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Suit filed by plaintiff before District Munsif— 
-Contention of defendant that District Munsif had 
no jurisdiction—Contention accepted by or District 
Munsif who ordered the return of plaint—Appeal by 
plaintiff to District Judge—District Judge holding 
District Munsif had jurisdiction—Revision to High 
«Court by defendant—Held civil Court may grant 


COPYRIGHT ACT (1957)—(Contd.). 


the relief of declaration but injunction can be granted 
only by District Court under section 62 of the 
Copyright Act .. 100 


DECREE—Construction—Decree passed by trial 
Court for specific performance—Restoration of decree 
by High Court in Second appeal, subject tocertain 
additional conditions—Decree, nature of— Whether 
preliminary decree or final decree we 326 


EDUCATION—Admission to Regional Engineering 
College—Information Bulletin issued by Regional 
Engineering College, Tiruchirappalli in May, 1981, 
clauses 3,4—Construction—Malaystan Citizen—Passed 
Higher Secondary Examination conducted by the 
Department of Government Examinations, Madras 
Application to Government of India for admission 
in the Regional Engineering College, Tiruchirappalli 
—Ministry of External Affairs nominating the 
applicant for admission in the Regional: Engineering 
College, Tiruchirappalli—Application rejected by 
Principal, Regional Engineering College, on the 
ground the candidate had passed the qualifying 
eXamination in India—Writ of mandamus issued— 
Candidate held entitled to admission as a foreign 
student—Constitution of India (1950), Article 226 

we 378 


EMPLOYEES’ STATE INSURANCE ACT (XXXIV 
OF 1948), section 53—Claimant taking benefits 
under the Act cannot challenge vires of the section 
—Section 61 no bar to claim in respect of a tortious 
liability we 149 


FOREST ACT (XVI OF 1927), section 1 +. 173 


FUNDAMENTAL RULES, rule 56 (d)—Compul- 
sory retirement—Order of—Should not contain any 
stigma—Nor be by way of transitional or interme 
diary step before other punishments are imposed 
—Constitution of India (1950), Article 226 417 


HINDU LAW—Pondicherry—Ancestra] property in 
the hands of father—Sons do not acquire any right 
by birth—Property consequently absolute property 
of father—Document executed before Notaire, ve 


ther can be impeached ; 

HINDU SUCCESSION ACT (XXX OF 1956), sec- 
tion 6—Applicability we 143 
INDUSTRIAL DISPUTES ACT (XIVOF 1947) 
section 2-A we J40 
—-——section 2 (s) (iv)—Petitioner employed in a 
supervisory capacity and drawing more _ than 


Rs. 500 per mensem as wages—Petitioner within the 
exemption under section 2 (s) (iv)—Decision relat- 
ing to status of the workman touches jurisdiction 
of the Labour Court—Decisjon reviewable under 
Article 226 of the Constitution—Constitution of 
India (1950), Article 226 . 406 


As amended, section 25-M—Section violative 
of Article 19 (1) (f) and (g) of the Constitution of 
India—Constitution of India (1950), Article 19 (1) 
(ff) and (8) > we 394 


INDUSTRIAL FINANCE CORPORATION ACT 
(XV OF 1948), section 30—Letters Patent (Madras), 
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INDUS. FINANCIAL CORPN. ACT (1948)— 
(Contd.) 


clause 15—Properties mortgaged to Industrial Fina- 
nce Corporation of India—Proceedings for realisa- 
tion of dues in the nature of proceedings in execu- 
tion of decrees—Order fixing the remuneration of 
receivers held appealable—Appeal maintainable under 
clause 15 of Letters Patent we 233 


LAND ACQUISITION ACT (I OF 1894), sections 
9 and 25 (2)—Proceedings for acquisition initiated 
against temple Jands—Notice under section 9 (3) 
issued on 27th December, 1973—Enquiry held on 
7th January, 1974—Enquiry held within 15 days 
of notice—Award passed on 9th January, 1974— 
Claim statement, dated 10th January, 1974 received 
on 16th January, 1974 by the Land Acquisition 
Officer—Reference under sections 30 and 31 of the 
Act—Contention by State of claimant filing claim 
petition only after the award and therefore not 
entitled to claim higher compensation—Enquiry held 
within 15 days of the issue of notice under section 
9 (3), held not valid—Claimant entitled to higher 
compensation we 59 


LETTERS PATENT (MADRAS), clause 12— 
Suit for recovery of amount due on mortgage— 
Property situate outside territorial jurisdiction of 
High Court—Suit whether one for land—Leave to 
sue whether can be granted .. 188 


LIMITATION ACT (IX OF 1908), section 14... 85 


LIMITATION ACT (XXXVI OF 1963), section 5— 
Concept of explaining each day’s delay inapplicable 
to provisions of the Motor Vehicles Act—Delay 
excused æ 313 


———Sections 12 (2) and 29—Applicability .. 294 
———Section 15 (1)—Applicability—Final decree in 
mortgage suit passed on Ist September, 1960 —Execu: 
tion petition filed on 16th December, 1973—Decree 
holder in the meanwhile restrained by order of in- 
junction passed on 7th September, 1965 in interlocu- 
tory proceeding in another suit-~Injunction vacated 
on 19th August, 1969 with dismissal of that suit— 
Computing period of limitation—Period during which 
injunction was in force if to be excluded . 367 


———Article 55—Suit for recovery of loss result- 
ing from re-sale consequent on breach of contract 
—Alleged breach of contract on 21st June, 1967— 
Suit filed on 10th June, 1971—Suit held barred by 
limitation ic 35 


—-——Articles 134, 136, Civil Procedure Code (V 
of 1908), section 47—Decree-holder-auction-purchaser 
applying to Executing Court for delivery of pro- 
perty—Application filed within one year from the 
date when the sale was made absolute—Delivery 
could not betaken due to door being locked in 
- one case and due to obstruction in another case— 
Applications dismissed —Fresh applications for 
delivery made beyond one year period from the 
date of confirmation of sale, if maintainable—Article 
136 of the Limitation Act (1963), held to apply— 
Applications maintainable sae) 105 


(1982) I M.LJ.—E 


ing requisite licence from 


LIMITATION ACT (1963)—(Contd.) 


———Articles 136 and 137—Applicability 326 


Schedule I, Article 123—Ex prate preliminary 
decree—Petition to set aside—Starting point of li- 
mitation—Date of knowledge of the decree or one 

‘a 3 





MADRAS CITY POLICE ACT (II OF 1888), 
section 36—Lodging House—Licence for running— 
Lodging house run in rental premises, after obtain- 
Police—Premises sold 
to another—Rent paid tothe new owner accepted— 
New landlord not giving consent for continuance 
of the lodging house—Application for renewal of 
licence rejected—Appeal to appellate authorities 
also rejected—-Writ petition also rejected—On writ 
appeal tenant held to be statutory tenant—Direc- 
tion issued to Commissioner of Police to pein? 


application in accordance with law 


MADRAS ESTATES (ABOLITION AND CON-* 
VERSION INTO RYOTWARI) ACT i (XXVI OF 
1948), section 12—Suit for declaration—Plajntiff 
claiming to be owner of kudiwaram interest in suit 
lands—Suit lands assigned to plaintiff by the Zamindar 
out of Zamin lands—-Zamin taken over by the State 
Government on 3rd January, 1951 under the Tamil 
Nadu Act XXVI of 1948—Suit lands classified as 
forest lands—Plaintiff applying for ryotwari patta 
to the State—Application rejected on the ground 
suit lands were forest lands—Suit by plaintiff— 
Trial Court decreeing the suit as prayed for and 
lower appellate Court confirming the decree—Second 
appeal by Government—Suit lands held to be forest 
lands and plaintiff not entitled to ryotwari pani 
al 


MADRAS ESTATES LAND ACT (I OF 1908), 
section 3 (15) and (16)—Madras Estates Communal 
Forest and Private Lands (Prohibition of Aliena- 
tion) Act (XIV of 1947), sections 4 (1) (3) ea 

7 


MADRAS HIGH COURT ORIGINALSIDE RULES, 
Order 34, rule 7—Proceedings under section 30 
of the Industrial Finance Corporation Act—Order 
34, rule 7 of the Original Side Rules applicable— 
Fixing of remuneration of receivers—Discretion ves- 
ted inthe Judge we 233 


MOTOR ACCIDENT CLAIM—Three boys riding 
acycle—Bus coming in the opposite direction—Two 
dogs fighting nearby—Cyclist disturbed by dog- 
fight losing balance and falling down—Front wheel 
of bus coming into contact with the right arm of 
one of the boys—Claim petition filed by jnjured 
person—Tribunal finding bus driver as having last 
Opportunity to avoid the accident and _ negligent— 
Compensation awarded—Order upheld . 107 


MOTOR VEHICLES ACT (IV OF 1939), sections 
31 and 103-A—Motor Vehicle—Transfer by owner 
to another—Insurance Company not intimated about 
transfer in the prescribed form—Mere intimation 
to or knowledge on the part of Insurance Company. 
of the transfer, no use—Police lapsed on transfer of 
ownhership—Insurance Company not bound to ins 
demnify third parties ne 305 


4, GENERAL INDEX 


MOTOR VEHICLES ACT (1939)—(Contd.) 


———Section 68-F (1-D) together with the proviso 
—Scope and applicability «. 336 


——— Sections 94 and 95 (1) (b)—Insurer’s liability 
arises Only if accident occurred in a public place— 
“Public place’—Definition—Express Estates, whe- 
ther a public place? we 149 


———Section 95—Accident caused by rash and nem 
gligent driving—Deceased travelling in lorry carry 
ing goods—Claim for compensation by the legal 
representative of the deceased passenger against the 
.driver, Ownet, and the Insurance Company—Terms 
of the policy of Insurance excluding liability in res- 
pect of the passenger in the lorry—Claim against the 
owner and driver alone is tenable .. 290 


——Section 95 (2)—Accident due to collision of 
Government jeep and a bus—Bus passenger sus- 
taining injury—Claim for compensation—Compre- 
hensive Insurance Policy—Policy restricting insurer’s 
liability to. Rs. 50,000—Insurer’s liability held not 
unlimited we 248 


———Section 95 (2) (b)—Motor accident—Bus pas- 
senger getting down ata bus stop to give way to 
those getting down from the bus—Bus beginning 
to move before passenger could get in—Passenger 
falling down in attempting to get into the bus and 
sustaining leg injuries to which he succumbed later 
—Claim petition by dependants before the Motor 
Accidents Claims Tribunal—Conductor and driver 
of the bus found guilty of negligence—Appeal by bus 
owner to High Court—Negligence of driver and 
conductor affirmed—Deceased held also -not to bea 
passenger atthe time of accident—Insurer held 
liable to pay the entire compensation of Rs. 23000 


Section 110-A—Claim petition filed—Delay 
of one year and six days—Petition to excuse delay — 
Reason for delay mental shock to the claimant on 
account of death of only son—Discretion of Court 
to be exercised judicially and property we 313 





———Section 110 (c)—Oral evidence, contrary to 
pleadings— Whether can be permitted to be adduced 
—Comprehensive policy—Prohibition against carry- 
ing passengers for hire or reward—Policy not acer 


ing risk one 


———as amended by Act (LVI of 1969), section 
110-F—Collision between a transport bus and a lorry 
—Damage caused tothe lorry—Claim for compen- 
sation for damage as well as for loss of earnings— 
Suit filed in civil Court—Maintainability we 146 


MUSLIM WAKF ACT (XXIX OF 1954), section 
15 (2) (h)—Public Wakfs (Extension of Limitation) 
Act (XXIX of 1959), section 3—Wakf properties— 
Suit to recover—Muthavalli executing usufructuary 
mortgage—Whether wakf dispossessed by executing 
usufructuary mortgage—Held in the negative Public 
_Wakfs (Extension of Limitation) Act (1959), section 
3—Alienation of wakf properties by sale when saved 
from bar of limitation ae 226 


NEGOTIABLE INSTRUMENTS ACT (XXVI OF 
1881), section 20—Scope of section—Inchoate stamped 
instrument—Person completing the instrument not 
a holder in due course—Maker or the person who 
signed not liable under the Act “e 431 


PARTITION ACT (IV OF 1893), section 2—Sale 
of property—Lower Court passing order for sale 
of two items without applying its mind on the sug- 
gestion of the Advocate—Commissioner who inspec- 
ted the properties—Whether the order directing 
sale is revisable under section 115 of Civil Proce- 
dure Code we , 346 


PARTNERSHIP ACT (IX OF 1932), section 19 
(2)—Suit for recovery of money—Partner ofa firm 
—No implied authority to compromise or relinquish 
any Claim or portion of aclaim by the firm or to 
y dni sult or proceeding filed on behalf of the 
rm -» 368 


PONDICHERRY BUILDINGS (LEASE AND RENT 
CONTROL) (AMENDMENT) ACT (VIII OF 1980), 
section 23 (1)—Petition for eviction against tenant 
on the ground of wilful default in payment of rent 
—Eviction ordered by the Rent Controller—Appeal 
by tenant to Subordinate Judge as Appellate 
Authority—Whether maintainable we 134 


PROVINCIAL INSOLVENCY ACT (V OF 1920), 
sections 4,5 and 28 (2)—Petition to release proper- 
ties from custody of official receiver—Allegation 
that the step mother purchased the properties from 
the insolvent—Insolvent and official _ receiver im- 
pleaded as parties—Insolvent remaining ex parte— 
Notice by official receiver to all creditors—No 
response—Counter’ by official receiver of creditors 
not taking interest—Application by three creditors 
to implead themselves as parties to the petition dis- 
missed by the trial Court—On appeal, order con- 
firmed—Revision allowed—Order set aside we 312 


——-—-Section 6—Mere delaying payment to credi- 
tor not per se an act of insolvency - 268 


Sections 10, 24 (1) (a)—Enquiry into 
vency petition—Jurisdiction of Court rs 


Section 75 (2)—Jurisdiction of Court setting 
in revision only limited oo 274 





insol- 
. 274 





RAILWAYS ACT (IX OF 1890), section 78-B— 
Claim against railway—Civil Procedure Code (V 
of 1908), section 80—Suit for recovery of damages 
by two plaintiffs—Common cause of action—Notice 
issued by one only—Entire suit cannot be proceeded 
with—Duty of Court is to reject the plaint—Proper 
procedure indicated we 85 


SALE OF GOODS ACT (iI OF 1930), 
54—Power to order re-sale, when arises 


STAMP ACT (II OF 1899), section 2 (10)—Deed— 
Construction—Release and Conveyance—Distinction 
—Nomenclature does not determine character— 
Substance must be looked into. (F.B.) oe 137° 


section 
35 


———Sections 33, 62—Document presented for 
registration—Document impounded for deficit duty 
—Document not returnable till deficit duty is paid 
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STARE DECISIS—When applies a 315 


SUCCESSION ACT (XXXIX OF 1925), sections 
373, 387—Court’s power to issue succession certifi- 
cate—‘B’ having deposit with a private limited Com- 
pany—B’s wife filing after his death a petition 
for issue of a succession certificate —Order passed 
enablipg her to obtain money from the Company 
—After eleven years application by third parties 
for re-deposit of amount, alleging that the succes- 
sion certificate was obtained by abusing the pro- 
cess of Court—Application ordered—Jurisdiction of 
the Court to pass such order on application by 
third parties negatived .. 184 


TAMIL NADU AGRICULTURAL LANDS RE- 
CORD OF TENANCY RIGHTS ACT (L OF 1969), 
section 7—Power of Revisional Authority—Scope 
and applicability—Petitioner’s name entered in Re- 
gister as tenant—Final publication in District Gazette 
—Four years later application by land-owner for 
rectification—Application dismissed as well as appeal 
therefrom—Revision also dismissed but later on 
restored—Order passed for removal of entry from 
the Register—Order whether liable to be ear 

pe 1 


TAMIL NADU BUILDINGS (LEASE AND RENT 
CONTROL) ACT (XVIII OF 1960)as amended by 
Act (XXIII of 1973)—Petition for eviction pending 
—Death of landlord—Some legal representatives 
added—Daughter of deceased left out—Continuance 
of eviction petition by the other Jegal representatives 
—Order of eviction if can be passed— Whether estate 
of the deceased was fully represented—Application 
whether maintainable oe 365 


Section 4—Fixation of fair rent—Petition for 
—Rent Controller fixing fair rent lower than as 
claimed by landlord—Appeals by landlord and tenant 
against the quantum—Appeals heard by different 
Appellate Authorities—Tenant’s appeal dismissed— 
Fair rent fixed by Controller reduced in Jandlord’s 
appeal—Revision by landlord—Appellate Authority 
held not competent to reduce fair rent fixed by 
Rent Controller we 273 





———as amended by Act (XXTII of 11973), sections 
4 and 5—Scope and applicability—Fixation of fair 
rent to building—Market value of site and cost of 
construction of the building to be taken into sea 
tion a 8 


———as amended by Act (XXIII of 1973), section 8 
—Tenant sending rent by money order to landlord 
—Landlord refusing to receive it continuously—Tenant 
depositing amount in Bank but not in the name 
of the landlord—Whether tenant committed wilful 
default 299 


——_ —Section 10—Petition for eviction on the ground 
of wilful default in payment of rent from November, 
1975 to Sentember, 1976—Condonation of wilful de- 
fault by High Court in earlier petition for eviction 
for the period ist January, 1973 to 31st May, 
1973—Later petition not before the High Court— 


Held condonation in earlier petition did not cover. 


the later petition—Inability to pay rent indicates 
default was wilful oe 423 


T.N. BUILDINGS ETC. ACT (1960)—( Contd) 


———(as amended by Act XXIII of 1973), sections 
10 (2) (1) and 10(3) (a) ()—Payment of rent by 
tenant in lump sum for 11 months, whether amounts 
to wilful default we 334 


——— Sections 10 (2) (i), (00, 10(2) (a), 2 (8), 26— 
Petition for eviction—Wilful default and sub-lett- 
ing—Death of tenant pending petition—Lega! re- 
presentatives of deceased tenant not impleaded— 
Eviction order passed against sub-tenants—Appel- 
late Authority upholding order of eviction—Revi- 
sion by sub-tenants—Sub-tenants contending that 
no eviction can be ordered without impleading the 
legal representatives of the deceased tenant—Con- 
tention rejected—Interest of deceased tenant held 
to be represented by the sub-tenants we 197 


Sections 10 (2) (ii) (a), 10 (3) (a) Gi)—Petition 
for eviction on ground of sub-letting and require- 
ment for owner’s occupation—Tenant permitting 
third party to use the premises} along with him may 
not amount to sub-letting—Exhibition of board of a 
company different from the tenant, without trans- 
fer of possession of the premises will not amount 
to sub-letting—Landlord occupying two rented pre- 
mises for his non-residential purpose if evicted 
from one of such premises is entitled to ask for 
possession of another non-residential building of 
his own » 161 


———Sections 10 (2) (ii) (6), 10 (2) (iii)—Petition for 
eviction—Premises consisting of two portions—Singls 
tenancy agreement—One rent contro] application 
in respect of both the portions maintainable .. 179 


——---as amended by Act (XXIII of 1973), section 
10 (2) (iii) (a)—Sub-letting by tenant—Eesential 
requirements ‘is AS 


———Section 10 (3) (iii)—Petition for eviction om 
the ground of waste and for owner’s occupation— 
Improvements made by tenant like changing the 
shutters and doors with rolling shutters and removel 
of cement flooring and putting up Mosaic flooring 
allin the nature of remodelling, whether would 
amount to acts of waste so asto impair the value 
or utility of the building we 376 








Section 10 (3) (i)—Petition for eviction— 
Couple living with their children and grandchildren 
in husband’s house—House belonging to wife let 
out—-Wife’s petition for owner’s occupation, whe- 
ther bona fide—-Eviction ordered by Appellate Autho- 
rity and confirmed by High Court » 71 


as amended by Act (XXIII of 1973) section 
10 (3) (a) (iii)—-Non-residential building in occupa- 
tion of Co-opex Sales Emporium—Application by 
landlord for eviction—Allegation of requirement of 
landlord for running a hotel business—Landlord 
conducting hotel business in another rented build- 
ing had vacated the same—On the date of the appli- 
cation for eviction, landlord not carrying on hotel 
business—Petition for eviction not maintainable i 





—— —Sections 10 (3) (a) (iii), 10 (3) (d)—Petition 
for eviction—Premises required for landlady’s bus- 
band doing business at Singapore to open an office 
at Madras—Landlady’s requirement held not Dona 
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T.N. BUILDINGS ETC. ACT (1960)—(Contd.) 


fide by Rent Controller—Appeallate Authority re- 
versing order of Rent Controller holding that land- 
lady’s requirement was bona fide—Claim by tenant 
for protection under section 10 (3) (d) under a lease 
deed renewed by the vendor of the landlady—Appel- 
late Authority holding that the lease deed was 
executed without proper authority—On revision by 
tenant landlady’s requirement held not bona re 


———Section 10 (3) (c)—Petition for eviction—Addi- 
tional accommodation—Building having six shops 
each bearing separate door number—Landlords own- 
ing shops 1, 2,5 and 6—Landlords in occupation of 
shops 1 and 2-Dispute as to shops 5 and 6—Ten- 
ant in shops 5 and 6 claiming shop to be separate 
buildings and petition under section 10 (3) (c) as 
not maintainable—Petition held maintajinable—Land- 
lords, purchasers from original owner in February, 
1975—Tenant having Jease agreement with the 
landlords’-vendor for period of 5 years ending, with 
31st January, 1975, with an option to renew the 
lease for a further period of 4 years—Tenant exerci- 
sing the option by a registered notice on 20th August, 
1974—Whether petition for eviction vaid in the face 
of the agreement—Hardship to tenant if outweighs 
hardship to landlord ws 4f1 


———Sections 10 and 25—Petition for eviction— 
Building in Kumbakanom—Wilful default of pay- 
ment of rent—Tenant afflicted by a heart condition 
and taking treatment in Madras—Concurrent finding 
of fact by Rent Controller and lower Appellate Autho- 
rity of tenant suffering from heart ailment—Wilful 
default negatived 421 


———Section 11 (4)—Petition for eviction on grounds 
‘of wilful default in payment of rent and requirement 
for demolition and re-construction—Landlord also 
filing petition under section 11 (4)—Rent Control- 
ler ordering arrears to be paid within a specified 
date failing which eviction petition to stand allo- 
wed—Tenants filing appeal without paying the arrears 
—Appellate Authority confirming the order of Rent 
Controller—Tenants filing revision to High Court 
without paying the arrears—Revision dismissed by 
High Court—Landlord filing E.P. before Rent Con- 
troller to execute order of eviction—Controller restor- 
ing section 11 (4) petition and posting main peti- 
tion for eviction for irial—Memo. of clarification 
filed by landlord inthe High Court—Held, main 
petition stood allowed on tenant’s failure to pay 
the arrears before the specified date as ordered by 
the Rent Controller - 418 


———as amended by Act (XXIII of 1973), section 
11 (4)—Petition for eviction on grounds of wilful 
default in payment of rent, requirement for person] 
occupation and demolitjon reconstruction pending 
~-Application under section 11 (4) filed by landlord 
—Failure by tenant to pay the admitted rent into 
Court—Petition ordered—Tenant granted time to de- 
posit arrears—Arrears not deposited—Petition for 
extension of time dismissed—Appeals to Appellate 
Authority by tenant, one against the order in- the 
section 11 (4) application and another against the 
order refusing to extend time—Appeals dismissed— 
Revision against dismissal not competent «. 22] 


T.N. BUILDINGS ETC. ACT (1960)—(Contd.) 


—-—--—(as amended by Act XXIII of 1973), section 
14 (1) (6)—“Demolition” and “erecting a new build- 
ina”’—Meaning we ISA 


(as amended by Act XXIII of 1973), section 
14 (1) (6)—Requirement of building by landlord for 
purpose of demolition and reconstruction—Bona pes 
— Tests eos 


——as amended by Act (XXIII of 1973), section 


14 (1) (6)—Scope and applicability—Petition for evic- 
tion of tenant—Bona fide requiring building for de- 
molition—Meaning we 94 





———(as amended by Act (XXIII of 1973), section 
18 (2)—Landlord obtaining order of eviction seek- 
ing to execute the same—Tenant contending decree 
to be a nullity—Rent Controller rejecting the conten- 
tion and proceeding with execution—Revision by 
tenant against order of the Rent Controller—Preli- 
minary objection by landlord regarding the main- 
tainability of revision upheld we 212 





(amended by Act (XXIII of 1973), sectio® 
25 (2), Proviso—Revision to High Court against 
order of Appellate Authority—Time taken for obtain“ 
ing certified copy—Exclusion—Permissible 294 


———as amended by Act (XXIII of 1973), section 
26—Impleading. of sub-tenants, whether tae yA 


m e+e 


——--(as amended by Act XXIII of 1973), sections 
29 and 10 (3) (b)—Building owned by a society called 
“The Common Fund of Senguntha Mudaliar 
Community of Poopalrajapatti’—Petition to evict 
tenant under section 10 (3) (b), if maintainable— 
Petitioner Society whether public charitable trust— 
Tests applicable . we 318 


TAMIL NADU BUILIDINGS (LEASE AND RENT 
CONTROL) RULES (1975), rule 12 (3)—Ex parte 
order of eviction against tenant—Petition to set aside 
the ex parte order—Petitioner residing in the United 
States of America—No power of attorney given 
to anyone to conduct the case—Affidavit filed by 
tenant’s brother—Whether in order—No sufficient 
cause made out to set aside the ex parte ae 


TAMIL NADU CINEMAS (REGULATION) ACT 
(IX OF 1955) and Rules- framed under the Tamil 
Nadu Cinemas (Regulation) Act, Rule 106-A —“Any 
objection filed after this period shall be liable to be 
summarily rejected’”——Meaning of “liable” —Non- 
Objector if “aggrieved person”—Licensing authority 
can receive and deal with objections filed beyond 
15 days we 358 


TAMIL NADU CITY CIVIL COURTS ACT (VII 
OF 1892), section 4 and Civil Procedure Code 
(V of 1908), section 24—Suit for recovery of jewels 
by wife against husband in the Sixth Assistant 
City Civil Court—Petition by husband against wife 
for divorce in the Sixth Additional City Civil Court 
—Husband’s petition before Principal Judge, City 
Civil Court praying for transfer of suit to be tried 
along with the petition for divorce Transfer ordered 
— Powers of Principal Judge toordertransfer .. 


x 
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TAMIL NADU CIVIL SERVICES (CLASSIFICA- 
TION, CONTROL AND APPEAL) RULES, rule 
16—Assistant Public Prosecutor Grade Il in 
Tamil Nadu Government Service—Appointed tem- 
porary Judical Second Class Magistrate on recruit- 
ment by transfer—Complaints received against him 
by High Court—Detailed enquiry ordered—Pending 
enquiry reverted to parent department—Enquiry 
completed by Vigilance Cell and report received by 
High Court—High Court directing a departmental 
enquiry by a District and Sessions Judge—Preli- 
minary objection to the departmental enquiry by High 
Court on the ground he had been reverted to the 
parent department—Objection overruled by the 
disciplinary authority—Writ Petition dismissed— 

ppeal—Court held to have jurisdiction to institute 
disciplinary proceedings—Constitution of India 
(1950), Article 226 . 372 


TAMIL NADU CO-OPERATIVE SOCIETIES ACT 
(LIII OF 1961), section 73 read with section 100— 
Employees of District Co-operative Supply and 
Marketing Society charged for shortage of stock— 
Domestic inquiry held—Dismissal of employees— 
Suit in civil Court by employees ‘for declaration 
that dismissal was wrongful—lIf maintainable .. 140 


TAMIL, NADU COURT-FEES AND SUITS 
VALUATION ACT (XIV OF 1955), section 50— 
Permanent injunction—Suit to restrain defendants 
from preventing plaintiff trust from entering, holding 
meetings and celebrating festival in temple—Injunction 
granted by Court below—High Court remanding 
case to lower appellate Court to decide question of 
trust’s title or interest in the temple and collect 
court-fee from party found liable—Second defendant 
moving forappointment of Commissioner to ascertain 
market-value of temple—Application dismissed— 
Court-fee already paid held sufficient—Revision to 
High Court 215 





Section 69—Refund of half court-fee paid on 
the plaint, when can be ordered—Money  suit— 
Written statement filed—Issues framed—Date fixed 
for trial—Suit opened and two documents marked 
—Suit adjourned—Suit reported settled on next 
hearing date—Plaintiff however absent on the date 
of hearing—Suit dismissed for default, but subsequen- 
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STRAY REFLECTIONS ON TH 
EXPIRING YEAR. 
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introduction.—Thomas Mann in “The Magic 
Mountain” wrote “Time has no divisions to 
mark its passage. There is never a thunder- 
storm to announce the beginning of a New 
Year. .It is only we mortals who ring bells 
and fire off pistols’. This is because we 
would like to believe that “good shall fall 
at last—far off—at last to all, and every 
winter change to spring’. This is because 
we would each like to be, in the words of the 
poet: 

“One who never turned his back but mar- 

ched breast forward, 


Never doubted clouds would break, 

Never dreamed, though right were worsted 
wrong would triumph, 

Held we fall to rise, are baffled to fight 


better, 
Sleep to wake”. 
The realist is concerned more with the 


immediate things than of a far-away future and 
assesses the happenings of each passing year 
in the hope of better things during the suc- 
ceeding year. Thus viewed the expiring 
year has been, by and large, a year of dis- 
appointment rather than of achievement both 
at home and abroad. 
economic conditions have not improved; use 
of violence against relatively weaker sections 
has increased; student problems resulting from 
` indiscipline have been multiplying; lawless- 
ness including robberies in trains and other 
transport vehicles is mounting, chain-snat- 
chers, Road-side Romeos and Eve-teasers con- 
tinue to be on the prowl haunting the high- 
ways and bye-ways, Turbulence and tur- 
moil, restlessness and resort to violent means 
to achieve different ends, inflation, etc., are 
not confined to any one country but have 


Within the country’ 


become features of international life as well. 
Noteworthy events in the international sphere 
during the year are the attempts at assassinat- 
ing President Ronald Regan of the U.S.A. 
and Popa Jobn Paul II; the assassination of 
President Anwar Sadat of Egypt; the wanton 
act of aggression by Israel in destroying a 
nuclear reactor in Iraq; the continuing war 
activities between Iran and Iraq; the out-of-all 
proportion of the build-up of the Diego Garcia 
naval and air base etc. 


New U.N. Secretary-General :—After serving 
for two terms Count Kurt Waldheim is retir- 
ing from the post of the Secretary-General to 
the U. N. Dr. Waldheim had rendered 
yeoman service in the cause of the poorer 
and underdeveloped nations and maintained 
the great traditions associated with the post. 


The 61 year old Peruvian diplomat. Mr. 
Javier Perez de Cuellar, has been chosen to 
be the next U. N. Secretary-General, and 
wil take over from Mr. Kurt Waldheim on 
New Year's day. He will hold office for 
five years. 


The Council’s search for a new Secretary- 
General had begun on 27th October, and, 
after six weeks of balloting, ended somewhat 
dramatically. Out of a total of seven new 
candidates who had stepped into the race after 
the initial contenders. Mr, Waldheim and Mr. 
Salim A. Salim of Tanzania, withdrew, six 
were knocked out by the Security Council 
which elected Mr. Cuellar in the very frst 
ballot held: Mr, Cuellar will find his past 
experience as Under-Secretary of the U.N, and 
more recently as the U. N.’s strouble-shooter 
in Afghanistan useful in his new assignment. 
It is however an unenviable job he is shoulder- 
ing which calls for considerable dexterity and 
grit to steer through the labyrinth of the 
U.N., where each one of its more thay 153 
members emphasises its own sovereignty and 
each of the five permanent members of the 
Security Council “insists on keeping a han 

on the wheel’, . 
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Dr, Nagendra Singh’s re-election:—From the 
point of view of our country, a particularly 
pleasing thing was the re-election of Dr. 
Nagendra Singh as a Judge of the Interna- 
tional Court of Justice, on 5th November. 
Dr. Nagendra Singh, 67, has been re-elected 
Judge of the Internation Court of Justice at 
The Hague for a second term of nine years 
beginning 6th February, 1982. 


His re-election is a distinction for India and- 
Dr. Nagendra Singh’s candidature had the 
backing of -26 countries including the U.S. 
the U.S.S.R., France and West Germany. 


The U. N. General Assembly and the Secu- 
rity Council on Thursday elected five new 
judges including Dr. Nagendra Singh to 
The Hague Court to fill vacancies. 

First Woman Judge of the U. S. Supreme 
Court :—For the first time in the history of 
the Supreme Court of the United States of 
America, a woman has been appointed. Judge 
of that Court. In the case of the Supreme 
Court of India it is a pleasure yet to come. 
There are now a number of women-Judges 
in many of the Indian High Courts though so 
far as the Madras High Court is concerned 
none has been elevated to the Bench till now. 
It is to be hoped that one will soon emerge. 


Judge Sandra Day O’Connor’s place in his- 
tory is already secure as the first woman on 
the United States’ Supreme Court. She was 
sworn in an Thursaday (24th September). 


She became the 102nd justice. She graduat- 
ed. near the top of her law class 29 years 
ago; she who had been refused a job at 
every law firm to which she applied, took her 
place on the bench, the seat at the far end 
reserved for the most junior judge. Mrs. 
©’Connor was born on 26th March, 1930. 
She graduated from Stanford University with 
a Bachelor of Arts degree in 1950 and with 
a law degree two years later. Mrs. O’Connor 
cpent six years in private practice in Arizona, 
then served as Assistant Attorney-General for 
the State.from 1965 through 1968. When an 
opening occurred in. the. Arizona Senate in 
1969 she was temporarily appointed to fill the 
slot. Subsequently, -she won election to 
two full terms and in 1973 was elected majo- 
rity leader. Sa a 

She left the legislature in 1974 to run for 
Superior Court Judge in Phoenix. She serv- 
ed-on that Court until she was appointed to 
the Arizona Court of Appeals in 1979. 
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From there she has been elevated to the 
Supreme Court. 


The European Parliament:—A pointer to the 
manner in which a world Government and 
world community may evolve is afforded by 
the European Economic Community and its 
organisations. The week-long visit of a delega- 
tion of the European Parliament which arriv- 
ed in New Delhi on 22nd November, at the 
invitation of the Speaker of our Lok Sabha 
is bound to stimulate study of these institu- 
tions and their possibilities. 


The European Parliament representing the 
ten-member countries of the European Econo- 
mic Community, has 400 members who are 
directly elected and sit in different trans- 
national political groups cutting across national 
affiliations. 


They are organised into seven such groups— 
Socialists, Christian Democrats, European 
Democrats, the Liberal and Democratic group, 
the Communist and allied group, Euro- 
pean Progressive Democrats and indepen- 
dents—representing different cross-sections of 
European opinion. 


The European Parliament which functions 
from Strasbourg has only an advisory role and 
is entrusted with the responsibility of supervis- 
ing the work of the European commission and 
its council of ministers and commenting on 
community legislation. It is a unique institu- 
tion which, even without any supranational 
powers, has come to exercise great moral 
authority in the shaping of the European com- 
munity and supervising its actions. 


The members of the delegation are drawn 
from Britain, France, West Germany, the | 
Netherlands, Belgium and Ireland. 


Suffocation of Law:—It may be gratifying to 
men of the law that more things have been 
written about law than of other things. It 
has been observed: | “In the garden or forest 
of jurisprudence there are many fruits. Law 
is divine. Jaw is natural. Law is custom. 
Taw is contract. Law is a command of the 
human sovereign. Law is a social fact. Law 
is a union of primary and secondary rules. 
Law is prediction. Law is experience. Law 
is an unrealisable ideal. Law isa practical 
and realisable compromise. Law is a balance 
of social and individual interest. Law is mora- 
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lity. Law is what the Judges say from the 
Bench. Law isa tradition. ‘The law’ is 
different from ‘Laws’. (Mukharji, The New 
Jurisprudence, page 44). Law is thus multi- 
faced, multi-dimensional and bearing many 
burdens of human life in action. Jurispruden- 
tial aspect apart, law is essentially a social 
science. In the world of today, right from 
the first breath of life which has to be record- 
ed, to the last whimper of death which has 
got to be certified, there is practically no 
portion of our existence that goes unaffected 
or untouched by some law or other, Humbert 
Wolfe wrote in a cynical vein when he re- 
marked: 


“Making innumerable statutes, men 
Merely confuse what God achieved in ten”. 


Mr. Khanna (formerly Judge of the Supreme 
Court) points out that the number of laws 
which are being enacted every year is so large 
that it baffles even men of law. He men- 
tions how an Australian Judge after referring 
to the threat posed to citizens of being trap- 
ped by a vast network of Jaws observed “I 
look forward to the year 2000 ...... when 
the individual will be so encased and enmesh- 
ed by legislation that he will feel like a little 
larva in a cocoon and will be able to do 
nothing’. There is a poem “Too Many 
Laws” where the poet seems to have found 
his mettle: 


Give me the land where no laws abide. 
Where love is the law that can never divide. 
The odds are many and hopes are few. 
For that lawless heaven to swing into view. 


Expanding horizon of Law :—We have today 
a proliferation of laws which is staggering in 
its quality and fineness. There is no field of 
human activity which does not in one way or 
the other come into contact with law. The 
primary function of law is to settle disputes 
and to maintain law and order. It is also 
true that another important function of the 
law is to keep surveillance of official action. 
Legal systems in the modern age also enact 
and administer a variety of programmes like 
welfare programmes, defence programmes, 
business programmes and many other pro- 
grammes none of which can be identified as 
settling disputes between parties. In the pro- 
cess of assuming such functions law has 
spread its tentacles so wide that whether we 
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like it or not we cannot escape law at any 
point of our existence. Each new scientific 
discovery brings in its wake new laws. As 
has been remarked, throughout all the stages 
of development of mankind science soars like 
an eagle while law drags on like a turtle, but 
nevertheless is always there. Science and 
technology have projected visions of colossal 
power, but unless such power is tamed and 
subjected to discipline in the form of law 
mankind will, all the time, be facing extinc- 
tion in the hands of science and technology. 
Mr. Khanna has focussed attention on this 
aspect in his book “Law, Men of Law and 
Education”. He points out that the magni- 
tude of the latest innovations of science and 
technology in the field, for instance, of biology 
is quite stunning. Penetration of the myste- 
ries of human heredity has led to the adop- 
tion of new techniques like amniocentesis for 
gaining information about a genetic make-up 
of a foetus in the mother’s womb. Cloning 
in vitro fertilisation and embryo transplanta- 
tion are other examples, Mr. Khanna 
Observes that these developments would lift 
human heredity out of the realm of fate or 
chance into the realm of free will and choice. 
No longer, can blame or credit be appor- 
tioned to Nature for the genetic inheritance 
one passes on to one’s descendants; the res- 
ponsibility will be more and more that of the 
authors. It is no doubt a moot question 
whether these developments will be used to 
produce better and wiser people or for other 
ulterior purposes. Also various legal problems 
are likely to erupt, such as whether life begins 
with a successful vitro fertilisation before 
implantation in the uterus, whether the pre- 
implantation fertilisation could be regarded as 
conception, whether abandonment of the 
fertilised ovum without implantation would 
be tantamount to abortion in the eye of law 
and who would be regarded as the parents of 
the child as a result of vitrus fertilisation 
and embryo transplantation (See page 87). 
Again advances in medical research reveal 
that a person is truly dead when the brain 
ceases to function and not when the heart. 
or other organs stop working.. Mr. Khanna 
indicates that this may necessitate the formu- 
lation of a precise legal rule as to the time 
of death (page 95). 


Recent trends in judicial thought processes.— 
There is a feeling that the Supreme Court 
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has created a sort of “due process” though 
the doctrine had been firmly rejected in the 
A. K. Gopalan’s case’. Maneka Gandhi's 
case?, hailed as marking “the resurgence of the 
human rights conscience of the Court” and 
other decisions? lend colour to such an infe- 
rence. Again in the post-emergency Court, 
as remarked by Mr. Khanna, Justice Krishna 
Iyer seems to have. adopted, as it were, 
a new posture. [tis said that in 
Inderjeet Gupta v. State of Uttar Pradesh* 
in declaring that policy is a matter for Parlia- 
ment and constitutionality a matter for the 
Court, he manifested a posture of a policy- 
maker. In Ram Prasad Saha v. State of 
Bihar’, the learned Judge, threw out the 
suggestion that the State should enact legis- 
lation on the plight of children. In Mrs. S. 
Sawhney v. Mrs. K. Sawhney®, the leamed 
Judge required Parliament to clarify and spell 
nut. the intendment of a legislation. In 
Municipal Council, Ratlam v. Shei Vardhi- 
chand’, the learned Judge sketched out an 


extensive policy of affirmative action schemes. 


concerning sanitation and rickshaw-pullers. 
If may also be recalled that in earlier deci- 
sions like State of Kerala v. Thomas®, he had 
indicated the type of policy he would like to 
be pursued and in Bangalore Water Supply 
Ltd. v. Rayappa®, a sort of policy, decision 
was rendered by him extending the scope of 
industrial legislation to a very large area. 
In . Commissioner of Income-tax yv. B. N. 
Bhattacharjee, the learned Judge, in con- 
struing the word “assessee” in section 245-M 
(7) of the Income-tax.Act as including all 
parties affected by the subject-matter of the 
assessment, said: “We are mindful that a 
strict grammatical construction is departed 
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from in the process and a mild legislative 
flavour is imparted by this interpretation. 
The judicial process does not stand helpless 
with folded hands but engineers its way to 
discern meaning when a new construction 
with a view to rationalisation is needed”. 


This role of the learned Judge as a policy- 
maker came in for criticism in his own Court 
in Manohar v. Marotrao™. In the matter of 
abolition of capital punishment he was criti- 
cised by Justice Sen, as indulging in policy- 
making", ! 
Another thing about the approach of the 
learned Judges of the Supreme Court is that 
ideological tensions among Judges seem to 
have surfaced sometimes. Justice Tulzapur- 
kar was critical of the language and style, eyi- 
dently, of Justice Krishna Iyer though his 
name was not specifically mentioned**. Jus- 
tice Krishna Iyer replied presumably to this 
criticism in Oregano Chemicals Ltd. v. 
Union, though here again the name of the 
Judge was not mentioned. In In re Mul- . 
gonkar, a case relating to an alleged con- 
tempt of Court, Justice Kailasam suggested 
ionoring Krishna Iyer’s judgment as it had 
only the value of an obiter. These lend 
colour to an impression of some infighting even 
among Judges. 


In regard to Justice Krishna Iyer’s interpre- 
tation, in the Gujarat Steel Tubes Lid. v. 
Gujarat Steel Tubes Mazdoor Sangh", of the 
term “tribunal” in section 11-A of the Indus- 
trial Disputes Act as comprehending an 
arbitrator which has a definition in the Act, 
which cannot be extended. Mr. Hidayatullah 
(former Chief Justice of India) in his Fore- 
word to the Law of Industrial Disputes, 3rd 
edition by Malhotra, at page vill, remarks: 
“Vet the Court has found a casus omissus, 
where none exists. It is really a case of 
leges scribo”. 


Two recent judicial observations would sug- 
gest that the Courts would not hesitate to 
comment on policy implementation by. the 
Government. During the hearing of an 
application for initiating cortempt of Court 
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proceedings against the conce;::ed officers of 
the Tamil Nadu Government in respect of 
certain acts alleged to be done by them in 
relation to certain interim ocd ss of the Court 
the Chief Justice of India is reported to have 
remarked that the manner of implementation 
of Prohibition Policy—which forms part of 
Directive Principles under the Constitution— 
appeared to hoodwink the people. The 
Chief Minister says that the Government's 
policy is to promote Prohibition and st he 
same time he says liquor permits will be given 
to boys and girls above 21 years. 


“What a way to hoodwink people”. 


Jt was a “shame” the way the policy was 


being enforced. 


When counsel for the State submitted that 
Prohibition as such was not an Issue before 
the Court, Mr. Justice: Chandrachud said it 
concerned the Directive Principles of the State 
Policy and that was the reason he was making 
these observations?’ . 


In another matter delivering his judgment 
cn a petition filed by Mr. Vimal Chand 
Godha, a merchant, challenging the mini- 
draws conducted by the Rajasthan Littery 
Department, Mr. Justice Lodin cbserved 
that he was compelled to say that lottery was 
nothing but gambling. -ït did not behove 
well for a welfare state to indulge in a “‘vici- 
pus activity of cambling for augmenting revc- 
nie only”. 


Mr. Justice Lodha regretted that “scrapping 
of prohibition and encouraging State lotterias 
show a mad race and craze for augmenting 
revenue at the cost of morality which should 
be a matter of concern to those legislators who 
believe in moral”. 


He warned ths a stave w uld come when the 
State might be tempted to consid:r enterinz 
the arena of flesh trade. 

He ‘held that though the Courts jurisdiction 
was only statutory, the Constitutional mandate 
cf a welfare state and the preamble of a socia- 
list state certainly required it to poiat out the 
fact to the legislators so that they could say 
“here and no further "3. 


Crime on the increase.-- it is hardlv disputed 
that crimes and crimes of violence in parti- 
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adee are on the increase. It is particularly 
disturbing that many educated youngmen are 
getting involved. Partly due to the craving 
for excitement, partly due to unemployment 
and the lure of gold which is now available at 
Soaring prices only young persons are being 
increasingly sucked into the orbit of despera- 
does and Jaw breakers. The phenomenon 
seems to be global. The position in the 
United States of America has been set out 
as follows: A violent crime is committed in 
the United States every 24 seconds, with a 
murder taking place every 23 minutes and a 
Tape every six minutes, according to the U. 
S. Department of Justice. 


The department reported that the U.S. crime 
rate rose by another seven per cent. last year, 
making an. overall 10 year increase of 55 
per cent. Documented murders totalled 
23,044, the victims most commonly being men 
between the ages of 20 and 29, it said. 


The Federal Bureau of investigation (FBI)’s 
index of serious crime rose by nine per cent. 
the department added. 


The violent crimes of murder rape, robbery 
and aggravated assault increased 11 per cent. 
during 1980. 


Rape increased eight per, cent. robbery 10 per 
cent. and aggravated assault seven per cent. 
Burglary was up by 14 per cent. larceny-theft 
eight per cent. and motor vehicle theft two 
per cent, 


An estimated 71 out of every 100,000 women 
were reported rape victims for 1980. 


There were nearly four million burglaries last 
year, more than seven million larceny thefts 
and more than one million motor vehicle 
thefts. 


There were 57,947 reported assaults on law 
enforcement officials. 


Proposed amendment to the Hindu Marriage 
Act.—Provision for dissolution of marriage 
on the ground of its irretrievable break-down 
is to be added to the grounds for divorce al- 
ready available under the Act. In introduc- 
ing divorce into Hindu law the Hindu Mar- 
riage Act, 1955 had adopted two principles, 
namely that the right to apply for divorce 
was the right of the innocent party and 
secondly, the conduct of the latter or a wrong 
committed by such person would be a bar to 
grant of relief to the petitioner, Divorce 
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under the Act as at present reflects mainly 
three categories of grounds. The first is the 
traditional theory of matrimonial fault. The 
second is the theory of frustration by reason 
of specified circumstances. The third is the 
theory of mutual consent on the part of the 
spouses. There is to be found in the present 
provisions no theory of the break-down of the 
marriage as a basis for dissolution except to 
the very restricted extent available under sec- 
tion 13 (i-A). As to the theory of break- 
down of marriage as a ground for grant of 
dissolution it was observed in Parihar v, Pari- 
har”. A marriage in which the parties 
could no more live together deserved to he 
dissolved. But there is no provision in the 
Act that a marriage which has irretrievably 
broken down should be dissolved”. It was 
realised that restricting divorce to cases of the 
‘ault of one of the parties may cause much 
distress particularly where the situation is such 
that although none of the parties was actually 
at fault or the fault is of such a nature that 
the parties to the marriage do not wish to 
reveal it, yet there has developed a situation 
Where marital relationship has lost its worth 
and become more of a burden. In Shanti 
Ntigam’s case, the wife stated that she en- 
tered matrimony “with hopes of happiness” 
hut was left with the feelins in her mind of 
“a lack of romantic exuberance and joy”. 
Often “what started out with such promise to 
be a thing of beanty and joy for ever has 
become an ugly thine of torture and potential 
agony for ever’, and the parties believed that 
the only way out of the imnasse was either 
death or divorce. The Taw ‘Commission has 
ohserved: “a netition for divorce on the 
ground of irretrievable break-down of marri- 
ase wonld not make it neressarv for the Court 
to so into the question as to which party was 
at fanlt. hefore eranting a decree for divorce, 
and it world be enonch to nrove that the 
relations between hiushand and wife have 
taarhoe cuch a hreal-ine-noint that there is no 
passthility af reconctiatinn. The Taw Com- 
mission alsa suecested that if the snonses for 
a continuous period of three vears before the 
presentation of a netition for dissolution have 
been livine anart. it shanld sive rise to a nre- 
anmntion of the hreal-down of the marriaoe. 
The English law of divorce requires continuous 
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living apart for a period of five years to show 
a break-down of the marriage. 


The theory of marriage being, a samskara, an 
indissoluble union between the spouses having 
been jettisoned, when once Hindu law has lost 
its moorings in religion, when once marriage 
has come to be regarded as a contract 
between the parties, the minimum age of mar- 
riage having been raised to 21 years and 18 
years for the bridegroom and the bride, when 
once performance of ceremonies is no longer 
obligatory to impart sanctity to a marriage, 
leaving custom to rule the roost practically, 
when once modern concepts of marriage in 
the west hold a glamour to persons with west- 
ern orientation or had been imparted western 
education, when once economic pressures and 
social conditions make it necessary in quite a 
number of cases for both husband and wife to 
earn and the woman is no longer a stay-at- 
home, the marital tie is apt to sit not heavily; 
divorce based on irretrievable break-down of 
marriage becomes inevitable reinforced in 
many cases, by the absolutely indefensible and 
whollv callous attitude of the husband towards 
his wife. 


Conclusion.—A cartoonist quipped: “Those 
days, one whole year we had to wait to thank 
God the year is over’. How true it is in 
regard to the expiring year without much to 
cheer. Every passing year seems no better. 
With a sense of relief one awaits the advent 
of the New Year. It has been said: 


“Who would have known? 
From the sacrifice of youth dedicated to the 
future 


Only the vermin of corruption come forth. 
Who would have known? 


In debrisstrewn fields that one promised 
re-birth 

Only plants of venom and thorn are 
burgeoning. 


The vermin will soon spread their golden 
wings 

And the wind passing over the grasses will 
spread pestilence.” 


Hope however never dies. And so, on to the 
New Year with a bright smile and calm 
determination. 


` 


THE MADRAS 


T] 


A NOTE ON CHANDRASEKARAN v: 
KUNJU VANNIAR AND OTHERS, 
(1975) 88 L. W. 216: (1976.2 M.L.J. 
243: A.I.R. 1975 Mad. 227 (F.B.). 


By 
R. Govindarajan, B.A., B.L., Advocate. 


The above case has considered whether a 
tenant inducted by a mortgagee is entitled to 
the protection of the Tamil Nadu Cultivating 
Tenants’ Protection Act and laid down that 
such a cultivating tenant is entitled to the 
protection of the Act and he cannot be evict- 
ed by the mortgagor on redemption of the 
property and that he can have only khas pos- 
session. The learned Judges rest their view 
only on the construction of the definition of 
‘cultivating tenant’ as laid down under the 
Tamil Nadu Cultivating Tenants’ Protection 
Act. The fearned Judges did not consider 
the effect of the said Act on the provisions of 
section 76 of the Transfer of Property Act. 
The Tamil Nadu Cultivating Tenants’ Pro- 
tection Act, has no doubt made some inroads 
into the general provisions of the Transfer of 
Property Act, but has not fully abrogated the 
provisions of the Transfer of Property Act, so 
far as the rights and liabilities of the mort- 
gagor and mortgagee inter se are concerned. 
The learned Judges have also not taken into 
consideration the principles laid down by the 
Supreme Court in some of the earlier judg- 
ments, 


I shall refer to some of f the Supreme Court 
judgments wherein they have considered the 
provisions of the Transfer of Property Act, 
and its effect on Special enactments of various 
States which give protection to Cultivating 
Tenants. The earliest case to come before the 
Supreme Court was: Mahabir Gope v. 
Harbans Narain*, which held as follows: The 
general rule is that no man can confer a better 
title on another than he himself has. A mort- 
gagee cannot therefore create an interest in 
the mortgaged property beyond the period of 
termination of his interest. The mortgagee 
who takes possession of the mortgaged pro- 
perty must manage as a person of ordinary 
prudence would manage as if it were his own 
and he must not commit any act which is 
permanently injurious to the property as per 
section 76 (a) and (e) of the Transfer of 
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Property Act. Hence, a mortgagee cannot 
grant a lease beyond the period of mortgage 
and it comes to an end on redemption. A 
mortgagee, during the continuance of the mort- 
gage, cannot act in a manner prejudicial to the 
interest of the mortgagor by leasing the pro- 
perty which may enable a lessee to get perma- 
nent occupancy in the land thereby defeating 
the mortgagor’s right to get khas possession. 
It would be a case which would fall within the 
proviso to section 76 (e) of the Transfer of 
Property Act. A permissible settlement by a 
mortgagee in possession with the tenant in the 
course of prudent management and the spring- 
ing up of rights of the tenants are exceptions 
to the rule. This exception will not apply 
to cases where the deed prohibits such things. 
But the settlement with a tenant must be a 
“bona fide one”. 


Another case which came before the Supreme 
Court in Harihar Prasad Singh v. Deonarain 
Prasad’, affirmed the principle, stated above 
and held that the tenants inducted by the mort- 
gagee cannot claim occupancy rights over the 
Jands under the Bihar Tenancy Act. In 
Asaram v., Ramakali®, the Supreme Court 
while following the earlier decision, went fur- 
ther and said that the condition precedent to 
have the rights under the statute must be one 
which is legally binding on the mortgagor. 
Where however a person who purports to 
grant the lease has no authority to do so he 
cannot confer any right. Whatever the rights 
inter se between the lessor and the lessee, as 
against the true owner, the latter does not in 
law, acquire the status of a tenant. Thus if 
A is the owner and B, a trespasser in posses- 
sion, grants a lease to “C” then “C” will not 
get any rights. Thus the crucial question will 
be whether the person who claims as a tenant 
was admitted by a person who has the right 
to do so. An owner will of course be entitl- 
ed to admit a tenant and a mortgagee in pos- 
session would have a right to do so either if 
he is authorised in that behalf by the deed of 
mortgage or if the transaction is one which is 
protected under section 76 (e) of the Trans- 
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fer of Property Act. But where the transac- 
tion is not one which could be upheld under 
section 76 (b), then there is no admission of 
tenant by any person having authority to do 
so and such a transaction though valid as be- 
tween the mortgagee and the lessee cannot 
form the foundation on which any rights under 
the Act could be based”. In Arabu v. Ram- 
deo*, the Supreme Court while accepting the 
principles laid above held that the tenancy 
was a bona fide one and that the tenant was 
cultivating the lands even before the Rajas- 


than Act, came into force. The two 
other cases in 1970 S.C. R. 581 and 
Sachalmal Parasram vy. Mst. Ratanbai’, 


dealt with the tenants inducted in urban 
property by’a mortgagee and they held follow- 
ing the cases mentioned that the tenant 
cannot claim the protection as the relationship 
of Jandlord and tenant terminated after the 
termination of the mortgage as the same does 
not run with the land. 


Bearing in mind the above principles of law 
we have to examine the soundness of the 
full bench decision delivered by Veerasami, 
CJ. The learned Chief Justice looked at the 
definition part of the cultivating tenant and 
took the view that “the agrement is the sine 
qua non to bring about a tenancy” and that 
he should carry on personal cultivation as 
defined and because of the inclusive definition 
of the term cultivating tenant, if he continues in 
possession after the determination of the ten- 
ancy agreement, he becomes a statutory tenant. 
The definition under the Act is as follows :— 


“Cultivating Tenant” means a person who con- 
tributes his own physical labour or that of any 
member of his family in the cultivating of 
any land belonging to another under a tenancy 
agréement express or implied and includes a 
person who continues in possession of the 
land after the determination of the tenancy 
agreement etc: The learned Chief Justice has 
overlooked the fact, that the land must belong 
to another. That means the land should be- 
long to a person who is the lawful owner of 
the same. The definition does not envisage 
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a person who has a limited interest in the 
land; hence a mortgagee is not envisaged 
under the definition even though the tenancy 
agreement is a sine qua non for the tenant and 
that it should be with the real owner. When 
this definition is read with the definition of 
“landlord” it can only mean the real owner 
who is entitled to evict the tenant and not any 
other person. While so the learned Chief 
Justice states as follows: “Reading the defini- 
tion of “Cultivating Tenant” and “Landlord” 
it is further clear that in order to be a cul- 
tivating tenant for the extended period the 
lessor need not necessarily have. the capacity 
or right to confer it. All that is essential 
for the inclusive definition to apply is that in 
its origin the tenancy should have resulted 
from a tenancy agreement express or implied 
and for the purpose of the inclusive definition 
it does not matter whether the original lessor 
is in the picture or not. The test to find 
out whether a person is a landlord or not or 
whether there is a direct agreement between 
them and the tenant, is whether the person 
who claims to be the landlord is entitled to 
evict the tenant on the grounds mentioned in 
the Act. If that is the reasoning even a 
tenant claiming tenancy agreement with a 
trespasser is entitled to continue in possession 
and claim the benefits of the protection under 
the Act. Such an illegal and unlawful claim 
has to be recognized by the Courts, which is 
not the object and intention of the legisla- 
ture. The entire reasoning of the learned 
Chief Justice is based only on the definition 
section alone without considering the provi- 
sion of the Transfer of Rroperty Act, as has 
been done by the learned Judges of the 
Supreme Court. The learned Judges of the 
FullBench ought to have. considered the effect 
of the inroads made by the Special enactment 
into the Transfer of Property Act, and ought 
to have followed the principles of law enun- 
ciated by the Supreme Court. 


Therefore I submit that the decision of the 
Full Bench is not sound and the question 
requites fuller consideration. Otherwise, this 
decision will cause great hardship to persons 
in the enjoyment of property. 
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KUDIYIRUPPU ACT—VESTING OF 
OWNERSHIP OF HOUSE. 


By 


G. Ramamurthi, 
Mannargudi. 


The decision in K. Visalakshi v. Marutha- 
nuthy. Pillai', holding that a tenant living in 
the house of the landowner would become 
owner of the building also, on a construction 
of section 3 (2) of the Tamil Nadu Kudiyi- 
tuppu (Conferment of Ownership) Act (XL 
of 1971) seems to have been rendered without 
some of the earlier decisions of the Madras 
High Court being referred to before the 
learned Judge. 


B.SC., B.L., Advocate, 


The Tamil Nadu Occupants of Kudiyiruppu 
(Protection from Eviction) Act (XXXVIII 
of 1961) was assented to on 10th November, 
1961. The Tamil Nadu Occupants of Kudiyi- 
ruppu (Conferment of Ownership) Act (XL 
of 1971) was assented to on 20th December, 
1971. In both the Acts, the definition of 
Kudiyiruppu is word for word similar. In 
both the Acts “Kudiyiruppu” means site of 
ee » In both the Acts, “Tenant” has 
been defined as “any person for his 
being allowed to enjoy the land of the latter 
Lied gies ” The above definitions clearly postu- 
Jate that the original lease or licence must be 
of the land only and the buildings must have 
come into being later on. In other words, at 
the time of grant of lease or license to the 
tenant or licencee, only the site should have 
existed and not any building on the site. This 
gains support from the decision of N. S. 
Ramaswamy, J., 
Madurai Achari?, where at p. 442 he states 
wee I am quite clear that even under the 
Kudiyiruppu Ownership Act, whether the site 
is a kudiyiruppu or not is within the jurisdic- 
tion of civil Court...... ” and again at page 
ee ee ee The presumption would arise only 
if the site is a kudiyiruppu”. The decision of 
Suryamurthy, J., in T. K. Narayana Pillai 
v. Naganatha Iyer?, clarifies the position with- 
out doubt: “The lease or license to enjoy 
should have been only in respect of the site” 





and again. “....., The definition does not 
1. (1981) 2 M.L.J. 293. 
2. (1977) T.L.N.J. 437: 91 L.W. 6 
3. (1981) 1 M.L.J. (N.R.C.) 15 


reported in Ganesan v. 
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apply to pucca buildings which any agricul- 
turist might take on lease ........ i 


Even section 3 (2) proceeds “...... where 
in the case of an occupant of a kudiyiruppu 
TEE NIT ” clearly meaning that the claimant 
should have been inducted into possession of 
a site only.. In fact section 3 (2) starts by 
saying “...... in whom such kudiyiruppu 
vests under section 1”. Hence section 3 
(2) comes into operation only if section 3 
(1) is applicable. Under section 3 (1) the 
vesting is of site only provided that the origi- 
nal lease or licence was of site only. Reading 
sections 3 (1) and 3 (2) together it is clear 
that the original lease must .be of site and the 
building should have been constructed later 
on, either by the tenant or the owner or any 
third party. If the original lease sas of the 
house itself, then section 3 (1) cannot have 
any application and section 3 (2) cannot come 
into the picture since it is subject to sec- 
tion 3 (1). 


AjJready there is Buildings Lease and Rent 
Control Act. Suppose an agriculturist is 
let in as tenant of a building in a municipal 
town, then, as per the above decision he 
becomes owner of that building itself. The 
legislators would never have intended the 
same. 


One more aspect is that under section 3-B it 
is only the Authorised Officer who can decide 
upon this issue and neither the lower Courts. 
nor the High Court sitting in second appeal 
can decide on this aspect.: Attention does 
not seem to have been drawn to the decisions 
of N. S. Ramaswamy, J., in Gånesan v. 
K. Madurai Achari* and Ganesan v. Madurai 
Achari*, wherein he has indicated that in such 
cases, the civil Court ought to decree the suit 
subject to the decision of the Authorised 
Officer. 


The decision under comment seems to require 
further consideration. 


a ne 


4, 91 L.W. 6: 1977 T.L.N.J. 437. 
5. (1979) 92 L.W. 91. 
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AMENDMENT OF — PLEADINGS 
UNDER ORDER 6, RULE 17, CIVIL 
PROCEDURE CODE. 

By | 

R. GOVINDARAJAN, B.A., B.L., Advocate, 
Madurai. 

The cardinal principles regarding amendment 
of pleadings have been laid down by judicial 
precedents as follows: (1) The amendment 
could be done at any stage of the suit, i.e., 
even at the appellate stage before. the Supreme 
Court; (2) If the amendment is necessary in 
the interests of justice to get an adjudication 
on all the issues in controversy or to avoid 
multiplicity of proceedings, it should be grant- 
ed provided it does not change the funda- 
mental character of the suit. (3) It is in the 
discretion of the Court to allow or not to allow 
an amendment] of the pleadings the dis- 
cretion should be exercised in a sound and 
judicial manner and the same should not re- 
sult in an improper refusal. 

The Courts have been very liberal in inter- 
preting Order 6, rule 17, Civil Procedure 
Code, and always leaned towards allowing 
amendments. The Supreme Court has even 
gone to the extent of allowing amendments of 
pleadings even though a new case had been 


put up. In Ms. Ganesh Trading Co. v, 
Moji Ran, Beg, CJ., observed: “the 
provision for the amendment of plead- 


ings subject to such terms as to, costs 
and giving to all parties concerned: neces- 
sary opportunity to meet exact situations re- 
sulting from any amendment, are intended for 
promoting the ends of justice and not for de- 
feating them. Even if a party or its counsel 
is inefficient in setting out its case initially the 
shortcomings can certainly be removed gene- 
rally by appropriate steps taken by a party 
which must no doubt pay costs for the incon- 
venience and expense caused to the other 
side from its omission. Even very defective 
pleadings could be cured so as to constitute a 
cause of action where there was none, provided 
necessary conditions such as payment of either 
any additional court-fees which may be pay- 
able or of costs to the other side are complied 
with. It is only if lapse of time has barred 
the remedy on a newly constituted cause of 
action that ‘Courts should ordinarily refuse 
prayers for amendment of pleadings.” 


1.. (1978) 2S.C.C. 91: (1978) 2 SCR. 
614: A.I.R. 1978 S.C. 484. 
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One eminent Judge of the Madras High Court 
has already opined that payment of.costs is a 
panacea for all troubles. In another case re- 
ported in Iswardas v. State of Madhya Pra- 
desh?, Chinnappa Reddi, J., has stated “there 
is no impediment or bar against an appellate 
Court permitting amendment of pleadings so 
as to enable a party to raise a new plea, pro- 
vided the appellate Court observes the well- 
known principles subject to which amendments 
of pleadings are allowed. There should be a 
reasonable explanation for the delay in mak- 
ing application seeking such amendment and, 
if made at the appellate stage, the reason why 
it was not sought at the trial Court. If the 
necessary material on which the pleadings aris- 
ing from the amendment may be decided, is 
already there, the amendment may be more 
readily granted than otherwise. But there is 
no prohibition for the appellate Court permit- 
ting amendment at the appellate stage merely 


because the necessary material is not already. 


before Court”. The Madras view is also pro- 
perly laid down in Md. Salih Sahib v. T. 
C. Adam Sahib*?, Balasubrahmanyan, J., has 


observed: “amendment of pleadings cannot 
be turned down by Courts merely on the 
score that they introduce an inconsistent 


plea or a new cause of action. ~The true 


test is whether the amendment is foreign to ` 


the subject-matter of the suit if not whether 
it would be in the interests of justice to grant 
it”, This case dealt with an amendment for 
alternate relief, 

In this state of law, the case reported in Gopi 
Pillai v. Dr. Swamy*, has laid down a differ- 
ent view. Sathiadev, J., has refysed amend- 
ment of pleadings for an alternate relief since 
the application was made in the trial Court 
after the examination of witnesses were over 
on the plaintiff's side. The learned Judge 
without adverting to the dicta of the Supreme 
Court, has come to a conclusion that the plain- 
tiff wanted to protract the proceedings and 
that Courts should not act to the whims and 
fancies of the plaintiff. I. would respectfully 
Submit that the said view is debatable and 
Ignores the established legal dicta holding 
the view for several decades past. 





2. (1979) 4 S.C.C. 163: (1979) 1 S. 
va or oa 1979 S.C. 551. 

L.J. 111: 90 L.W. 435. 
A.I.R. 1977 a ae Mraz 

4. (1980) 93 L.W. 17. 
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PROBLEM OF SPEEDY DISPOSAL 
OF MATTERS COMING BEFORE 
THE SUPREME COURT AND THE 
HIGH COURT.* 


The Tenth Law Commission proposes to 
embark upon the study of the problem of 
evolving a methodolgy for speedier disposal 
of matters coming before the Supreme Court 
and the High Courts. 


With a view to eliciting opinion of a cross- 
section of the informed: society, a question- 
naire has been prepared. As your journal 
reaches practically the entire lawyer popula- 
tion of the country, it is expected that the 
‘Commission will be benefited by the views of 
the legal profession on this subject of con- 
temporary interest. 


QUES TIONNAI RE 


1. (a) Should the Supreme Court be 
replaced by a constitutional Court dealing 
exclusively with constitutiona] matters? 


(6) Should such a Court invariably sit en 
banc (as against in Benchesas is the present 
practice) ? 


(c) What should be the qualifications and 
modalities of appointment as a Judge of 
that Court? 


A federal constitutional Court was esta blish- 
edin West Germany in 195] which has the 
power to declare statutes unconstitutional as 
well as to outlaw political parties which 
Seek to impair or abolish a free democratic 
basic order or which endanger the existence 
of West Germany. The Court consists of 
eight Judges in two panels, six out of them 
being elected by two-thirds majority. The 
Court has been criticised as being subser= 
vient to the Government of the day and if 
no party enjoys two-third majority, the 
selection procedure is reduced to a matterof 
haggling between the political parties: “If 
you accept our §.P.D. candidate we accept 





*The letter received from Shri V. V. Vaze, 
Member-Secretary, Law Commission, 730, “A” 
Wing, Shastri Bhayan, New Delhi 110001, 
dated 8th January, 1982, in this connecti:n 
and the questionnaire are herewith published. 


J—3 


The background notes appearing below each 
of the questions do not represent the views 
of the Commission and have been appended 
so as to raise issues and promote discussion. 
Unless advised to the contrary the Commis- 
sion will assume that the comments received 
on the questionnaire are not confidential and 
that the commentators agree in the Commis- 
sion quoting from or referring to their com- 
ments, iù wholè or part, and to their com- 
ments being attributed to them. ‘The Commis- 
sion emphasises, however, that any clearly ex- 
pressed desire for anonymity will be respected. 


Considering the contemporary nature of the 
subject, I ‘shall be grateful if comments are 
received by the Commission as early as possi- 
ble, say, by Ist March, 1982, so that the 
Commission would be in a position to com- 
mence an in-depth study of the problem. 


your C.D.U. candidate’? (West German 
Federal Constitutional Court: Political 
Control Through Judges, Gisbert Brink- 
mann (1981) Public Law 83 at page 84). 
The criticism that a single Judge of the 
Supreme Ccurt can carry some of his cole 
leagues to his way of thinking and the verdict 
in a case depends uponthe composition of a 
bench would to some extent be diluted if 
the Court sits en banc in each and every 
case. Even in U.S.A. leading advocates 
find it difficult to predict the range of first 
amendment in view of the change in the 
personnel of the Court. (Floyd Abrams 
quoted in Hindustan Times, dated 23rd 
December, 1981, page 12.) 


-o eee ey Oe 


2. Are you in favour of the establishment 
ofa Court of an appeal as the final arbiter 
of disputes of law (other than constitutiora] 
law) leaving the Supreme Court to concene 
trate on only constitutiona] issues ? 


Views have been expressed that questions of 
law (other than constitutional law) and 
facts should terminate at an intermediate 
Court of appeal so that the Supreme Court 
is able to devote its uninterrupted attention 
to issues of constitutional law affecting the 
various segments of the variegated populace 
of this sub-continent. 


fae ae eee ete 
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‘3. Should the Supreme Court only take up 
that much work which ‘it can dispose -of 
within three months? 

The United States Supreme Court receives 
about 5,0U0 cases per year and selects only 
290 Out of the total filing as being fit for 
hearing, At least 4 out of 9 justices must 
vote to hear a case. In England during 
1970s the average number of appeals heard 
annually by the House of Lords has been 
only 33 so that the Judges could devote 
geeater time to matters of public impor. 
tance, — . 


m pepe eater 


4. Do you feel that the Supreme Court is 
actingasa thicd chamber? . : 





The judiciary appears to have been divided 
intd two classes; the activists who believe 
that if the legislative text is too bald to be 
sslfacting the Judges must make the pros 
visions viable by evolution of supplementary 
principles even if it may appear to possess 
the flavour of? law-making (Rajendra Prasad 
v. State of U.P.1), The other school of strict 
constructionalists does not countenance 
reading into a statute conditions which are 
. not to be found therein by process of con~ 
struction. Gurbaksh Singh Sibba v. State of 
Punjab. Tne latter school ubkors the theory 
of judicial legislation even though on facts 
of a particular case the Court is satisfied 
that the -existing law requires an urgent 
reappraisal, Techno-Impex v. Gebr. Vans Weeld3. 
Some legal writers fee] that the-Court specu~ 
lates: and- pontificates -about society and 
economics mostly from non-evidence, with= 
out staff investigation, opinions of experts 
on law enforcements, industry and in general 
without the tools necessary for legislative 
work, 


T ae 
5. ‘Have the judgments of the Supreme 
Court regarding’ compensations payable 
upon theabolition of feydal rights brought 
to nought the process ofsocialreform? .,; 
One of the Judges of the Supreme Court 
expressed his view. that the legislation rela t= 
ing toabolition of the zamindari-system met 
its, Waterloo -at, the hands of the judiciary 


-r 








È AER. 1979 §.0. 916; 924, 5e 
2. (1980) 2 S.G.G. 565. 
3. (1981) 2 W.L,R. 821 at 842. 
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and the benefits of independence have not 
percolated to the masses, Even in New 


Zealand, views are being expressed that - 


the decision of the House of Lords in 
R. v. Sang* concerning judicial discretion to 
exclude evidence on the ground that it was 
illegally or unfairly obtained has been 
criticised as being not based on tke 
social conditions prevailing in New 
Zealand. Justice Black of the U. S&S. 
Supreme Court disfa voured Courts 2ssuming 
roles such as running school systems and 
making decisions about racial proporticn 
of faculty members for which they are not 
trained. Justice Stuart was also of the 
view that Courtsshould not bein the business 
of creatingnewrights. . Justice Bleckaccused 
his colleagues of allowing the Court to turn 
professional criminals loose to prey upon 
society with impunity anda theory is gain- 
ing ground that the Court has no business 
forcing its views on the State because it 
lacks accountability and is not the voice 
and conscience of contemporay society. - 





6. Are Courts grasping at jurisdiction in 
matters which lie squarely within the com- 
petence of the executive branch of Govern 
ment ? 


At the instance of a Congresswoman Eliza= 
beth Holtzman a District Court in. New 
York had issued an injunction in July,1973 
halting the bombing of Cambodia but the 
injunction was vacated immediately so that 
not a single bombing schedule was upset. 
(The Brethren—Inside the Supreme Court 
—Bcb Woodward and Scott Armstrong— 
for short ‘Brethren’ p.277—278.) Opinions 
have been expressed that if the Supreme 
Court had not entertained the challenge 
to the Bearer Bond Scheme, Government 
could have raised resources to the tune of 
Rs. 1,000 crores. In New Zealand fast 
track legislation like the Nation] Develop- 
ment Act, 1979, limits judicial challenges 
to works of national importance. The 
judgment of the Supreme Court stalling the 
attempt of the Maharashtra’ Government 
to clear up footpaths in ‘the city, of un 
authorised dwellers has evoked a comment 
from a former Judge: “Under what law 
are the trespassers entitled to alternative 





4. (1979) 2 All E.R, 1222. 
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accommodation? What Judges will do if 
trespassers set up shanties in the spacicys 
lawns of the Court or their houses’’?* 


a 


7. Should appointees to judgeships of 
Supreme Court and High Courts have a 
political background? T 


Earl Warren was a former crusading pro- 
secutor, threesterm Governor of California 
and Republican Vice«Presidential nominee 
with the resultthat when he was appointed 
as Chief Justice of the Supreme Court of 
the United States of America ,some felt that 
he had a greater impact on the country 
than even some Presidents. In Italy 
-a constitutional Court which had come 
into existence in 1955 consists of 15 mema 
bers, onesthird of whom are nominated for 
12 year term by the Head of the State, one- 
third by the legislature and one-third by 
the judiciary. coa 





8. Is the criticism that persons of humble 
origin or low economic status are not likely 
to be appointed as High Court Judges in 
India justified? ; 


The English judiciary is criticised as being 
inevitably out of sympathy with modern 
social tendencies andhas long failed toha ve 
any understanding of thé ‘workirg con di- 
tions, attitudes and aspirations of the mass 
of the population. Most of the English 
Judges of High Court and Appeal Court 
had received public school education follows 
ed by legal studies at Oxbridge and then 
called for the Bar. (K. Eddey’s English 
Legal System, 2nd Ed. 1977.) In India 
the Chief Justices are criticised: for .re. 
commending lawyers belonging to a 
particular caste or group for. judgeship. 





9. Willit be correct to say that the Judges 
of the Supreme Court and the High Courts 
are not commanding that prestige which 
they used to command in the past only 
because their salaries are very much lower 
than the earnings of leading advocates? 


From time to time successive Law Ministers 
have ruefully lamented about the unwilling. 
ness of the leading advocates to accept 
judgeships because of the poor financial 
benefits, Even in the United States of 
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America . the salaries oj Supreme. Court 
Judges are very much lower. than.the emolu- 


„ments. of leading lawyers and Justice: Fortes 


had to suffer 90 per cent. cut in his emolu 
ments when he was appointed a Judge. of 
the Supreme Court. [The Brethren-page 
20]. The Chief Justice of the United States 
gets a’salary of $ 92,400 while the Associate 
Judges get. $ 88,700 per annum. . Some- 
times the Chief Justices of the State Supreme 
Courts were getting salaries more than that 
of the Chief Justice of the United. States. 
Some bright boys fresh out of a law school 
were starting at $. 40,000 a year.while.law 
firm partners in the age group 49-51 were 
making $ 194,600 on the basis of 9Uth 
percentile. Froma mongst the federal Judges 
who geta salary of about $. 57,500, 7 had 
resigned in the 1950s while the number of 
resignations has risen to 24 during the past 
decade. Because of the poor economic 
compensation 56 of the Federal Judges are 
continuing to work fulletime even though 
they became entitled to retire as long back 
asin June, 1960. 

10. Is much fof the delay in tre Courts 
occasioned by¥ lawyers seekirg êdjòwir-» 
ments on flimsy grounds? ‘" 7 77 7 r' 


One of the Judges of the Supreme Ccurt 
felt that certain bar associatiors bkeleve 
like trade unions and resent refusal of .ad- 
journments te counsel resulting in: unneces~ 
sary delay. Chief Justice of a High Court 
also referred to accommodation sought by 
leading lawyers disturbing the Court 
calendar. ove 


a. , ~> m 
` ™ 


11. Should the Supreme Court. evolve it’ 
own procedure in criminal cases? 


Commenting on the unusual procedure 
followed by the Supreme Court in putting 
Court questions to an. accused in a murder 
case, a legal journal observed that a Court 
or tribunal should not evolve its own’ pro- 
cedure in each case according to its opinion 
about the circumstances of the case and 
lay down a precedent which is not warranted 
by the Court of Criminal Procedure. 
(1980-81) 85 C.W.N, (Editorial Notes) 855 \ 
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12. Isnot much of the time of the Supreme 
Court and High Courts taken up by cons. 
titutional writs which ultimately are dis» 
missed 2. 


On an average not more tnan 5 per cent. of 
the writ petitions filed in Indian (Courts 
ultimately succeed while in West German 
constitutional Courts the percentage is as 
low as 1, 18. 


-a Od ee, 


13. Presently the judicial system is besed 
on the Anglo-Saxon jurisprudence. Should 
it be replaced by an Indian system of ade 
ministration of Justice? 


The present judicial system hag sometimes 
been characterized as a legacy of British 
Raj and the prized values of British juris- 
prudence such as equality before the law, 
independence of the judiciary and judicia] 
review have been disfavoured. 


some have gone hammer and tongs at the 
conten ts Oftherecent lectures delivered by the 
American Lawyer Abrams and the English 
Judge Lord Templeman labelling it as 
irrelevant to the country and branding the 
invitation to these lecturers as ‘‘fraternis« 
ing by a handful of judges, advocates and 
journalists thwarting the emergence of an 
indigenous Third World legal system”. 
(Hindustan Times 29th December, 1981, 
page 9.) Even so, no concrete suggestions 
have been offered spelling out as to what 
exactly is meant by ‘Indianising of the 
judicial system’, 


14. Do you feel that the High Courts 
grasp at jurisdictions in matters where the 
petitioner has not exhausted an equally 
efficacious remedy provided by the 
relevant statute? ` 


The principle that a petitioner must exhaust 
all the equally efficacious statutory alter 
native remedies not being unduly onerous 
before cOming toa Court is well-settled. 


(Than Singh v. Collector of Customs, British 
1S.W. Co. v. Fasjit Singh®, K. K. Shrivastava 
v. B.K. Fain?.) However, the ambit of the 
expression ‘equally efficacious’ has given 


— ation, 





5. A.I.R. 1964 S.G. 1419. 
6. AIR. 1964 S.G. 1451. 
7, ALR. 1977 S.G. 1703, 
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rise to difficulties of interpretation. [Malwa 
Vanaspate & Chemical Co. Lid., Indore v.Union of 
India’, Meteor Satellite Ltd. v. Income-tax Officer, 
Companies Gircle=-ll, Ahkmedabad?, Tapan Kumar 
Jana v. The General Manager, Calcutta Teles 
phones\°, Bavaji and Motibhai v. Inspector of 
Gentral Excisell, Rabindra Nath Mukherjee ~V. 
S. R. Das\2, Ashok Industries v, State of Bihar'3, 
Dharan Singh v. Bank of lidialt, K. S. Sidda 
lingaiah v. State of Karnataka!5. Justice Franke 
furter felt that itisimperative that the docket 
be kept down so that its volume does not 
preclude wide adjudication. In England the 
House of Lords has been hearing about 33 
appeals per annum; while looking at the 
pendency in our higher Courts, a criticism 
is being levelled that they assume role of a 
knight errant’ grasping at jurisdiction by 
entertaining any case. 


15. Can the judicial process be scientized? 


Recent trends jn computer teclnology and 
work of robots had given rise to the question : 


“lf we can land on the moon,.can we not 
solve our disputes by technolcgy?’’ There 
are attempts to computer-predict appellate 
decisions by remote pSychoanalysis of. the 
panel of judgesi.e., by reading the tea leaves 
in their prior opinions. (Needed: A judi- 
cial welcome for technology = Star Wars 
or State decisions, by Hon. Howard T. 
Harkey, 79 Federal Rules Decisions 1979, 
page 209.) 


16. Do you feel that some leading advocates 
take up most of the Court’s working time 
arguing for interim relief in cases having 
no merits and thus upset the day’s regular 
fixtures ? l 


In April, 1981, Chief Justice of India sharply 
pulled up four Senior Advocates for taking 
over two hours of the working time of a 
five Judge Bench on a mere application for 
interim stay which was ultimately refused. 


—n e nb eee 





8, (1980) M.P.LJ, 84. 

9, (1980) 121 ].T.R. 311. 
10, 1980 Lab.1.c. 508. 

11, (1979) 83 G.W.N, 689.. 
12. 1979 Lab. I.G. 1287, 

, ATR, 1979 Pat. 217, 
14. 1979 Lab, I.C. 1079. 
15, ALR. 1979 Karn, 190, 
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{7. Has the practice of ‘Bench fixation’ 
by lawyers taken roots in the Supreme 
Court and the High Courts ? 


Two of the Judges of the Supreme Court 
have brought into focus a current practice 
among the lawyers tO ensure that certain 
cases are listed beforea particular Bench and 
that in collusion with the Registry cfficials 
nonsurgent matters are given precedence. 


eet ee ee 


18. Are certain advocates being related 
to sitting Judges earning by way of ‘negative 
practice? inasmuch as they are engaged 
only to ensure that the matter gets trans. 
ferred from the Court ofa particular Judgeg 
Rule 6 cf Chapter II of the Bar Council of 
India Rules states that an advocate shall 
not enter appearance or practise before a 
Court if the Judge is related to him as father, 
gcandfather, son, grandson, uncle, brother, 
nephew, first cousin, husband, wife, mother, 
daughter, sister, aunt, niece, fatherair-law, 
mothersinelaw, son-in-law, brother-in-law, 
daughter-in-law, or sistereinelaw. It is 
alleged that clients who do not wish their 
case to beheard by a particular bench engage 
one of the listed relatives practising in that 
Court to file a vakalatnama on their behalf 
and secure a transfer of the case. 


et j lll eee 


19, Are over-zealous Government depart” 
ments responsible for increasing the Court’s 
calendars? : 


When theInland Revenue putsuedan appeal 

agitating the question whethee a teacher 
who. was being paid ' 13 as mileage 
allowance for driving to meetings outside 
her houcs of duty is liable to pay tax on that 
allowance, Mr. Justice Walton gave vent 
to the uncomfortable feeling that the 
Crown spends so much time and effort pers 
secuting minnows that it is small wonder 
there is no energy left to pursue the real 
sharks. 


20. Should the Supreme Court encourage 
public interest litigation ? 


Dinosaur cases of Bombay pavement dwel« 
lers, conditions in women’s resettlement 
homes in Delhi and Agra flesh trade have 
-evoked mixed reaction. Some have dubbed 
these cases as politica] stunts andan attempt 
by jounalists to run the country; while 
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others have commended the Court for 
taking issues affecting millione of people. 


ee 





21. Will it facilitate disposal of a greater 
number of cases if oral arguments are res» 
tricted to halfan hour each side? 


As against the practice in our Higher Courts 
where counsel address the Court for months 
together, the United States Supreme Court 
permits oral arguments for half an hour on 
either side. An exception was made in 
desegregation cases where twice the norma] 
time was allowed. 


(The Brethren pp. 2, 41.) 


22. Willa procedural requirement making 
it obligatory on counsel to file written briefs 
cut down the oral arguments? 


Fixation of halfan hour time for arguments 
in the American Courts is rendered possible 
because of their practice of insisting upon 
briefs (called Brandeis brief). Preparation 
of briefs will lead to exactitude and na1row- 
ing down cf matters in controversy as well 
as afford opportunities for young lawyers to 
do research. As the briefs would be even- 
tually printed by some law journals, counsel 
would necessarily have to devote more time 
at the desk and the practice of reading law 
reports in Court im extenso would disappear. 


23. Should some appeals be disposed of 
without hearing oral arguments? 


In the Supreme Court of Iowa, 66 cases were 
submitted to the Court in 1973 without 
oral arguments which total increased to 
128 in 1974. Even where oral arguments 
were permitted lawyers were allowed 10 
to 15 minutes for arguing each side and an 
additional five minutes for appellant’s 
rebuttal. (Appellate Congestion in Iowa: 
Dimensions and Remedies MHon’ble Mark 
Mc Cormick 25 Drake Law Review 1975-76, 
p. 133.) 





24, Will it not make for better interpreta- 
tion of statutesifthe rule puttingan embargo 
against citing of debates in Parliament as 
a legitimate aid to construction is abrogated? 


The time honoured practice of the English 
rules of interpretation of statutes that Han» 
sard can never be relied by the Court in 
construinga statute or for any other purpose 


J6 


is, being challenged in. Bnglend. Lord 
„Denning thought of a way of overcoming 
thé obStacle by referring to the debates 
quoted in th works of jurists (Regina v. Local 
Commissioner, Ex parte Brandford Couneii\6) , 
“But this device of looking into a text book 
containing the quotation from Hansard has 
„been criticised by a writer as ‘not edifying’: 
(Statutory Reform: The Draftsman and 
‘the Judgel7, .The Indian Law closely fols 
lowed the English Law (Administrator General 
of Bengal v. Premlal Mallick18). But pleas have 
been made for whittling down therule. (State 
of Mysore v. R. V. Bidapl9. Fagu Shaw v. State 
of West Bengal.20)But sometimes even speeches 
of Ministers while piloting a Bil 
are not looked into. (Sat Pal & Co. v. Lt. 
.Govemor of Delhi.21 Lord Devlin hag cited 
an; I2 instance (Stafford v. D. P. P22) 
where had their Lordships looked back 
at the parliamentary debates in which some 
of them had themselves participated in their 
legisla tive ca pacity they wouldhave seen that 
Parliament had not the slightest intention 
of makinga-greatchange in the law. (Lecture 
delivered at All Souls College, Oxford 
on' 2nd May, 1979 quoted in Devlin: The 
Judge (1979), p. 148.) 


ee ey $ 


25. Should the present practice of plurality 
and separate judgments be substituted by 
one of writing— 


(a) per curiam opinion; 


(b) a single judgment representirg the 
highest common denominator of the 
bench,- i 


(c) one majority and one minority opinion? 


The separate opinions delivered by the 
Supreme Court in Delti Lews Act case23, cover- 
ing 370 pages of reportshadcreated confusion 
about the ratio decjdendi in the case and 
éven ‘Chief Justice Patanjali Sastri felt that 
no ‘pafticular principles were laid down 
(Kathi Raning Rawat v. Saurashtra2+) It was 





. (1979) I Q.B. 387, 

24177 (1981) 30 1.0.L.Q. i141 at 163, 

- +18,- (1895) I;L R. 22 Gal, 788, 79°-800. 
‘19. -A.I.R. 1973 S.C. 2555. 

. AIR. 1974 S.G. 613 at 629. 

„2l. (1979) 45.G.G. 232 at 245, 
22.” (1974, A.G. 878, . poos 

723., A LR- T951 S.G. 332. | 

- 24. -A,I,R, 1952 S.C, 123, 
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given to Bose, J., toanalyse the severa] sitúa - 
tions and indicate how the Judges split on 
each situation (Rajnarain Singh v. Chairman, 
Patna Administration Committee25). The plura-~ 
lity decisions regarding death penalty case 
gave 1ise to considerable difficulties in the 


United States of America (Gregg ` v. 
Georgi:1, Furman v. Georgia2), as 
wellas in our Supreme Court (Rajendra 


Prasad v. Stute cf U.P.3). Inthe area of 
obscenity confusicn prevails in tlhe Ù S.A. 
as to whether the ‘prurient interest” tes; 
has been replaced by “Redeeming - social 
value’? test (Roth v. United States*, 
Fanny v. Hill’, United States v. Morks, 
decisicn of Court of Appeals for Sixth 
Circuit, quoted in Columbia Law 
Review, May 1980 at page 777). Lord 
Denning wasalso not permitted by the other 
Law Lordsin the Privy Council to publish 
his dissenting Opinion (Jn Re: Parliamentary 
Privilege Act, 17706, Lord Denning, The 
Family Story 1981, pages 192-194). 


ee e 


26. Willit not make for certainty in Law 
if the higher Courts write shorter judgments? 


As against 243 pages of judgment in a death 
penalty case by the United States Supreme 
Court, our Supreme Court has written a 
782 pages judgment in Kesavanenda Bharati 
v. State of Kerala7. But in a later case of death 
‘penalty (Gregg v. Georgia’), when the United 
States Supreme Court chose to write fer 
curiam opinion it covered hardly two pages 
of the law reports. Lord Kilbrandon tas 
observed that lack of economy in juagment 
writing is a notoriously discredita ble fea ture 
of the English jurisprudence. (Cossell & Co. 
v. Broome9). ; 


27. Should an appellate Court necessarily 
write a reasoned judgment—. 

(a) in every case irrespective of its outcome? 
(b) only when it reverses the verdict of the 
lower Court? ; 





5, A.1.P. 1954 S.G. 569. ` 
428 U.S. 153, 

408 U.S, 288, 

A.I.R. 1979 S.C. 916, 
354 U.S, 476. 

383 U.S. 413, 

1958 A.C, 331. 
(1973) 4.§,G.G. 225: 
428 U.S. 153. 

(1972) 1 ALE. R. 80! (HLL), 


ho 


rey 


A 1.R.1973'S.C. 1461. 
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The. practice of dismissing criminal appeals 
in limine with one word ‘‘dismissed’’? has 
been frowned upon by the Supreme Court. 
(K. K. Fain’ v. State of Maharashktra\9, 
Sekharamlv.State of Mahkarashtra\!, Shaik Mohd Ali 
v. Statelof Maharashtra\2 „Shankar v. Gongubat' 3.) 
The practice in the United States Supreme 
Court of passing a four word order ‘the 
judgment is affirmed’ has been criticised by 
Professor G3rald Gunther as being ‘irrespon- 
sible’: and ‘lawless’. (Doe v. Common- 
w alts Attorney, The Brethren page 425.) 


—t my man 


Ag. Should not the statute provide for 
only one appeal? is 


CGoasidering the congestion in Courts views 
have been expressed that if fallibity is ‘the 
raison d'etre providing for two appeals, a 
litigant would not be satisfied even ‘jf the 
statute confers: upon him the right to file 
multiple appeals. we 


ry 


- 


49. Should matters involving a point of 
law of general public importance leap-frog 
directly to the Supreme Court? 


Under the (U.K.) Administration of Justice 
Act, 1969, appeals leapfrog direct te the 
House of Lords under certain-circumstznces. 
American CynamidCo. v. Upjohn Go.14, a case 
concerning a petition for revocation of a 
ptent was the first ‘leapfrog’ appeal heard 
by the House of Lords. Lord Denning ina 
recent case of A.@.T. Construction Ltd. v. Cus= 
toms B Excise GCommissionzrs!5, was dismayed 
atthe prospect of different tribunals in U.K. 
giving different rulings as to whether under- 
pinning work which involved construction 
of additional foundation fell within the 
oridnary and natural meaning of the word 
‘maintenance’ and wondered what Customs 
and Excise authorities should do when they 
are faced with conflicting decisions of various 
tribunals. 

30. Should judicial review, revision or 
apo2.l against interlocutory order be abolis 
shed? 





10 ALR. 1973 S.G. 243. 

11. (1969) 38.G.q. 730. 

12, AIR. 1973 5.0.43. 

13. A.I.R. 1976 S.C. 2506. 
14, (1970) 3 All E.R. 785. 
15. (1981) 1 W.L.R. 49 at 54, 
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Recently, the House of Lords observed that 
Matters. reaching them for preliminay -decj- 
sions-do not serve the cause of justice (Allen 
v. Gulf Oil Ltd.18}. In the United States of 
America, the ‘‘final judgment rule’’has .been 
evolved to maximise available judicial 
resources and to avoid piecemeal litigation 
(U.S. v. Nixon:7). The question as to what 
is an ‘interlocutory order and whether 
an appeal lies has also given rise to diffi- 
culties Amar Nath v. State of Haryanal®, Mohan 
Lal v. Prem Ghand\®, Pranag Kumar v. Yusuf 
Ali20, Inayatullak Rizvi v. Rakimatullak2h. ~ 


' + ` n - 
Ld m 


"@- 





31- To what extent is the criticism that 
the Supreme Court is reversing the. High 
Courtsin matters falling within. latter’s dis- 
cretion justified? — 


A Judge of the -Supreme -Court expressed 
displeasure over ‘the manner in which.«the 
Supreme Court interferes in small matters 
and thus arrogates to itself the jurisdiction 
ofall subordinateCourts and.try to do ever ys 
thing itself. In T.K. -the -Privy.Council m 
a 34 page judgment “dismissed an -appeal 
in a munder case after refusing the counsel 
to make a new point.. (Ragho Prasad v. The 
Queen22), though in~ another - murder case 
when an injustice of substantia] ‘character 
was brought to their notice, the Privy Coun- 
cil permitted a new point to be canvassed. 
(Ajodha v. The State23.) While interfering 
with a conviction in a Magistrate’s Court 
for a driving offence the High Court in 
England observed that it was the first case 
in which the sentence by the Crown Court 
had been challenged on the ground that it 
washarsh and oppressive. (R. v. Crown Gourt 
at St. Albans24, American Law Professers are 
dismayed at the tendency of the Appellate 





16, (1981) 2 W.L.R. 188 at 190 (H.L.). 
17. 418 U.S, 683 at 690 (1974). 

18, A.I.R. 1977 § G.2 185 at 2:90, 

19. A.LR, 1980 H.P. 36 at 38. 

20. 1979 Gr. L.J. 95 at 98. 

21. 1981 Gr. L, J. 1398, 

22. (1981) 1W.L.R, 469, 

23, (1981) 2 AIl E.R. 193 at 202, 

24, (1981) 1 All E.R, 802 at 604, ` ' 
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Courts in allowingappealsand quote thead- 
monition of a famous Judge ‘Never unneces«= 
sarily make a monkey out ofa trial Judge. 
Remember, he may be as good a lawyer 
aS you are. (Appellate Review of Trial 
Court Discretion 79 Federal Rules Decis- 
sions pp. 173 at 174. Sometimes strictures 
have been passed on the trial Judge by the 
House of Lords describing his decision as 
‘astonishing’ (B. v. W.25), 


—— ee 


32. Should the statute provide for a 
compulsory attempt to arrive at a coms 
promise at the appellate stage ? 


In U.S.A. a central funded scheme called 
the ‘Civil Appeal Management Plan 
(CAMP)’? was launched in December , 1973 
to ascertain whether the appellate work 
load could be reduced by attempts to coms 
promise made byan independent agency. 
The Judges agreed that the CAMP did 
cause a reduction in the average time 
taken for the disposal of appeals because 
the discussion which the staff counsel had 
with the opposing parties improved the 
quality of counsel preparation and narrow. 
ing down of the matters in controversy. 
[Jerry Goldman Asstt Professor of Political 
Science, Northwestern University, Columbia 
Law Review (1978) Vol. 78, page 1209.] 


oo 


25, (1979) 3 All E.R. 83. 
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33. The above questions mainly cover the 
problems of fresh institutions. As regards 
the disposal of arrears, can you suggest 
any method other than appointment of 
retired Judges ? | 


The preceding questions focus on reducing 
fresh admissions and quicker disposal of 
pending matters. As regards the huge 
backlog of cases,a more or less uniform 
opinion has been expressed that unless 
sufficent number of Judges are appointed, 
the arrears cannot be cleared. 


34. Any other matter? 


It would be appreciated that it is well- 
nigh impossible to compress and encompass 
in a questionnaire of this type all the pro» 
blems relating to the judicial system 
and hence your comments on any facet 
of the matter would be highly apprecia- 
ted. Chief Justice of India has welcomed 
an objective analysis of the functioning 
of the judicial institutions in the ccuntry 
if a constructive change was desired in 
their outlook. 


(Presidential Address: Centenary Celebra 
tions of the Nutan Marathi Vidayalaya 
Pune: 1-1-1982.) 
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JUDICIAL SANCTION FOR COMPUL- 
SORY. PRIVATE ACQUISITION OF PRO- 
PERTY. a 


A Critical Note on “© Muthusamy Gounder v. 


-A. Annamalai, (1981) 1 M.LJ. 258: 94 
L. W. 617. 

By 

S. Govindarajan, B.SC., B.L., Advocate, 
Chidambaram. 


A somewhat disturbing decision has been 
handed down to us by Justice Varadarajan 
in the de€cisjon reported in Muthusamy 
Gounder v. A. Annamalai). 


The facts of the case 2re 2s follows: 


The respondent filed a syitfor declaration 
of title tothe suit property and recovery 
of possession and fora mandatory injur.c- 
tion for removal of the superstr ucturee The 
trespass on the suit property was said to 


be in 1970. The‘appellant was the owner 
of the property, adjoining the suit pro- 
perty. . The respondent became aware 


of the trespass only in 1972. Immediately 
thereafter, he filed the suit. Both the lower 
and lower appellate Courts granted a decree 
as prayed fOr. 


Both the lower and lower appellate Courts 
have found that the appellant js a tress 
passer and has encroached upon the res- 
pendent’s property and have granted a 
decree for declaration of title and for 
Vacant possession after removal of super- 
structure by a decree for manda tory 
injunctign. 


Vara darajan, J., while concu:ring with the 
findings of the Courts below on the ques« 


tion of title and on the question of 
trespass, finds that the plaintiff will 
not be entitled to recovery of posses- 


sion and mandatory injunction, based on 
the doctrine of equitable estoppel a mount- 
ing to acquiescence and that she will be 
entitled to only compensation as per sec- 
tion 51 of the Transfer of Property Act. 
The learned Judge declares. ‘‘I hold that 
the plaintiff who resides about a mile away 
fcomthe suit property, would have come 
tə know about the defendant putting up 
constructions On Major portion of the suit 


SS aS 
1, (1981) 1 M.L.J. 258 :.94 L.W. 617. 
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property if he had cared to find out and, 
since he has not done so and kept Quiet 
until the first defendant had completed 
his constructions and lad sent 
notice only about 7 cr 8 months later, after 
January, 1972, asserting his right to tke 
sult property, Iam of the opinion that 
the prirciple of acquiescence has to be 
made applicable to. the facts of tle present 
case and that the plaintiff has to be given 
only a decree fo compensation in respect 
of the property, normally the market value 
of the suit property in lieu of the relief 
of vacant possession Of the property”. His 
lordship states that he is bound by the 
decision of the Division Bench of tbis 
Court rendered in the Associated Cemnt Cor- 
poration Limited v. L S. Radhakrishna Gounder? 
pees and my own viewin S, Palanicelu v. 
K. Varadammal’. 


I respectfully submit that this is a wrong 
approach and runs counter to several deci- 
sicns of our High Court end other Courts 
and the Supreme Court. 


` 
s © bọ >00 Oae‘ 


Strong reliance is placed by his lordship 
on the Judgment of tre High Court in Asso- 
crated Cement Corporction Limited v. L, S. 
fadhakrishna Gounder? and a portion of the 
judgment has alo been extracted by his 
lordship. 


However, the learned Judge has overlooked 
some important aspects of that case. The 
Bench decision has taken the view as to the 
right of an owner to obtain possession 
from the trespasser, notwithstanding the 
fect that the trespasser had put vp a con- 
struction on the land and in such a case 
the fact that a mandatory injunction has 
been asked for as incidental! to the remedia? 
way of possession, will not enable the 
Court to refuse to direct delivery of pesses- 
sion and to grant damages only. 


Even though, laches or acquiescence on the 
part of the plaintiff can be taken into 
account in the exercise of the discretion 
for the grant of the equitable relief of 
injunction any and every delay will not 
constitute a ground for denying the relief 
of injunction to the plaintiff. 





2. I.L.R. (1965) 1 Mad. 237: 77 L.W. 629: 
A.I.R. 1965 Mad, 318, 

3. T.L.R. (1978) 1 Mad. 206°: (1978) 1 
M.L.J, 212: 90 LW. 531: A.LR. 1977 Mad. 
342, 
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‘To fix acquiescence upon a party, it 
should unequivocally appear that he knew 
the facts upon which it is founded and 
to which it refers ....-- laches to bar 
the plaintiff’s right must amount to 
waiver, abandonment or acquiescence 
and raise a presumption of any of them 
the evidence of conduct must be plain 
and unambiguous. Murarilal v. Balktsan 
and anothert.. In K. Mohideen Bawe v. 
Rigoud Perfume Manufacturers® .... it has 
been held: ‘‘Acquiescence is only a form 
of estoppel and it is of the essence of 
acquiescence that party acqulescing 
should be aware of and by words or 
conduct, should represent that he assents 
to, what is a violation of his rights and 
that the persons to whom such represen» 
tation has been made, should be ignorant 
of the other party’s rights and should 
have been deluded by the representation 

into thinking that his wrongful action 
was assented to by the other party.” 


So unless acquiescence amounting to equi= 
table estoppel is established, the plaintiff 
cannot be denied the relief of possession 
which he hag asked for. An owner of the 
property, may lose his right to claim the 
property as his own by the principle of 
equitable estoppel in which event, there 
is no scope for exercising any discretion 
because the plaintiff is prevented from 
putting forward his title itself. For this, 


it Must be established thatthe conduct 
of the owner whether consisting in 
abstinence from intervention or inactive 


intervention was sufficient to justify the 
legal inference. 


The law on this question has been 
elaborately discussed by Justice M. M. 
Ismailin Bodi Reddi v. Appu Goundar®. With 
his characteristic tkoroughness and lucidity 
his lordship has exhaustively discussed the 
question on various aspects with reference 
to various decisicns and finally observed: 
‘thus both on principle and on authority 
it is clear, that when the owner of a land 
files a suit for recovery of possession of 
his land from a trespasser who had built 
upon the land with incidental prayer for 





A.I.R. 1926 Nag. 416. 
(1932) 1.L.R. 10 Rang. 133. 


A 
5. 
6. (1970) 2 M.L.J. 577. ` 
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a mandatory injunction directing the 
defendant to demolish the building put up 
by him the plaintiff (owner) is entitled to 
succeed Once he has established his title 
and the fact that Le has been in possession 
of the property within 12 years from the 
date of suit....In this view viz., that when 
the suit itself is for recovery of possession, 
the question of acquiescence or delay or. 
laches on the part of the plaintiff cannot 
arise.... Ina very early case, Rama Rao v. 
Raja Rao’, referred to in Premjet Jiran Bhate 
v. Haji Gassum Juma Ahmed’, this Court 
held that the equitable doctrine of laches 
and acquiescence does not apply to suits 
for which a period of lim'tation is provided 
by the Limitation Act. Therefore once. 
the suit jis within time the doctrine of 
laches oy acquiescence has no place to 
defeat the right of the plaintiff to obtain 
reliefin the suit”.In N.G. Subbayya v. Patian 
Abdulla Khan?. Justice Viswanatha Sastri 
says: ‘*To say the buildings erected, in 
such circumstances should not be directed 
to be removed and only damages could 
be awarded would, in my opinion, be in 
effect to sanction a condemnation of the 
plaintiffs property and an appropriation 
of itfor the defendant’s use.. .. To say that 
a small strip of building site could thus be 
appropriated bya trespasser would tke to 
admita rule of law which can be applied 
limitlessly?. It is needless to` refer to 
various other decisions as the decision of 
Justice Ismail is a comprehensive one. 


Section 51 of the Transfer of Property Act 
cannot be applied to the case of a 
‘trespasser? as has been repeatedly stated 
by our High Court and in this case, this 
appellant has been found vo be a trespasser 
by all the three Courts. 


It is neither just nor fair to say that a man 
will lose his right torecover possession of 
property before the time limited therefor by 
Limitation Act simply on the basis of a 
rule of evidence. 


This decision would tend to open the 
flood = gates of litigation and afford en- 
couragement for the parties to trespass 
upon another man’s property and put 
up a construction post-haste and smugly 





(1864) 2 Mad. H.G.R, 114. | 


7. 
8. (1896) I.L.R. 20 Bom. 28. 
9, (1956) 69 L.W. (Andh.) 52. 
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await the outcome as at best, he would be 
made to pay only damages. His lordship 
considers inaction for two years asamount- 
ing to acquiescence. In future cases, it 
may be further whittled down. Even if 
a party diligently takes action, the wrong- 


doer can complete the construction and ` 


contend that the construction was already 
there and plead acquiescence. ‘This is 
really a dangerous trend. This would 
amunt to setting the seal of approval for 
compulsory private acquisition and illegal 
annexation of property. Even under our 
Constitution, l 


THE COMPUTATION OF PERIOD OF 
LIMITATION IN THE TAMIL NADU 
DEBT RELIEF ACTS (xV OF 1976, XL 
OF 1978 AND XL OF 1979) 


By 


A. ` Ratnagely, B.A., B.L. Advocate, Krishnagiri. 


The provisions regarding computation cf 
the period of limitation as contemplated 
in the Tamil Nadu Debt Relief Acts, XV of 
1976, XL of 1978 and XL of 1979 for filing 
a'suit or an application for execution of 
money decree, require further elucidation. 


According to section 34 of the Act XL of 
1979, “ Whether, on or after the 15th day of 
January, 1976, but before the date of the 
publication of the Actin the Tamil Nadu 
Government Gazette, any suit for the re- 
covery of anyamount towards any liability 
arising out of the debt due from the debtor 
would have bzen instituted or any appli- 
cation for the execution ofa decree passed 
in any Such suit would have been made, 
but for the fact that the institution of the suit 
or th: making of the abplication was barred 
by the provisions of the Tamil Nadu “ebt 
Relief Act, 1978 (Tami Nadu Act XZ of 1978), 
in computing th: period of limitation or limit 
of time prescribed for such suit or appli- 
cation, the period commencing on and 
from the 15th of january, 1976 and ending 
with the publication of this Act in the 
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the much eroded property right can be 
curtailed only by a due process of State 
Law for public good. Here we find judicial 
recognition of compulsory private acquisi- 
tion of property by a private individual on 
the basis ofan act of trespass for his 
personal aggrandisement based Solely on 
a flimsy rule of evidence. 


For the foregoing. reasons, I respectfully 
submit that the law laid down by Varada- 
rajan, J., seems to require reconsideration. 


Tamil Nadu Government Gazette, shall be 
excluded’’. 


For example, a person advances a debt of 


- Rs. 5,000 (five thousand rupees) to the deb- 


tor (agriculturist) on] 6th January, 1976. The 
question arises whatis the date for compu- 
tation of the period of limitation for the 
said debt as perthe Act XV of 1976 or whe- 
ther the Act XLof 1978 will prevail over the 
Act XV of 1976 in respect cf the perriod of 
limitation. 


According to section 3 of the Tamil Nadu 
Indebted Agriculturists Act, XV of 1976, 
the creditor is entitledto file a suit for 
the recovery of the debt or an application 
for the execution of a decree for payment 
of money, only after the expiry of two 
years and six months from the date of 
commencement of the said Act i.¢., 
15th January,1976 to 15th July, 1978 inclu- 
sively. 


in view of the said Act, the period of 
limitation of the said debt commences 
on 16th July, 1978. But, the Act XL of 
1978 comes into fcree on 15th July, 1978 
providing permanent relief to the weaker 
section of society by terminating the 
moratorium imposed on recovery of the 
debts incurred prior to 14th July, 1978. 
The Act XL of 1$78 terminated the tempo- 
rary moratoriumimposed on recovery of 
the said debt as provided in the Act XV 
of 1976, even on 14th July, 1978, instead 
of on 15th July, 1978 being «he ending 


29 


period as provided in the Act XV of 1976. 
As per the Act XL of 1978, the creditor 
is entitled to recover only one kalf ofthe 
principal amount (five thousand) so advan- 
ced and oneehalj of the interest and the 
balance of the said debt is deemed to 
have been discharged. A p'incipal amount 
Rs. 509 (Rupees five hundred) similarly 
advanced is also deemed to be wholly 


discharged, provided the debtor is not 
assessed to income-tax, or agricultural 
_incoMe.tax, sales tax, or prOperty of 


house tax, during the relevant period as 
provided in the said Act XL of 1978. In 
view of the Act XL of 1978 the period of 
limitation for the aforesaid debt (five 
thousand) incurredon 16th January, 1976, 
commences on 14th July, 1978, itself, in- 
stead of on the ending period upto 15th 
July, 1978 inclusive as contemplated in 
the Act XV of 1976. Thoughthe Act XV of 
1976 isan independent Act, it is merged 
with the Act XL of1978 in respect of the 
period of limitation. 


stis equally difficult to get over’ the per~ 
plexity arising out of the computation of 


- ptiodof limitation on the debts as per the 
Act XL of 1979. For example, a person, 


advances a debt 9f Rs. 5,000 to “A?” and 
Rs. 50), to “B”, agriculturists, on 16th 
January, 1976 and he files a suit egainst 
the debtor (A) for the recovery of the said 
amount (5,000) on 17th July, 1981. Accord- 
ing to Section | (3) of the Act XL of 1979, 
the Provisions of the Act except sections 
32,33 and 34, come int force On 15th 
July, 1978, and the said sections come into 
force on the date of the publication ofthe 
Act in the Tamil Nadu Government 
Gazette, 7.2. 13th June,1979. According 


"to the section 33 (1) of the Act. XIL of 1979 


. the debts whether barred or 


ti 


“any liability incurred or arising under any 
debt due from a debtor, shall be deemed 
never to have been discharged under th. said 
Act, as if the said Act was not passed and 
evéry such debt shall be ‘scaled down 
tn actordarce with the provisions of this Act’. 
On aplain reading of the section alore, 
allthe debts under the Act XL, of 1978 are 
not deemed to have been discharged. All 
not under 
the Act XL‘of 1978, are not deemed to 
have been discharged and are l'akle to be 
scaled down as per the Act XL of 1979 
irrespective of the bar On the one-half of 
the principal amount and onevhalf of the 


3 


THE MADRAS LAW JOURNAL 


[1982 


interest as contempla ted in the Act XL of 
1978. This section 33 (1) of the Act XL of 
1979, seems to provide blanket immunity 
toallthe debts irrespective of the bar on 
the filing of the suit for the recovery of the 
said debt as contemplated in the Act XLof 
1978. The creditor is entitled to file a suit 
or anapPlication agairst the debtor for 
recevery of the said debt Rs. 50C0 with 
interest which was totally brrred uncer the 
Act XL of 1978. In view of this section, 
the debtor would be liable to pay the full 
amount Rs. 5,000 with interest to the 
creditor as if the said debt was not baired 
partially for the one-half of tbe princi- 
palamount and one-half of the interest 
as proyided in the Act XL of 1978. In a 
nutshell the period of limitation for . tke 
said debts Rs. 5,000 ard Rs. 500 would ` 
commence only on 13th June,1979 as per 
the section $3 (1) of the Act XLof 1979. 


The conflict arises between the section 33 
(1) and section 34 ofthe Act XL of 1979 on 
the computation of the period of limitation 
for the one-half of principal amount an done- 
half of the interest which was barred ur.der 
the Act XL of 1978. The question arises 
whether the period of limitatien for the 
said debt Rs. 5,000 commences on 14th 
July, 1978 or whether the period of all the 
debts (z.e,,500and Rs. 5,000) commence on 
13th June, 1979 as per the Act XLof 1979? 
This is a moot pojnt to be considered in 
accordance with section 34 of the Act 
XL of 1979. 1t is apparent that the creditor 
is entitled to recover tke full principé.] 
amount Rs. 5(0 (Rs. five hundred only) 
as per section 33 (1) of the Act XL of 
1979. But in view ofthe section 34 of the 
Act XL of 1979 limitation started rurning 


for the szid debt (Rs.5,000) even on 14th 
July, 1978 itself. - 
While tbe Act XL of 1978 was in force, 


the right to file a suit or an application 
for the execution of money decree against 
the debtor, was not barred totally. But 
the creditor was entitled to one-kal of 
the principal, amount and one-half of 
interest. Hence the bar was imposed on 
one-half of the principal amount and one- 
halfofinterest only until the publication of 
the Act XL of 1979, dated 13th June, 1979, 


As per the section 34 ofthe Act XL of 1979, 
the period of limitation for the said debt 
Rs.5,000) incurred on 16\h January, 1976, 
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has to be computed from 14th July, 1978 
to 13th June, 1979 also, though the section 
33 (L) of the said Act came into force Cn 
13th June,1979 for the full principal a mount. 
The Tamil Nadu Government repeals the 
whole Act XL of 1978, except section 29 of 
Act XL of 1979. According to the “saving 
clause” the debtor is entitled io the bene- 
fits of the right and'the privileges Of any 
other laws available to him, The Act XL of 
1979 is only additional to the Other laws 
without derogating from or abrogating any 
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law for the time being in force. So,in view 
of section 34 of Act XL of 1979, the period 
of limitation for the said debt, t.2., Rs. 5,000 
incurred on 16th January, 1976 suit for 
recovery whereof is to be filed cn 17th July, 
1981 commences even on I4th July, 1978 
and it has to be computed from 14th 
July, 1978 to 13th June, 1979 also. The 
period of limitaticn for the said debt z.e., 
Rs. 500 commences on 13th June, 1979 es 
per section 33 (1) of Act XL of 1979. 
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« A TRUE JUDGE ” 
By 


R. RAJAGOPALAN, B.A-, B.L. Subordinate Judge, 
Namakkal. 


J. B. Foreman in his 
Dictionary, first publication defines a 
‘Judge’, judgeship, ‘Judg(e}ment’ , thus 
Judge (juj) n. one who judges; an officer 
authorised by the Crown to hear and 
determine Civiland Criminal Cases, and 
toadminister justice; an arbitrator; pl. a 
book of the Old Testament; v.t. to decide ; 
to hear and try a casein a Court of law; 
to give a final opinion; to come toa 
conclusion— judgeship. n. the office ofa 
judge— judgment. n. the act of judging; a 
legal decision arrived at bya judge in a 
Court of law; discernment; a special 
infliction of suffering or death; an 
Opinicn 


New National 


Thus, it is seen thata ‘judge’ isa person 
who judges things, considers men and 
matters and arrives at a finding or 
conclusion. His finding or conclusion from 
a given set of facts May be correct or may 
not be correct. If his finding or conclusion 
isin accord with the proved facts,itisa 
correct finding cr a correct conclusion; if 
his finding is not in accord with proved 
facts itis an incorrect finding or conclusion. 
For example three plus three is equal to 
six. This is correct. But if the finding is 
otherwise it isan incorrect finding and it 
requires to be corrected either by himself 
if it fells within his limit or by an 
authority superior to himin office. If this 
finding, namely, that three plus three 
is not six but something else is rendered 
quite obstinately and wantonly then that 
fin ding is held to be ‘‘perverse’’. 


Mere failure to appreciate facts in proper 
perspective cannot fer se be perverse; it is 
only when thefacts are appreciated q uite 
obstinately the finding becomes ‘‘perverse’’. 


The definition of a ‘Judge’ as seen above 
does not say thata judge must be a person 
authorised to find out the truth from 
falsehood ina given set of facts. The man 
beinga rational animal is given the power 
of reasoning with which he is asked to 
arrive at? finding or a conclusion fiom a 
set of facts. The finding or conclusion 
deducible from a set of facts is called, the 
< judgment’. 
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It is wrong to assume that ‘by the ‘judg= 
ment’ being incorrect there hes necessarily 
occasioned a failure of justice; and likewise, 
by the judgment being correct there has not 
occasioned at all any failure of justice. 


Fajlure of justice or no failure of justice 
has no relevance at all with rendering of 
‘judgment’. Ashas been Seen earlier, the 
dictionary Meaning of the word ‘judgment 
is the act of judging; the legal decision 
arrived at ina Court of law, an opinion. 
So the legal decision arrived at by a judge 
froma set of facts may be wrorg, yet there 
could be no failure of justice and so also, 
the legal decision arrived atfroma set of 
facts may be correct, yet there could be 
failure of justice. 


The test to find out whether any “failure 
of justice’? has occasioned or not is the 
‘means’ adopted by the ‘judge’ to give 
such a decision or such an opinion. 


If the ‘means’ adopted is not tainted with 
illegality or immorality then notwithstand- 
ing the fact that the decision is against 
the facts proved it cannot be held that 
there isa ‘failure of justice’; and at the 
least it can be said that it is an incorrect 
conclusion or decision or finding. Take 
the converse case. If the means adopted by 
the ‘judge’ to give a decision is tainted 
with illegality or immorality then not- 
withstanding the fact that the decision 
rendered isinaccord with the proved facts, 
yet the decison can be said to be the result 
of ‘failure of justice’. Therefore, to say 
that there has occasioned a ‘failure of 
justice’ means that the decision arrived at 
is the outcome of illegal] ‘means’. Thus, 
the determining factor for failure or nc 
failure of justice is the ‘means’ adopted 
by the ‘judge’. If the means adopted is 
illegal the consequence is ‘failure of jus- 
tice’ despite the fact that the iesult is in 
accord with the proved facts. 


The ‘means’ need not necessarily be 
by taking illegal gratification alone; it 
may include ‘biased’ lookinto the matter 
and also ‘predetermined’ view. Therefore, 
one of the traits of s ‘judge’ is his ‘un 
biased’ look or approach into the matters 
in dispute. If a judge looks into the 
Matter with a ‘biased’ look but comes 
toa conclusion which is in accord with 
the proved facts even then his judgment 


I] 


cannot be said to be free from ‘failure 
of justice’. 


Such is the position of a ‘judge’ and 
his ‘judgement’, and that is why Le is 
put in a very prominent place in the 
temple of justice. He is respected by 
one and all not because he is a ‘judge’ 
but because he occupies the key position 
in the temple of justice. He 1s -con- 
sidered to be the incarnation of God. 
When such is. the nobility of his 
office is it justifiable for him on any 
account to depart from the righteous 
path of his ‘office? The answer to this 
must be a big ‘NO’. The ‘judge’should 
noton any account, depart from his righte= 
ousnessas a ‘judge’, come what may. He 
should not stoop to any level to seek 
material pursuits at any cost. He should 
be as good as a tiger even in case of 
hunger, poverty and untold miseries: 
Just as a tiger will, never eat grass even 
during terrific hunger he _ should not 
depart fromthe path ofa judge at any 
cost. 


The moment he succumbs to temptations 
he ceases to be a ‘Judge’; he becomes a 
selfish animal with all vices, The down- 
fall will set innot only in himself byt in 
the entire society he Moves about and in 
the country he lives on. When justice 
fails everything fails and the country 
will become doomed; it becomes a hell. 


A society with lawlessness will then prevail. 


Therefore, a ‘judge’? should be a ‘judge’ 
to the core, come what may. 


Fearlessness is one of the virtues of a 
‘judge’. If he becomes corrupt, if he 
yields to temptations, then he falls a 
prey to the vultures of unscrupulous 
elements and the will be the root cause for 
the downfall of the society. When once 
he departs from his path of righteousness 
then it 1s practically an impossibility of 
setting right the wand of righteousness. 


The grandeur of his office lies not in the 
pomp of his offce but in his upholding 
the dignity of the office. The ‘judge’ is 
held in high esteemin society. Why? Not 
because of his personality but because of 
his rendering ‘justice’. 


A‘judge’ must be dispensing justice with- 
out fear or favour, whether he is a friend 
or foe, whether he is a relation or stran- 
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ger, whether he isrich or poor. To a 
‘judge? none is unequal. He bases no 
discrimination on ground of caste, creed 
or colour. Thus, the success of his career 
as a ‘judge’ lies largely in his dispen- 
sing ‘justice’ fearlessly against whomso- 
ever he comes across. 


Just like ‘sugar’? reminds of “sweetness”’, 
sait of sourness; chilly of pungency, bit- 
tergourd of bitterness, ‘judgeship’ reminds 
us of the dispensation of ‘justice ’and that 
is howhe is placed on a high altar in 
society. This does not mean that other 
are held in low esteem. They too are 
respected but the ‘judge is on a better 
footing than the others. 


The primary ieason is that he is a per- 
son presumed to know everything on earth, 
whether Science or arithmetic, geology or 
geography, medicine or engineering, 
philosopy or psychology and so on. Even 
ifhe is ignorant of these branches of 
knowledge he is made to know to decide 
the matter in dispute and render a finda 
ing thereon. His sphere of activities is 
therefore net confined to one particular 
branch of law alone; instead, it covers 
a wide range of activities. Asfor example, 
a medical practitioner is confined to 
medical sphere alone, an Engineer to 
Engineering alone, and so on. But the 
‘judge’ is not sc. He has to decide whe- 
ther an incident is on account of the 
negligence of a particular person or per- 
sons or a Department; whether the death 
ofa person ig due to murder or suicide; 
whether the dismissal of a perfon is in 
accord with the rules and regulatiois of 
an institution, whether a divorce scught 
for by a husband or wife, as the case 
may be, could be granted or not and so 
on. Therefore, a ‘judge’ faces ever so 
many problems while dispensing ‘justice’. 


The Judge’s job is nota bed of roses. 
Instead, it is full of thorns and the judge 
will have to walk over the same quite 
carefully without injuring himself. The 
position of a judge is analogous to a ‘Cire 
cus man? doing ‘bar’ or walking on fire 
or on a thorny wire. Evena slight error 
of judgment by the ‘circus man’ will 
cause him damage and so also to a ‘judge’ 
if he departs from his path as a ‘judge’. 
Even a slight slur will cause a great 
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ear on the office of Sudgeship’; rather 
t will -mar.the dignity of his office. 
therefore, a ‘judge’? must always be watchs 
ful, alert and agile. He must be upto 
date) in men and matters; otherwise, 
he will become a laughing stock. The 
success of the office of ‘judgeship’ lies 
heavily on the alertness Of his mnd, his 
mental calibre; his quick perception of 
facts like a camphor, and above all, ke 
must be having a retentive memory. A 
Sound judgment comes of a sound mind 
and body. .To have a sourd mind and 
body, judges should be, put above 
want. Putting him under stresses and 
strains in his life and expecting from him 
a golden egg daily is empecting too 
much. 


For the sake of comforts, judges should 
not sacrifice their jobs. In fact, judge’s 
job is a sacrificing jOb; ®acrificing his own 
comforts, his own family and so or, a: ke 
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could even hardly find time to attend to 
his own personal affeirg. Despite 
odds, if a ‘judge’ makes a mark in his 
office he ig considered to be a ‘successful 
judge’. l 


Afteralla judge isalsoa human being 
suscepti ble to earthly pleasures. Without 
‘acrificing his office jf he enjoys life, 
really he will be considered to be a ‘judge’ 
worthy of repute; instead, if he cares 
more about his earthly pleasures 
departs from the path of his office, he 
ceases to be a ‘judge’ and none will care 
for or respect him. 


So be an honest judge, a true judge, true 
to his office, true to his conscience, true 
to his country and true to humanity and 
all creatures of God at large. He alone 
will be the true and real ‘judge’, others 
are all make-believe ‘ones’. 


ee, ee 
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RIGHT TO ‘COUNSEL VIS-A-VIS THE 
POOR UNDER THE AMERICAN AND 
INDIAN CONSTITUTIONS 

By: 

D. ViJAYANARAYANA REDDY, B.A., LL.M., 
Lecturer, - P.G. Department ` of Law, Sri 
Venkıt:swIra University, Tirupati. 


“Laws grind the poor, and the rich men 
rule the law” ` , z 
| — Oliver Goldsmith 


General: 

Human Rights are broadly divided into 
two .kinds—(Civil and Political rights and 
Social.and Economic rights. There is an 
intricate “relationship bétween the two 
kinds of rights. The basic assumption in 
every legal systemis that the citizen knows 
the law.of the land. In an increasingly 
complex society, citizens also need to have 
access to the law in order to secure their 
rights and defend jn case of encroachment 
or abridgment of their rights. 


Litigation., legal assistance and advice are 
expensive: services throughout India when 
compared to the general standard ‘of living 
in the country. Several persons are urable 
to press their just and reasonable claims 
in Courts of law due to’ poverty. Due to 
the same reason a ‘poor man accused of an 
offence is:unable to defend himself at all. 
It is the duty of a welfare Statė to see that 
no one: Should be financially unable to 
pursue a just and reasonable claim or ‘to 
-defend when his life and liberty is endan 
gered: st Et, ot . i 
The concept of ‘fair trial’ demands certain 
safeguards. One. of the most important 
rights,of one accused of crime is the right 
to be ‘represented by a counsel. Public 
attention has, of late, focussed on the in» 
equalities of criminal process vise-epjs the 
poor, What Sutherland, J., of the Supreme 
Court of U.S.A. wrote in Powell v. Alabama! 
in 1932 is worth recalling in Indian condi. 
tions.at presént.. . TE on 


“The ‘right to be heard would be,--in 
many; cases; of little avail if it did not 


=e. 


1. (1932) 287 U.S. 45. ` E 
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comprehend the right to be heard by 
counsel, Even the intelligent and edus 
cated layman has small and sometimes 
no skillin the science of law.- If charged 
with crime, he is incapable, generally, 
of determining for himself whether tke 
indictmentis good or bad. He is unfamiliar 
with the rules of evidence. Left withe 
out the aid of counsel he may be put on 
trial with a proper charge and be cone 
victed upon incompetent evidence or 
evidence irrelevant to the issue or others 
wise inadmissible. He lacks both the 
skilland knowledge adequately to perform 
his defence, even though he may have a 
perfect one—he faces the danger of convice 
tion because he does not know how to 
esta blish his innocence’’, 


To appreciate the statement it is necessary 
_to know the position of the right to counsel 
under the American and Indian Constitu. 
tions and also its rhetoric in’ Declarations 
and International Conventions. 


| n 
Position in U.S.A. : 
The ‘Bill of Rights,2 contains certain cons 


cepts inherited -from common. law. The 
concept of ‘fair trial’ demands certain safe- 


guards which may not fall below certain 


Minimum even if it be that vague minimum 
of ‘due process’3, But the Bill of Rights 
cannot be a panacea. It provides one 
possible approach to the solution of. diffi- 
cult and fundamental problems, - 


The origin of the VI Amendment lies in 
the fact that even the educated layman 
is ata tremendous disadvantage in defends 
ing himself against criminal] charges beca use 
of the complexities of criminal law and 
procedure .4 


Vi: Amendment: 


‘In all criminal prosecutions, the accused 
shall enjoy the right to have the 
assister.ce of counsel for his defence.°’ 


Robert Cushman says that ‘the right of a 
person being tried for a crime to be repre= 


eoge 


_————— a eer mated 


se ‘The first ten Amendments were adopted in 
IK; ; 

3. Abraham Henry, J. 
(1977), P. 131. w ; 

4. Rich Vernon: Law and’ Administration of 
Justice (1975), P. 19. 


: , Freedom and the Court 
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sented by counsel trained in law has been 
recognised in this country since earliest 
times®, The original meaning of the right 
to counsel extended only to permission for 
the accused toemploy and bring into trial 
a` lawyer of his choosing. No general 
provision was made for the indigent defen. 
dant who might want and even. badly need 
counsel, but who was too poor to employ 
a lawyer. Thus the VI Amendment pro- 
vision for ‘assistance of counsel for his 
defence’ in ‘all cciminal prosecutions’ was 
permissive only, It imposes no duty on 
the. government to provide free counsel. 
The . Federal Crimes Act, 1790, however, 
provided that counsel must be appointed 
in all-capital cases at the request of the 
defendant.¢ There’ was no such obligation 
in other types of cases, 


‘The path-breaking modern case is Johnson 
"v. Xerhat.? Johnson was’ convicted on a 
‘charge of passing’ ‘counterféit ‘notes in a 
federal Court. At trial, the’ Judge neither 
advised him of his right to counsel nor 
offered a Court appointed attorney. He 
filed a petition for habeas“ corpus, alleging 
that his trial without counsel violated the 
VI Amendinent., The’ Supreme Court held 
that the VI Amendment right to counsel 
extends to the appointment. of counsel 
for indigent deferidants in fedéral criminal] 
‘proceedings unless the accused waives the 
right. 7 a : 


In Powell. v. Alabama’, the Court for the first 
time considered the question whether an 
accused in the state «criminal proceedings 
may assert'a right tò counsel under the 
“due process’ clause cf the XIV Amendment.9 
This case involved seven Negro boys charged 
‘with the’ crime of rape committed on two 
white girls,’ Each of the’ defendants kad 
been found guilty and sentenced'to death. 
The Supreme Court on a review. of the case 
held that failure to accord the benefit of 
counsel for- the defendants in an effective 
"wa y opera téd to-deny thémthe ‘due process 
“35. Cushman, Robert, F.: Cases in Civil Liberties 

(1968), P. 275, 


6. Abernathy, G'lenn: Civil Liberties under the 
gy a (1977), P. 189; also Cushman supra, 


7. (1938) 304 U.S. 458. 
8. (1932) 287 U.S. 45. 
9. Adopted in 1868. 
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of law’: The Court said -that the ‘due 
process’ clause assures to every defeydant 
the right to be represented bya counsel and 
also imposes on the State the duty at least 
in the circumstances of the case to make 
an effective appointment for defendants 
who are ‘without the means of Employing a 
counse],10 a 


Powell v. Alabamall was given a restricted 
application ‘in the cases that followed. ‘In 
Betts v. Brady\2, the Court held thata State 
did not deny. due process of law to an ine 
digent defendant indicted for robbery who 
had requested that counsel be appointed 
for him, He was advised by the trial Court 
that it would appoint the counsel for ins 
digent defendants only in prosecutions ‘for 
murder and rape. ‘The Court upon’a 
review of the case said that. the State was 
undera duty under the due process clause 
of the XIV Amendment to appoint a 
counsel for an indigent only when the 
circumstances indicate that this would be 
necessary to assure a’ fair’ trial for him,’ 

Since 1942, when Betts v. Brady!2 was: decided 


by a divided court, the problem ofa defen- 
dant’s fedéra] constitutional] right to counsel 


ina State Courthas been a continuing source 


of controversy and litigation in both State 
and Federal Courts. This'uncertainty was 
settled in: Gideon’s case.13 - 


In Gideon v. Wainwright)3, thé petitioner 
was charged for a misdemeanour. He 
asked the Court to’appoint a. counsel for 
him, The Florida Court rejected his claim 
on the ground that the right to appoint a 
counsel applies to capital cases only. 
Gideon conducted his des 
fence and the jury returned a verdict 
of guilty. Upon a review of the case, the 
Supreme Court overruled Betis v. Brady'2 
and held that. representation ‘by counsel 
18 a constitutional necessity in all criminal trials. 


s ` s a E 

10. Kauper:. Cases in American Constitutional 
Law (1972), P. 894. 2 K 
11. (1932) 287 U.S. 45. , 
12, (1942) 316 U.S. 455: Similarly in Bute. v. 
Illinois, (1948) 333 U.S. 640 where Bute was con- 
victed for taking: ‘indecent liberties with. childrév’, 


„the Court. found. no fundamental unfairness-in the 


tria] and nothing unusual in the status of the defen- 
dant which would haye demandéd cotnsel. 
13. (1963) 372 U.S. 335, `> E 


t 


J] . 


Extent of the right: ` 


The right to counsel exists at every stage 
of the trial; from arraignment upto the 
sentence; the right subsists at every stage of 
the trial whether the accused requests for 
counsel or not. A denial of this right 
even in the prestrial proceedings violates 
due process if thé accused is so prejudiced 
that his~subsequent trial is infected with 
an absence of ‘that fundamental fairness 
which is essential to the very concept of 
justice’l4,° The constitutional guarantee 
includes not only the right to have a fair 
opportunity to secure a counsel of his own 
choice but also the right to consult him 
privatelyl®. > 

Another aspect of the right to counsel to 
be considered is the minimal offence to 
which it applies. Since the VI Amend- 
ment extends the right ‘to all crimira] 
prosecutions’ it is arguablyaright enforce« 
able even in cases involving pettyoffences! $. 
In Argensinger.v. Hamlin,|17 the Court extended 
the right to counsel to all cases, felony or 
misdemeanour, in which there is any possi- 
bility of jail sentenée. 


In Miranda v. Arizona\8, the question was the 
extent to which a suspect was entitled to 
have’ the. advice and assistance of counsel 
during police quéstioning. At this stage, 
the right to-counsel'is inextricably tied up 
with the problem of selfincrimination 
because the presence of a lawyer is the most 
efficacious safeguard against self-incrimi- 
nation. ~The Court held that ‘‘the need 
for counsel to protect the V Amendment 
privilege comprehends not merely the right 
to consult with counsel prior to questioning 
but also to have counsel present during 
any questioning, if the defendantso desires”. 


The American Bar Association has upheld 
the funda mental premise that counsel should 
he provided in . criminal proceedings for 
offences punisha ble-by.loss of liberty, except 
those types of offences far which such punish- 
ment-is not likely to- be imposed. Clearly 
the truth of. Justice Sutherland’s statement 
as to the indispensability of counsel to a 








14. Ecobendo v. Ilinois, (1964) 378 U.S. 478: 
also Hamilton v. Alabama, (1961) 368 U.S. 52; 
White v. Maryland, (1963) 373 U.S. 59, 

15. Ibid, P. 478. ; 
16. Rich, Vernon: Law and the Administration of 
Justice (1975), P. 23.. 

17. (1972) 407 U.S. 25. 

18, (1966) 384 U.S, 436, 
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fair trial is not contingent upon the length 
of time one’s liberty is to be taken a way.19 


In America, strengthened by the Powell, 
Gideon and Hamlin cases, counsel for the 
accused in the more serious class of cases 
which threaten a person witt imprison- 
ment is regarded as an essentia] component 
of the administration of crimiral justice 
andas part of procedural fair play.. This 
is so withcut regard to the VI Amendment 
because lawyer participation is ordirarily 
an assurance that deprivation of liberty 
will not be in violation of procedure este» 
blished by law. 


Thus, judicial pronouncements have quali- 
tatively transformed the constitutiora ] pro- 
visions of equal protection and fair trial 
across the Atlantic.20 


MI 
Position in India: 


The Constitution of India preaches ‘equa. 
lity’ and visualisesa society in which equal 
justice is made available to all the members 
irrespective of thir economic background. 
Article 14 enjoins the State to provide 
equality before law and equal protection 
ofthelaws, According to Jennings, equality 
before the law means that among equals 
the law should be equal and should be 
equally administered, that like should be 
treated alike21.In our adversary system of 
litigation and adjudication the parties cannot 
be on an equal footing in a Court of law 
unless they have the capacity to pay the 
fee and to engage a competent lawyer of 
their choice. For this reason, the Consti. 
tution of India in Article 22 (1) directs 
that when a person is arrested for an 
offence he shall not be denied the right to 
consult and be defended by a legal practi- 
tioner of his choice. 


A large majority of Indians are very poor 
and illiterate, living below subsistence level. 
In spite of all keenness to protect their life 
and personal liberty, they, when inculpa ted 
in a criminal case, feel themselves helpless 
in the matter of engaging a lawyer for their 
defence, for want of funds. On account of 
illiteracy and indigence, they cennot plead 





a Saligman: Poverty as a public issue (1965), 
192 


20. Krishna Iyer, V; R.: Social Mission of Law 
(1976), P. 106. 
21. Jennings Ivor: Law and the Constitution, 3rd 


Fd., P, 49.1 
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for. - themselves -before’ the Court. The 
question: whether: such persons can claim 
from the State. a right to free legal aid has 
been in debate before the Court from time 
to time.22 - ae eae 


Conseroative criminal jurisprudence: es 
Our ‘Supreme Court -had the occasion to 
deal with: the ‘right to counsel of an accused 
in Janardhan Reddy V. State: of Hyderabad.?3 It 
was held that the. American'rule enunciated 
in Powell v. Alahama24 which is founded on 
the doctrine of due process clause does 
not extend to India and that in India there 
is no absolute right ta be supplied with a 
lawyer by the State. Section 340 (1) of tke 
Criminal Procedure Code, 1898, provides 
that an accused has theright to -be defended 
at the trial by a lawyer.25 The Court said 
“the right conferred by section 340 (1), Cri- 
minal Procedure Cede, does not. extend to 
a rightin an accused person to be, provided 
with a lawyer by the. State or by the police 
or by the Magistrate.23 This is a privilege 
given to himand it is his duty to ask for a 
lawyer if he wants to engage cne for himself 
or get his relatives to engage on e for himself, 
The only duty cast cn the Magistrate is to 
afford him the necessary, opportunity.! The 
Rajasthan High Court, on the other hand, 
took a` different. stand. In Moti Bai v. 
State of Rajasthan2, the Court held that the 
wide ambit of the right.to counsel written 
into the ‘Constitution, is apparent from 
Article 22 (1) which obligates intimation 
of the grounds of arrest to. every arrested 
person and allows. him right. to. counsel. for 


advice and defence. 
ne: Vetoes ` 4 i, | 


7 
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. 22: Kripal Singh Chhabra: Legal Aid'in Crimi- 
nal Proceedings,’ Vol.. 22, JILI, 1980, P. 371. 


23. 1951 S.C.J. 320: 1951 S.C.R. 344: 64 L.W. 
406: A:I.R. -18r S;C. 217. 


24, -(1932) 257 `U.S. 45. oe 
25. . Section‘ 340 ( 1)), Criminal Procedure Code, says 
.“any person accused of an offence before a criminal. 
Court or’ against whom ‘proceedings are instituted 
under this Code in such a Court may by right be 

defended by’ a pleader’’. z E ae 
See T: 


r 


1. ‘ara Singh v, State, 1951 S.C.J, 518: 
(1951) 2 M.L.J. 291: 64 
S.C. 441... 


E.W. 996: A.I.R. 1951 


ra | a Te 


~ - he 


2, A.I.R. 1954 Rai. 241, co le 
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The Law Commission of India in its 14th 
Report recommended that free legal assis- 
tance be provided to undefended accused 
without sufficient means, tried before the 
Court of sessions. In its 48th Report, the 
Law Commission . suggested making of 
provision of free legal assistence by ihe 
State for all accused whoare undefended 
bya lawyer,for wantofmeans. However, 
cnly the former recommendation has been 
adopted in the Criminal Procedure Code, 
1973, Section , 3u4 of the Code provides 
that where, in a trial -before the Court of 
sessions, the accusedis not represented by a 
pleader, and whkere-it appears to the Court 
that the accused has no sufficient meens 
to engage a lawyer, the Court skal] assign 
a lawyer for his defence at the expense of 
the State. Article 22 (1) of the Constjiu- 
tion, on the other hand, guarantees to tke 
accused his fundamentalright to be defended 
by a ‘legal practitioner of his own choice’. 
The statutory provision cannot override 
the constitution] guarantee under Article 
22 (1). In- fact, they are analogous.3 


Undertrial prisoners case £ 


The Supreme: Court of Irdia attempted a 
break-through to. the traditional] ccnserva- 
tive interpretation in the case of Hussianara 
Khatoon v. State of Bihar.4 > A large number 
of men, women. and children’ were behind 
the bars for years awaiting trialin Courts of 
law. The offence with which some of them 
-were charged were trivial, which, if proved 
would not even warrant punishment for 
more than a’few months, perhaps a year 
or two. Yet these “‘unfortunate forgotten 
specimens .of humanity were kept: in jail, 

eprived oftheir freedon, for periods ranging 
from three to ten years without even as 
much as their trial having commenced.,?’ 
The Court obseved that “‘itisa crying sha me 
on' the judicial system which. permits 
incarceration of men and . women for such 
long periods of:time without tria]’*5, There 
can, therefore, be no doubt that speedy 
trial,and by speedy trialis meant reasora ble 
and expeditious trial, is an integra] and 
essential part of the fundamenta] right to 
life and liberty.enshrined in Article 21. 


D. Basu: Criminal Procedure Code, 197 3 


3. D. 
(1979), P. 672.. 
4. (1980) 1 een (1980) S.C.C, (Cri.) 





23: A.I.R. 1979 S.C 
5. Ibid, P. 1361, 
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Dynamic interpretation of Article 21: 


It is now well settléd, asa result of the 
decision in Maneka Gandhi v. Union of 
India’ t'at when Article 21 provides that no 
person skall be deprived of his life or liberty 
except'in accordance with the procedure 
established by law, it is not enough ‘that 
there should be some. sémblance of proce« 
dure provided by law, but the procedure 
under which a person may be deprived of 
his life or liberty should be ‘reasonable, 
fair and just’. It is an essential ingredient 
of reasonable, fair and just procedure to a 
prisoner who is to seek his liberation through 
the Courts process that he should have legal 
services available’ to him’. 


In M.H. Hoskot v. State of Maharashtra® the 
Court observed: ‘“‘Judicial justice with 
procedural intricacies, legal submissions 
and critical enamination of evidence, leans 
upon profession] expertise and a failure to 
A justice under the law is on the cards 
where such supportive skill is absent for 
one side. Our judicature, ‘moulded by 
Anglc-American modèls ard our judicia] 
process, engineered by kindred legal techno» 
logy, compel the collaboration of lawyer 
power for steering the wheels of equal justice 
under the law”, Free legal services to the 
poor and needy is an essential element of 
any ‘reasonable, fair and just’ procedure®, 


Procedural safeguards aré the indispensa- 
ble essence of liberty. In fact, the history 
of procedural safeguards and the right to 
a hearing has a human right wing. In 
India, because of poverty and illiteracy, 
the people are unable to , protect and defend 
their rights1®, ` ) 


Bhaga lpur Blindings case: 


In Khatri v. State of Bikarl1, the Supreme 
Court of India reiterated that the State is 





6. (1978) 1 S.C.C, 248: (1978) 2 S.C.R. 62i: 
(1978) 2 S.C.J. 312: A.I.R. 1978 S.C. 597. 

7. (1980) 1 S.C.C. 98: (1980);S.C.C. (Cri.} 40: 
A.I.R, 1979 S.C, 1369 at P. 1373. 

8. (1978) 3 S.C.C. 544: (1978) S.C.C. (Crl.) 
468: A.I.R. 1978 S.C. 1548. 

9. Ibid P. 1554: also K. L. Bhatia: Legal Aid 
Clinic (1975). 

10. Ibid P. 1553. E S 
1r.. 1981 Crl.L.J. 470: (1981) 1 S.C.C. $535: 
A.I.R, 1981 S.C. 928, 930, 931, ....'. 
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under a constitutional mandate to provide 
a lawyer to an accused person if the circum- 
stances of the case and the needs of justice 
so require, provided of course, tle accused 
persen does not object to the provision of 
such a lawyer. . 


A Gonstitytional Mandate: 


The right to free legal services is clearly 
an essential ingredient of reasorable, fair 
and just procedure fora person accused of 
offence and it is implicit in the guarentee 
of Article 21. The State Government 
cannot avoid its constitutional obligation 
to providefree legal service to a pooraccused 
by pleading financial or administrative 
inability. The State is under a constitua 
tional mandate to provide free legal aid to 
an accused person who is unable to secure 
legal services on account of indigence and 
whatever is necessary for this purpose has 
to be done by the State. 


Moreover, the constitutional obligation to 
provide legal services. to an indigent accused 
does notarise only when the tria] commences 
but also attaches when the accused for the 
first time is produced before a Magistrate. 
That is the stage at which an accused person 
needs competent legal advice and repre 
sentation and no procedure can be said to- 
be ‘reasorable, fair and just’? which denies 
legal advice and representation to him at 
this sta ge12. 


The widespread insistence on free legal 
assistance where liberty is in jecpardy, is 
obvious from the! Universal Declaration of 
Human Rights of 1948. Article 8 pro- 
vides that every one has the right to an 
effective remedy by the competent national 
tribunals for acts violating the fundamental 
rights guaranteed by the Constitution or 
Law. 


Similarly the European Convention on 
Human Rights, 1950 has provision to the 
same effect. Article 6 (3) (¢) says: ‘Every 
one charged with a criminal offence has the 
right to defend himself in person or through 
legal assistance of his own ckoosirg or, if 





12. Op. Cit, P. 931, 


32 THE MADRAS 


he hag not sufficient means to pay for legal 
assistance, to be given it free when the ins 
terests of justice so require’. l 


Article 14 (d) of the Interna tior.al Coverznt 
on Civil and Political Rights, 1966, guaran = 
teed to every one....the right to defend 
himself in person or through legal assis- 
tance of his own choosing; to be informed, 
if he does not have legal assistance of this 
right; and to have legal assistence assigred 
to,him, in any case where the interesis of 
justice so .require, all without paymer.t 
by himin any such-case ifhe doesnot have 
sufficient means to pay it. 


A ad V ` i f 
Legal aid, to the poor: 


The idea of legalaid to the poor lays down 
simply ‘that no man shall be denied his 
right at law for lack of ‘means; otherwise 
‘the poor litigants often forego a good claim 
due to nonsavailabjlity of legal service at 
moderate cost.’13-" The twin objectives of 
legal aid apparently are: (1) to promote 
the knowledge of. law among the indigent, 
and (2) to provide them equal access to the 
Courts14, ` ee ae 


The adversary system of justice which we 
have inherited from the British cen by its 
very nature produce desired results orly 
if parties are ‘egual’, frials are ‘fair’ and 
judges are ‘independent’. The Constitu- 
tion and laws of our country have provided 
for -an ‘independent judiciary’ a ‘fair 
trial’ and certain ‘procedural safeguards’ 
for an accused person. `: But in spite. of all 
these welleintentioned laws in the Statute 
books, in actual operation; the State has 
immense advantages in criminal prosecu- 
tions particularly.: when: the defendant is 
poor, ignorant and illiterate. In fact, the 
fairness ofa criminal justice system is deters 
mined not so much by the imperative pros 
visions in favour of accused in the Constitus 
tion, in the Criminal ‘Procedure Code or in 
the Evidence Act, but by the quality and 
methods of personne! in the -police and 
prosecuting departments as wellas the come 


me ee 


13. K. L. Bhatia: Legal Aid Clinic (1975). 
14. Nawaz: Prospects of Legal Aid, Vol. 66, 
A.I.R, 1979 Jans, P, 57,. _ aa 
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petence of the lawyers the accused persons 
can Manage to employ!5, l 


Legal aid is one form of social justice in 
action, the fulfilment of the promise in the 
preamble of our . Constitution. Legal aid 
to the poor constitutes society’s attempt to 
mitigate or Minimize the unequal or dis- 
criminatory operation of the legal system 
in favour of the rich andagainst the weaker 
sections of the community. Itis‘a positive 
state of obligation under the. Constitution 
of India which guarantees to.every citizen 
“equality before the law” and. ‘‘equal pro» 


tection of the laws’?.. Justice .. Krishna: 


Iyer cautions that if the lower bracket 
feels insecure in Court this insécurity wea ker:s 
the polity!®, In the same vein Dr. Menon 
points out that ‘the survival: of democracy, 
rule of law and peaceful social .change is 
dependent heavily on the speedand sincerity 
with which the institution of legal aid is 
used to reach the benefits of law tó the poor 
and to Kumanise the entire legal .precess 
on socially purposeful lines’. ! 
The legal process, without legal aid to the 
poor may be, in ‘the language of Chief Jus- 
tice Taney a guarantee of ararcky and not 
of order. Without ` légal aid, petitions. of 
appeal, applications for” commutaticn or 
parole, bail motions and claims for adminis~ 


trative benefits would. be wellenigh im. 


possible. There is a case for systema tised 
and extensive assistance: through legal aid 
lawyers to the poor people. Many high 
level committees: and.commissions have em- 
phasised the free legal service deside ratumas 
integral to processual fair play for prisoners. 
The philosophy of ‘legal aid as an inaliena« 
ble element of fair procedure is evident 
from Justice Brennan’s wellekn¢wn words: 


“Nothing rankles more in the Fuman 
heart than the brooding sense of injustice. 
Illness we can put up with. But injusticé 
makes us want to pullthingsdown. When 
only the rich can enjoy the law, as a 
doubtful luxury; and the poor, who need 
it most, cannot have it because its expense 
plits it beyond their reach, the threat to 


t 


15. Dr. N. R. Madhava Menon: “Legal Aid” in 
Criminal Proceedings” Social Defence, Vol, XIJ 
No. 50, Oct., 77. ae ae aa 
16. V. R. Krishna Iyer: Social Mission of Law 
(1976), P, 107.; gp NT 4 cies 
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-- the continued existence of free democracy 
is not imaginary, but .very real, because 
democracy’s very life deper.ds upor. ma kir.¢ 
the machinery of justice so effective that 
‘every citizen shall believe in and benefit 
by its impartiality and fairness!7.’’ 


In India, the need for legal aid wasno doubt 
envisaged by the Law Commission, as early 
as 1958, when in its 14th Report it stated 
that: 


‘ e.. equality is the basis for al] moden 
Systems of jurisprudence and adminis- 
tration of justice....... In so far as a 
person is unable to obtain access or for 
defending himself against a criminal 
charge, justice becomes unequaland laws 
which are meant for his protection have no 
meaning and to that extent fail in their 
purpose. Unless some provisior, is made 
for assisting the poor man for the payment 
of Court fees and lawyer’s fee and othe? 
incidental costs of litigation, he is denied 
equality in the opportunity to seek 
justicel 8°?, 


The Constitution (Forty-second) Amendment 
- Actin 1976realising the necessity of legalaid 
introduced Article 39-A19, This Article lays 
before the State the ideal of providir g free 
legalaid to citizens suffering from economic 
or other disabilities. Jt contemplates that 
there should be equal access to law for the 
rich and the poor alike. But this constitu. 
tional directive is yet to be translated into 
positive legal duty of the State through 
parliamentary legislation. Some States, 
like Karnataka, Kerala, Gujarat, Tamil 


Se repent eneeeneeieeeee 


17. (1980) 1 S.C.C. 98: (1980) S.C.C. (Cri.) 40: 
A.I.R. 1979 S.C. 136, at P. 1376. 
18, 


14th Report, Vol. I, P. 587 et. seq, 


19, Article 39-A: Equal Justice and Free legal 
aid.—The State shall secure that the operation of 
the legal system promotes justice, on the basis of 
equal opportunity, and shall in particular, provide 
free legal aid, by suitable legislation or schemes as 
in any other way, to ensure that opportunities for 
Securing justice are not denied to any citizen by 
reason of economic or other disablities!, ' 
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Nadu and Andhra Pradest. leve ixitiz.ted 
State-wide legal aid programmes. 


The State may not, however, be able to 
spare sufficient funds to meet the need in 
all cases in view of the demands of develop- 
mental activities. The Supreme Court 
observed that the Statemay have its financia] 
constraints and its priorities in expenditure, 
but the law doesnot permitany government 
citizens of constitutiora] 
rights on the plea of poverty2°, 


One of the solutions may be to be selective 
and refuse assistance to such type of offen. 
ders who do not deserve free legal aid in 
view of their past conduct or in view of the 
nature of the present offence. Habitual 
offenders — opiates, drunkards, gamblers, 
smugglers, economic offenders, offenders 
under the Arms Act or those violatirg social 
legislations libe antiedowry Acts, untoucha - 
bility laws — may be excluded from the 
purview of the legal aid schemes2!, 


VI 
Access t0 Law : 


A basic assumption of our legal system is 
that the citizen knows the laws. In an 
increasingly complex society, citizens should 
have knowledge of law. Itis common know. 
ledge that about 70 percent of the popula- 
tion of the rural areas are illiterates and 
even more than that percentage of people 
are not aware of the rights conferred upon 
them by law. There is so much of Jackof 
awareness that it has always been recogised 
as one ofthe principalitemsofthe programme 
of the legal aid movement in this country 
to promote legal literacy22. 


S S 


20. (1980¥1 S.C.C. 98: (1980) S.C.C. (Crt.) 40: 
A.I.R. 1979 S.C. 1369 at P. 1376. 


21. 1981 Crl.L.J. 470: (1981) 1 S.C.C. 635: 
A.I.R. 1981 S.C. 928 at P. 932 also Kripal Singh 
Chhabra “Legal Aid in Criminal Proceedings”, 
Vol. 22, JILT, 1980, P. 374. 

22. (1981) 1 S.C.C. 635: (1981) Crl.L.J. 470: 
A.I.R, 1981 S.C. 928 at P. 931. 
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There are varjous dévices by. which access 
to law is made possible : These are (1) im- 
proving the existing legal materials; (2) 
providing courses on law for non-lawyers ; 
(3)ensuring an adequa te information delivery 
system; and (4) producing a new source of 
law for non-elawyers2s. 


Law -for Laymen: 


Jus tice Krishna Iyer sa ys that.simple pamph. 











: t Ki SE : ! Eohi ` R 
23, Friedland:. Access :to' law (1978).0! + <J 
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pietures,radio and-TV publicity, explaining 
criminal statutes affecting the common 
people are sine gua non for legal-aid24, ` 

Another possible solution to the problem of 
access to Jaw is the expansion of the exiStir g 
legal aid plans to include legal aid clinics 
to which lega] questions and problems o of all 


-kindi could be' directed: | DE 
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RETIREMENT OF JUDGES DURING 
1981-82 SEIER oan 


It seldom happens that four Judges retire in 
quick succession in the course of a year. 
It happened during 1974-75. It has happened 
again now. Chief Justice Ismail retired in 
July, 1981. That was, however, a premature 
retirement, a result of unusual combination of 
circumstances, depriving the High Court of 
the services of a very outstanding Judge in 
recent years and showing that the man was 
greater than the post. Within a few months 
thereafter Justice Suryamurti retired and to- 
wards the close of 1981, Justice Venugopal 
and then Justice Sethuraman have also retired. 
As to what is expected of a Judge, Sir 
Winston Churchill once observed: “A form 
of life and conduct far more severe and res- 
tricted than that of ordinary people is required 
from Judges. They are at once privileged and 
restricted. They have to present a continuous 
aspect of dignity and conduct”. Apart from 
talent, proper temperament and a perennial 
interest in the intricacies of law, other quali- 
ties indispensable to a Judge are great judicial 
patience, detached outlook and a sense of fair- 
ness and justice. The Sukra-Nitisara empha- 
sises: “The Judges appointed by the King 
. should be well-versed in procedure, wise, of 
good character and temperament, soft in speech, 
impartial to friend or foe, truthful, learned in 
law, active (not lazy) and free from anger, 
greed or desire’. These are the standards. 
set. The acid test on the more practical plane 


is; how did the Bar react to the departure of: 
the Judge, whether it genuinely felt sad or! 


remained indifferent or heave a sign of relief? 
As a Judge, Justice Suryamurti was regarded 
as not being oppressed too much by rules and 
technicalities in the matter.of rendering justice. 
His experience as a member of the subordi- 
nate judiciary for well nigh twenty-five years 
had made him familiar with all types of work, 
civil and criminal, trial as well as ap- 
pelate. He had a keen knowledge of the 
psychology of the litigant public. He was 
deeply interested in literature both English 
and Tamil and was an avid reader. His 
judgments ran in easy fluent style. 


Justice Venugopal’s tenure as a Judge of the 

High Court was relatively short having been 

appointed on 25th January, 1979. He went 

to the Income-tax Appellate Tribunal as a 
—6 
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Judicial Member in 1968 and served in that 
capacity till he became a Judge of the High 
Court. He had participated in a number of 
Seminars and Conferences on tax Jaws. As 
a Judge, he was noted for fair and patient 
hearing, pleasant manners towards seniors as 
well as juniors. He was fully alive to the 
practical difficulties experienced the Bar, and 
put at case every one who appeared before him. 
These qualities made every practitioner feel at 
home in his Court. He could easily grasp 
the facts as well the legal questions involved 
in a case and his knowledge of law never left 
him in puzzlement. He won the goodwill of 
the Bar and his judgments have been regarded 
generally as satisfying. 


Justice Sethuraman was from the beginning, 
a fairly popular Judge. He had been an 
advocate practising at the Madras Bar for 
about seventeen years, his speciality being 
taxation law. In 1960, he accepted appoint- 
ment as a Member of the Income-tax Appel- 
Jate Tribunal becoming Vice-President in 1972. 
He held that office till his elevation to the 
High Court as a Judge in February, 1974. 
Though dealing with Income-tax matters he 
had, all the time been keeping himself abreast 
in other fields of law as well. Imbued with 
a deep sense of justice he constantly strove to 
get at all the facets and details of a case com- 
ing up before him for decision. Endowed 
with a fairly penetrative mind he could set 
things is the proper perspective and get at the 
core of the problem. He never felt bored 
with his work and was hard-working. He 
was always clear as to what he wrote. His 
judgments reflect his clarity of thought and 
expression however complex and complicated 
the question may be and to whatever branch 
of law the question appertained. His dealing 
with the constitutional issues involved in the 
Writ Cases challenging the validity of the Com- 
missions of Inquiry appointed by the State and 
Central Governments respectively in connec- 
tion with what is familiarly known as “Spirit 
scandal”, under the Commissions of Inquiry 
Act, reveals a high sense of detachment and 
careful evaluation avoiding pitfalls and 
morasses. 


A devout and pious Hindu, having a pro- 
found belief in our ancient culture and ethical 
values of Hinduism, Justice Sethuraman is a 
keen student of Sanskrit literature. He is 
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also an ardent lover, in particular, of Carnatic 
and classical music. He has been actively 
associated with educational institutions being 
the President of the Board of Management of 
Lady Sivaswami Aiyar High School for 
Girls in Mylapore and a Member of the Board 
of Trustees for the Sir P. S. Sivaswami Alyar 
High School for Boys at Tirukattupalli. He 
has been taking part in cultural meetings and 
has been contributing articles on legal and 
other questions. 


OUR NEW CHIEF JUSTICE 


Mr. Krishna Ballabh Narain Singh, Chief 
Justice of the Patna High Court has become 
out ‘Chief Justice. From a High Court 
younger in age but possibly with a larger 
number of Judges he comes to our High 
Court, one of the three early established 
Chartered High ‘Courts of the country with 
great traditions and prestige. This is the 
first time after attainment of Independence 
that the ‘Chief Justice of another High Court 
is appointed Chief Justice of the Madras High 
Court. 


Assuming that the power to transfer a Judge 
from one High Court to another comprehends 
the power to transfer a Chief Justice also, the 
exercise of the power may not have evoked 
any bitterness in the present case but for a 
lurking suspicion that the present appointments 
were motivated or had political overtones. 
The timing as well as the manner in which the 
transfers were made seemed to lend colour to 
the impression. At one time it was the gene- 
ral opinion that by convention the seniormost 
Judge of the High Court is appointed Chief 
Justice. The convention was based on the 
view that, on the whole, the interests of judi- 
cial administration are better served by elimi- 
nating the exercise of discretionary power in 
the appointing authorities than by the search 
for the best. (Seervai, Constitutional Law of 
India, 1st edition, page 1009). Now that the 
. existence of the power to transfer a Chief 
Justice from one High Court to another as 
well as the legitimacy of the exercise of the 
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The members of the Bar have felt happy to 
appear before him. ks 


All the three retired Judges are still in the - 
plenitude of intellectual power and can be ex- 
pected to give of their best in whatever work 
or service is sought from them in the cause 
of the country. 


power in the present case had been put in issue 
before the Supreme Court and resulted, albeit 
by a narrow majority, in a decision favourable 
to the Government, it is to be hoped that the 
feelings engendered by the controversy will die 
down. 


Chief Justice K. B. N. Singh was born on 
25th January, 1922. Having secured his law 
degree from the Patna University, he was 
enrolled as an advocate on 9th December, 
1946. Avidity for work, amiable manners and 
intellectual equipment of a high order were 
responsible for his rapid rise in the profession 
and his amassing a lucrative practice. He 
had taken in his stride many important civil, 
criminal, constitutional and taxation cases and 
won a reputation for fair and able advocacy. 
In criminal cases he had observed the norm 
that the duty of a prosecutor was not to secure 
a conviction at all cost but to present the case 
fairly. He became Government Pleader and, 
from 15th November, 1966, he was an Addi- 
tional Judge of the Patna High Court. He 
was made a permanent Judge from 21st March, 
1968. On Ist May, 1976, he became acting 
Chief Justice and was made permanent on 
19th July, 1976. The Chief Justice has the 
reputation of being an able and conscientious 
Judge, receptive to arguments, sweet-tempered 
and patient. He has also been taking great 
interest in the legal aid movement. 


We wish him a successful tenure of office as 
Chief Justice of our High Court and convey 
to him our respectful felicitations. 
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THE QUIBBLE IN QUORUM AND 
THE RIDDLE REGARDING RESOLU- 
TIONS IN PUBLIC LIMITED, COM- 
PANIES. 


By 


M. R. SREENIVASAN, M.A., M.L., Assistant Pra- 
fessor (Law), D. G. Vaishnav College. 


Precisely postulated the problem is projected 
in the form of two questions. They are as 
under :— 


1. Should the quorum be present at the time 
of passing the resolution? 


2. Whether Company’s interest more than 
minorities’ interest is protected by insisting 
for three times the number of votes to be in 
favour of the special resolution in proportion 
to the votes that are cast against it? 


Guorum:—Two fundamental features are 
found to constitute a valid meeting. They 
are sufficient notice and proper quorum, If 
these twin factors are lacking, a meeting is 
not deemed to have been duly convened and 
properly constituted. There is a popular view 
that it is enough if the quorum is present at 
the time of starting of the meeting and that 
the quorum may sneak away subsequently at 
the time of passing the resolutions. Support 
to this view is sought found in the ruling 
given In the matter of Hartley Beard Ltd.1. 
In that case a clause jn the articles of a com- 
pany provided that “no business shall be 
transacted at any general meeting unless a 
quorum is present when the meeting proceeds 
to the business. It is said that the condition 
is sufficiently complied with if there is a quorum 
present at the beginning of the meeting when 
it proceeds to business and the subsecvent 
departure of a member reducing the strength 
of the meeting below the number required for 
a guorum does not invalidate the proceedings 
at the meeting after his departure. 


Dr. Avatar Singh has opined in his ‘book on 
Company Law at page 309, Sixth Edition 
1980, that the authority of this statement has 
been to a certain extent undermined by ano- 
ther recent case “In re, London Flats Ltd». 


t. (1955) 1 Ch. 143: (1954) 3 W. L. 
R. 964: (1954) 3 AI E.R. 675. 

2. (1969) 2 AH E. R. 744: (1970) 1 
Comp.L.J. 28. 
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Facts succinctly summarised unfold that a 
meeting was attended by two members. The 
chairman was the majority shareholder. 
The other member proposed a name for 
appointment as Liguidator. The chairman 
moved an amendment and proposed himself. 
Thereupon the other member left. The chair- 
man by his majority vote confirmed his 
appointment. In this case the Court refused 
to uphold the appointment on the ground that 
any further proceedings after the other mem- 
mer had left were a nullity. Dr. Avatar 
Singh abruptly ends the subject by citing the 
Editor’s note on the case in 1969 J. B. L. 
2301. (See also In re, Sombrero Lid.*, 
where the Court upheld the removal of a 
director by a meeting atiended by one mem- 
ber). The pertinent question in the Editor's 
note is “shold it be the law minority share- 
holders realising that they cannot defeat a 
resolution by the constitutional process of vot- - 
ing against it, should be able to frustrate the 
wishes of the majority by walking out of the 
meeting? 


In other words the above passage indiréctly 
conveys the meaning that if the presence of a 
quorum is made compulsory throughout the 
meeting it is posqble that some unscrupulous 
members taking advantage of the technical 
formality may stage a walk-out so as to reduce 
the strength of the meeting to dwindle down 
below the number prescribed for the quorum 
and thereby successfully stultify the bona fide 
proposed resolution of the meeting. 


Whatever be the position, Article 49 (1) of 
Table ‘A’ of the Companies Act says “that no 
business shall be transacted at any general meet- 
ing unless a quorum cf members is present at 
the time when the meeting proceeds to busi- 
ness”. Mr, M. C. Khuchal’s book on ‘Secre- 
tarial Practice’ under chapter ‘General meeting 
practice and procedure, at page 38, says that 
from the wordings it is implied that quorum is 
required to be present at the beginning of the 
meeting and need not be present fhroughout 
or at the time of taking votes on resolution”. 
It is really surprising that no one has attempt- 
ed to explain the meaning of the sentence “the 
meeting proceeding to the business”, 





3. (1958) 3 W.L.R. 349. 


38 


The meaning of the word ‘business of the 
company meeting’ could be referred in the 
book entitled “The Corporation of Secre- 
taries Manual on The Law of Meetings, Their 
conduct and procedure” (Third revised 
edition by Mr. Seabag Shaw, LL.B. and 
Mr. E.. Dennis Smith, LL.M., Chapter XII, 
page 135)*. It is said that ‘the business of 
a meeting of a company is effected by one or 
other of three forms of resolution, (a) ordi- 
nary; (b) extraordinary; (e) special. Each 
of these has its particular aptness for certain 
kinds of business”. From this it is obvious 
that business has reference only to the pass- 
ing of resolutions. 


It may further be argued that it is enough if 
initially the quorum is present for starting 
the meeting and thereafter especially when 
the sense of the meeting is to be -ascertained 
by poll only the presence of the proxies are 
required to cast their votes. This position 
sounds tenable in form but in substance it 
lacks reality. Take for example a case 
where an amendment has to be mooted out 
or a discussion has to take place before pass- 
ing a resolution, how is it possible to sug- 
gest further amendments to the amendment 
on the question or discuss the matter if the 
members are not present at the meeting. 


Furthermore it is said that it is one of the 
duties of the chairman to ascertain the minori- 
ties’ views. How could the minorities’ views 
be ascertained unless the members are present 
throughout the meeting and vote? There- 
fore there is absolutely no meaning in saying 
that] a person comes all the way to start the 
meeting to constitute the quorum and there- 
after departs after the proceedings have start- 
ed. It is interesting to note that one person 
even though he holds proxies from all the 
shareholders cannot form a quorum and no 
valid business can be transacted by a single 
member since there is no meeting. (Sharpe 
v. Dawey*®). So when the quorum is fixed for 
any meeting, it is necessary that the quorum 
he present throughout the meeting®. 


-= 


4. 1956 Edition Macdonald and Evans 
Ltd., 8, John Street, London W.C. 1. 

5. (1876) 2 Q.B.D. 26. 

6. Secretarial Practice in India, Law and 
Practice of Company Meetings by J. C. Bhal. 
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Special Resolution —The object of a Special 
Resolution under section 189 of the Act is 
primarily that no decision in the meeting 
should be subject to the mere support of a 
numerical majority or road-rolling majority 
with no opposition. The very crux of the 
special resolution is that the votes cast in 
favour of it should be thrice as much as the 
votes cast against it. Resolutions are classi- 
fied under three methods of ascertaining the 
sense of the meeting. (1) by unanimous 
votes; (2) by numerical votes; (3) by ‘nem 
con’, t.@», neutral votes neither for nor against. 


Here also take an example; if there are 100 
members and if a special resolution has to be 
passed, supposing 99 members voted for the 
resolution and the remaining one person kept 
neutral, then this will not be construed as 
Special Resolution because this resolution 
Jacks the condition that the votes in support 
of it should be three times the number of 
votes against it. Since no votes are polled 
against it we are constrained to state that 
there cannot bea special resolution techni- 
cally. 


It is also quite possible that minority mem- 
bers with a view to stave off passing of the 
Special Resolution may deliberately remain 
neutral and thereby defeat the bona fide pur- 
pose of passing a special resolution. There- 
fore it is imperative in the interest of the Com- 
pany that in section 189 (2) the definition of 
Special Resolution is amended suitably in keep- 
ing with the harm or injury that may be caused 
by the minority shareholders occasionally. It 
is true minority interest must be safeguarded 
but the minority members should not be 
allowed to cause injury or hamper the busi- 
ness of the Company under the cloak of 
protecting their minority rights. | Therefore 
the plea of minority rights in Companies 
should always be used as a shield but not as 
a sword. 
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Our “Republikan Goristitution came- into foreé 
in *2950::arid‘it ‘is now over ‘thrée’ ‘decades since 


we’ ‘formulated Constitutional: Government for. 


our: “country: ` During this period, far-téach- 
ing changes have ‘taken: ‘place: in the Social, 
Cultural: and: Economic spheéres'‘of our national 
activity. ‘The’ Preamble-‘to oir: Constitution 
adumbrates the lofty idéals of ‘Dignity ‘of the 
individual-and' Unity of thé Nation’. “Article 
I of the ‘Constitution. says: : “India; that ‘is 
Bharat, shall be a-Union-of States”, meaning 


thereby that our country is a F ederation of. 


States with defined functions. The re-organi- 
sation ‘of our States after Independence and 
the formation of liguistic states has however 
brought about in a commendable measure, a 
viable administrative set-up and National 
unity in a diversity of States with different 
languages, cultural heritage, etc. Although 
Part XI of our Constitution deals with rela- 
tions between the Union and the States, pro- 
viding in Article 262, adjudication of disputes 
relating to inter-State rivers and river valleys, 
the true spirit and character of federalism 
has not pervaded our inter-State relations and 
that factor has caused friction in the adminis- 
tration of All-India Affairs affecting every 
State of our country to-day. 


The reasons for the present crisis in National 
Affairs are not far to seek. Centrifugal 
forces and fissiparous tendencies have disrupt- 
ed the Unity of our country and disputes of 
different kinds have often arisen in the recent 
‘past, between the States as well as between 
individual States and the Union of India. 
Oftentimes, political considerations . have 


weighed with the powers that be in the matter ` 


of solution of disputes affecting the States and 
the country at large. Consideririg the vast 
Size of the country and the alarming growth 
of population bringing in its train, economic 
problems of a baffling nature, an independent 
non-political body with well-defined functions 
and duties commends itself as the only alter- 
native to the present perfunctory set-up, for 
which provision is made in our Constitution 
by the founding-fathers, with deep rere 
and wisdom, 
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Aitide 263 :of the Constitution of, India- pro- 
vides. for, cos ordination, between’ States thus :— 
“Tf at, any ‘time it appears, to’ the, President, 
that. the - public: interests, would .be served by 
the restablishment.of a iCouncil charged with 


J- the duty oi— spou 


t. ae a3 
(a). inquiring. into and adyising: upon disputes 
which: may have arisen between States; 


(b). investigating and - discus subjects in 
which some or all of the States, or the Union 
and one or more of the States, have -a com- 
mon interest: or ; a 

(c). making, recommendation. upon. any such 
Subject and, in particular, recommendations 
for the better co-ordination of policy and 
action with respect to that ‘subject; 


it shall be Jawful for the President, by order 
to establish such a Council, and to define the 
nature of the duties to be performed by it and 
its organisation and procedure.” 


The above Article of our Constitution has not 
yet been implemented and in the present 
juncture, the setting up of an Inter-State 
Council as provided for in the Constitution 
seems to be the need of the hour. Unless 
problems affecting the millions of our people 
living throughout the length and breadth of 
the country are solved at the All-India level 
by a competent body, National Integration 


- will be impossible to achieve since the pallia- 


tives and ad hoc solutions attempted in recent 
years have proved futile in the face of complex 


‘disputes between the States over the sharing 


of river waters, delimitation of boundaries 
between States, cession of areas under agree- 
ments between States, sharing of benefits of 
Thermal and Power Projects and a multitude 
of other problems affecting more than one 
State which have acquired now national dimen- 
sions , 


Hence, the formation of an Inter-State Coun- 
cil as envisaged by Article 263 of our Consti- 
tution will serve as an ideal body with a 
national character and evolve proper solutions 
to the various problems of a complex nature 
indicated above. Such a Council will be 
comprehensive in its approach to problems 
affecting all the States and ubiquitous in its 
utility to the Country as a whole. It is 
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interesting to note that section 135 of the 
Government of India Act, 1935, provided for 
an Inter-Provincial Council and the present 
Australian Constitution also provides for an 
Inter-State Commission for the solution of 
disputes infer se ‘between States forming the 
Commonwealth of Australia and States vis-a- 
vis the Central Government. In our country, 
such a Council if constituted, can infer. alia 
deal with national subjects like, links between: 
the rivers flowing through different States, 
Afforestation, Flood ‘Control, Environmental 
planning, checking forces of disruption and 
like problems. ‘An Inter-State Council as a 
going concern could supplement and comple- 
ment the work of the Planning Commission 
as well, l 
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An Inter-State Council’ properly’ conceived: ` 
should be bereft of political influence and 
consist of a top-notch esprit de corps, patrio- 
tic in its character with an All-India perspec- 
tive, which will approach all problems, whe- 
ther it be economic planning or-border dis- 
putes or even social unrest undermining .the 
Unity of the Nation, for the-purpose of usher- 
ing inthe laudable goals of our ‘Sovereign 
Democratic Republic. -Now is the time. when 
the President -of India functioning „under the 
Constitution should constitute an Inter-State 
Council implementing Article 263 definirig’ its 
functions and duties by appropriate guidelines. 
For, only then our Freedom will be. a reality 
and our Nation a true Federation. 


~ 


- effect of the 
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COMMENT ON’ A NOTE (1982) 1 
M. L. J. (JOURNAL) PAGE 7) ON 
CHANDRASEKARAN v. KUNJUVAN- 
NIAR AND OTHERS, (1976) 2 M.I..J. 
243: 88 L.W. 216: A.I.R. 1975 MAD. 
227 (F.B.). : 


By 


M. R. PRADEEP Kumar, M.L, (Formerly 
- Junior Professor of Madurai Law College), 
Advocate, Krishnagiri. 


The author of the note under refer- 
ence has expressed before concluding his 
note, that the learned Judges of the 
Full. Bench ought to have considered the 
inroads made by the special 
enactment into the Transfer of Property Act, 
and ought to have followed the principles of 
law enunciated by the Supreme ‘Court. The 
view of the Full Bench, that the principle of 
‘nemo dat quod non habet’, will have no 
relevance in the application of the inclusive 
definition of ‘cultivating tenant’, is not sound, 
according to the author of the note. 


It is true, that there is no privity of estate 
or contract between the person, who is the 
owner of the subject-matter of lease, and the 
person, tò whom the lease is granted. It is 
because, the creator of the lease is not the 
owner and in fact he is a person of limited 
interest or limited owner. If the principle 
of ‘nemo dat’ is applied, after the expiry of 
-the interest of the creator of lease, the lessee’s 
interest would come to an end, which is evi- 
dent from section 111 (c) of the Transfer of 
Property Act. It is worthwhile here to 
refer to the decision of Ismail, J. in Ponniah 
Thevar v. Nallayam Perumal Pillai and 
others. In this case, the lessor was a life- 
estate holder. After the death of the life- 
estate holder, her tenant claimed protection of 
the Tamil Nadu Cultivating Tenants’ Protec- 
tion Act, 1955, as against the ultimate owner 
of the property. But the learned Judge nega- 
tived the claim of the appellant (tenant) and 
be based his verdict on section 111 (c) of the 
Transfer of Property Act. 


A usufructuary mortgagee is also, like a life 
estate-holder, a person of limited interest. 
Subsequent to redemption by the mortgagor, 
the, lease created by the usufructuary mort- 
AEA LAS MeO UNEASE I Nea TalaN 


1. (1976) 2 M.L.J. 260: 89 L.W. 41. 


4] 


gagee would’ come to an end. According to 
the, view of the Full Bench in Chandrasekaran 
v. Kunju Vanntar?, if the lessee continues in 
possesion of the land, which is the subject- 
matter of the mortgage, and.the lessee ‘Satistics 
the definition of ‘cultivating tenant’ as defined 
in section 2 (a) of the Tamil Nadu Cuitivat- 
ing Tenants’ Protection Act, 1955, he is not 
liable to. be evicted except on the grounds 
mentioned in the Act. The position of a 
uSufructuary mortgagee is similar to that of a 
life-estate holder, in the sense, both are per- 
sons of limited interest. 


But the Supreme Court has in G. Ponniah 
Thevar v. Nellayam Perumal Pillai®, over- 
ruled the above decision and if its judgment 
is gone through, the reasoning on which, the 
Supreme ‘Court has based its decision, appears 
to be somewhat similar to that of the Full 
Bench in Chandrasekaran v. Kunju Vanniar’. 
The Supreme Court. has remarked, in its judg- 
ment that the Court is not concerned with 
any rights under any general or personal law, 
which may enable the remainderman to evict 
a tenant of a life-estate holder /?after her 
death. The terms of the statutory protection 
apply clearly to all tenancies, governed by 
the Act, (Tamil Nadu Cultivating Tenants’ 
Protection Act, 1955), irrespective of the 
nature of rights of the person who leased the 
land, so long as the lessor was entitled to 
create a tenancy. It has been further observ- 
ed, that there- is nothing in the Act, itself, to 
show that the protection given to the cultivat- 
ing tenant as defined in the Act, was given 
only against his original lessor and did not 
extend to subsequent holders of land, occupy- 
ing the capacity of the landlord. The statu- 
tory definition of the term ‘landlord’ relates 
not only to the person, who created the lease, 
but contemplates and takes in every succes- 
sive holder who would be entitled to evict a 
tenant. Furthermore, it is useful here to 
quote the observation of Supreme Court: . 
“The obvious effect of such statutory provi- 
sions cannot be taken away or whittled down 
by forensic sophistry. Courts should not 





2. (1976) 2 M.L.J. 243: 88 L.W. 216: 
A.I.R. 1975 Mad. 227 (F.B.). 

3. (1977) 1 S.C.J. 458: (1977) 2 An. 
W.R. (S.C.) 1: (1977) 2 M.L.J. (S.C) 
1: (1977) 2 S.C.R. 446: (1977) 1 S.C.C. 
500: A.I.R. 1977 S.C. 244. 
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allow themselves to become tools for defeat- 
ing clearly expressed statutory intention’. 


Justice Maharajan, remarked in the course 
of his judgment (befora the question of law 
raised in Chandrasekaran v. Kunju Vanntar*), 
was referred to the Full Bench after quoting 
the Statement of Objects and Reasons, pub- 
lished in Part IV-A, of the Fort St. George 
Gazette, of 3rd August, 1955, at page 145, 
that it would be apparent from the statement, 
that the legislative intent was to give protec- 
tion to cultivating tenants regardless of the 
fact, whether the tenants hold possession in 
pursuance of tenancy agreements with absolute 
owners or with any person such ‘as a life- 
estate holder ora usufructuary mortgagee, 
entitled to evict the cultivating tenant from 
the holding. Further, he has observed: 
“There is no reason to suppose that the 
legislature intended to discriminate between 
different categories of cultivating tenants, who 
derived possession from absolute owners and 
deny protection to cultivating tenants, who 
derived possession from limited owners or 
usufructuary mortgagees. It may be noticed, 
that the Act makes serious inroads upon the 
- rights of lessors and owners under the Trans- 
fer of Property Act, and under the common 
law of India. The Court ought not, there- 
fore, to construe the effect of the special 





4, (1976) 2 M.L.J. 243: 88 L.W. 216: 
A.I.R. 1975 Mad. 227 (F.B.). 
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enactment, by grafting into it considerations 
imported from the Transfer of Property Act, 
or the common Law of India”. 


Finally, the author of the note has expresed 
that if the reasoning, on which the Full Bench 
has based its verdict is to be applied, even a 
tenant claiming tenancy agreement with a tres- 
passer, is entitled to continue in possession and 
claim the benefits of the protection under the 
Act. Here, it becomes important to cite the 
decision of Venkataraman, J., in Ayyappan v. | 
Pechi and another®. It is true, that the 
decision in this case, is based: on the principle, 
whether there existed privity of estate between 
the owner of the Jand and the tenant from a 
person, having no title, to the land. Even 
though the above concept has been changed 
by the decision of the Full Bench in Chandra- 
sekaran v. Kunju Vanniar’, the observation 
by Venkataraman, J., in Ayyappan v. Pechi’, 
appears to be important to be quoted. “If, 
as the learned counsel contends, the appellant 
is entitled to the benefit of immunity from 
this eviction, it would mean, that what a tres- 
passer in the land cannot directed get against 
the true owner, he can secure to a sub-lessee 
from him by simply nretending to let out the 
land to the sub-lessee. Surely law cannot be 
so absurd as that”. 


rr E O 


5, (1964) 1 M. L. J. 274: (1964) 77 


L.W. 148. 
6. (1976) 2 M.L.J. 243: 88 L.Wi 216: 


A.I.R. 1975 Mad. 227 (F.B.). 
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A SITUATION TO BE REMEDIED IN 
oe LAW 


THE MADRAS 


T. S. KRisHNAMOORTHY, B.SC., B.L., P.G.D», 
Advocate. 

The failure to send a second show cause 
notice to the accused workman or to take 
into consideration the past conduct of the 
said workman after he has been found 
guilty in the enquiry and before inflicting 
punishment on him where procedure stipue 
lating these steps is prescribed by the Stan d= 
ing Order ofthe establishment in question 
or alternatively by the Model Standing 
Order has been held by the Supreme 
Court in Lakshmiratian Cotton Mills casei 
to vitiate the entire domestic enquiry pro- 
ceedings. ‘This proposition has been fol« 
lowed in Somarajan v. A.R.G. Engineering 
Works and another2 and Machine Tools and 
Ancillartes Castings (P.) Ltd. v. Additional Labour 
Gourt, Madras3. Therules fora fair and 
proper domestic enquiry and the procedu- 
ral aspects have been well-settled by a 
numb:r of notable decisions and there 
cannot be much difficulty in appreciat’ng 
their importance from the point of view 
of labour, Now, once the domestic enquiry 
is fairand proper, the Labour Court can 
interfere with the quantum of punish» 
ment too on the erring workman in case 
such punishment is discharge or dismissal+. 
It is also wellesettled that even if there 
was no domestic enquiry or the enquiry 
was defective, the Labour Court itself can 
go into the question of the misconduct 
of the workman and for Such purpose take 
evidence and do all things necessary to 
arrive at a findingas to the guilt or other 
wise of the charged workman. In short, the 
Labour Court can take up the role ofa 
tria l Court. Manager, Larsen and Toubro Ltd. 
v. K. P. Ganghare®, 

The question that is taken up for discus- 
sion in this article is this: If the domestic 
enquiryagainst the workman has been held 
to befair and free from any of the vices 
that go to nullify it, should the fact of not 
giving an opportunity tothe delinquent of 





1 A.I.R. 1975 S.C. 1689, 

2. (1982) 60 F.J.R.21. 

3. (198!) 1 M.L.J. 133. 

4. S, lJ-A of the Industrial Disputes 
(XIV of 1947). 

5. (1973) 1 S.C.G. 813: (1973) 3 S.G.R. 587: 
A I.R. 1973 S.G. 1227. 


j-8 


Act 


LAW JOURNAL 43 


being heard before punishment is imposed 
on himor not taking into consideration 
the past recordof the delirquent before 
such punishment be allowed to frustrate the 
entire proceedings? 

In interpreting induStrial legislation, terms 
of doubtful import should be construed in 

favour of labour where itis possible. But 
the purpose of such legislation shoyld not be 

lost sight of which is to bring about indus~ 
trial amity, peace and good relationship 
between capital end labour. If by strict 
construction and technical meticulousness 
judicial interventjon is going to introduce 
only irritants into the field, the purpose is 

lost. It is feared that this is what may 

have been achieved when the Supreme 
Court, when‘dealing with cases under Arti-« 
cle 311 (2) of the Constitution prior to its 
amendment ir 1976 which did away with 

the rule of second opportunity before im- 

position of punishment, held that the con- 
cept of ‘domestic enquiry’ envisages one 
continuous process from the serving of 
charge-ssheet on the accused workman to 

the ultimate infliction of punishment on 

him, andthat the postulation of the same 

as comprising the stage of erquiry and the 

stage of punishment cannot be sustained. 

Bachhittar Singh v. State of Punjab®, State of 

Assam ¥ Bimal Kumar? and State of Mysare v. 

Manche Gowda’. This is reiterated in Soma- 
rJjans case?. In other words, tbe judicial dicta 

are that even though the domestic enquiry 
was fair, just and proper and the accused 

workman suffered no prejudice, for non= 

observance of a technical formality of not 

giving a second opportunity before punish- 
ment to the delirquent or taking into consi- 
deration his past conduct, the whole 
erquiry is vitiated. That is, the employer 
is back in Square one. 

This legal proposition thatthere cen be no 
dickotomy in the concept of domestic 
enquiry and the whole procedure hes to be 
gone through for nor-observance of therule 
relating to second opportunity at the 
punishing stage also appears to benot very 
consistent with commonsence. It is well- 
known that when a workmar is tried for 
misconduct, the verdict cannot be influenc. 
ed by extraneous factors including the 





6. A.I.R. 1963 S.c. 395, 

7. (1963) 1 L.L.J. 295. 

8. (1964) 4S.G.R. 540; A.ILR. 1964 S.Q, 506, 
9, (1982) 60 F.J.R. 21 at 28. 
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past conduct whether unsavoury or meritos 
rious. . Girija Shankar Shukla v. Senior Supt. 
of P.0.10-11 Central Bank of India Lid. v. 
Prakash Ghand jain'2. 


They can have no sway and they, 
play their part only at the time of consider 
ing the punishment. Soitis not easily 
seen why a ‘circumstance of denial of 
opportunity before imposition of punish - 
ment at the taileend of the proceeding 
which is totally irrelevant for deciding the 
guilt of the workman should be permitted 
to vitiate the entireenquiry. Further, it 
has been held in F. D. Jain v. State Bank 
of- India and anather\3 following State of 
Haryana -dùd another v. Rattin Singh\4, that in 
the oase of. domestic enquiry the employer 
need not prove the guilt of the workman as 
in a.criminaltrial. The criterion is the 
reasonable conclusion of the unfitness of 
the workman to continue in the employe 
ment and not guilt proved ‘‘beyond reasons 
able doubt? or to the hilt. Therefore, 
effacing the regular enquiry itself for failure 
to afford an opportunity to the delinquent 
to explain before actual punishment or tc 
consider his past record before sucha step 
would be attributing to the domest’c 
enquiry in industrial law the canons of 
criminal jurisprudence. 33 


There arises another interesting question 
of procedure. Is the La bour Court, which 
is enjoined to conduct the enquiry where 
in the eye of law there was no enquiry 
conducted by the employer as is the case 
with an enquiry that is hit the example 
we arediscussing, going tO bring it to a 
logical and proper con clysion by itself 
carrying out the provisions of the offended 
Standing Orders? The answer would ap- 
pear to be *yes’, though it is not stated in 
so many words, judging by the concluding 
portion of the judgmznts of the Supreme 
Court in Likshmirattan Cotton Mills Gasel5 
and the Madras High Court Somarajan’s 
case ® where they remitted the matter to the 
Labour Court for fresh disposal “in ace 

10-11. AIR. 1959 All. 624; (1969) 1 L.LJ, 
805 (All.) 
12. (1969) 2 LL.J. 377: (1969) 2 S G.J. 583; 
(1969) M.U J. (Gel.) 748: °A.1.R. 1969 5.G. 983. 

13. (1982) 60 F.J.R. 50. 

14. (1977) 2 S.G.J. 140: (1977) 2 S.G.G, 491; 
(1977) Lab I.Q. 845: A. I.R. 1977 S.G. 1512. 

15. A.I.R, 1975 S.C. 1689. 

16, (1982) 60 F.J.R. 21. 
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cordance with law.’* Justices. Ismail and’ 
Sathar Sayeed, however, held in the 
Machine Tools casel? that the non-obser vance 
of the Standing Order cannot be righted 
in that case which involved similar issues. 
The Court held that there was no request 
by the employer to the Labour Court to try 
the validity of the -.domestic enquiry as a 
preliminary issue and that if the findirg 
wentagainst, to give an opportunity to him 
to adduce evidence before the Labour 
Court. The Court observed: “In this case 
there was no such request made by the 
appellant herein before the Labour Court, 
even assuming that on tke basis of any 
such. request, the Labour Couct can take 
fucther action.’’ l 


This decision deviates from Justice Padma» 
nabhan’s thinking in Somerajan’s case18 and 
strikes a different note from that: of the 
Firestone Tyre and Rutber CGompany’s casel?. 
This decision also leaves the question of 
therole the Labour Court is to play when 
conducting enquiry that’ was vitiated for 
breach of Standing Orders relating to the 
second opportunity and consideraticn of 
çast conduct before punishment unans- 
wered. 


All the confusion ard complexities of pro- 
cedure could have been avoided if the 
domestic enquiry is held to be composed of 
two legally sustainable and independent 
stages so that if the first stage of the 
enquiry viz., the serving of charge-sheet, 
examination of witnesses and finding of 
guilt by the Enquiry Officer does not 
offend the judicial conscience, the second 
Stage of providing a second opportunity 
to the delinquent before awarding punish-= 
ment or taking his past conduct into 
consideration before determining such 
punishment even if violated by the emplo- 
yer can be consummated bythe Labour 
Court “in accordance with law.” Thus a 
lot of time, labour and cost can be saved 
by unnecessary duplication of the proceeds 
ings relating to the first stage of the en- 
quiry involvingall the aforesaid steps that 
otherwise stood the judicial test. Such a 
conclusion also appears to be, itis respecte 
fully submitted, more pragma tic,acceptable 
and rational, 





17, (1981) 1 M.L.J. 133. 

18, (1982) 60 F.J.R. 21. 

19. (1973) 3 S.G.R. 587; (1973) 1 S.C.G, 813; 
A.I.R, 1973 S.G. 1227. 
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NEED FOR STATUTORY NORMS IN 
ACCIDENT COMPENSATION 

By 

Mrs. Ammu BALACHANDRAN, M.SC., LL.B., 


Advocate, Madras. 


Road. accidents have increased at an 
alarming rate. The toll taken on lives by 
roadaccidents is said to be StatiStically 
second only to that taken by heart attacks. 
Not a day goes by without some accident 
being reported in the newspapers. More 
often than nota vehicle belonging to the 
public conveyance system is involved, 


The Motor Vehicles Act was introduced in 
the year 1939 to control vehicular. , traffic 
and also to give compensation to the victims 
of accidents on the road. Since the year 
1939 amendments have been made in the 
Act, some mere cosmetic changes, while 
Others were more radical in their sweep. 
With the increasing number of accidents 
it would be worthwhile considering whether 
Parliament should enact a law giving 
statutory limitations to the amount of 
compensation payable in various cases, akin 
to the Schedule given in the 'Workmen’s 
Compensation Act for accidents arising out 
of and in the course of employment, 


There are several reasons why Such limita. 
tions Should be imposed. Many claims are 
being:made which are not based On any 
norms ‘whatsoever but are Speculative in 
theit character. Thisisso partly because 
the courtefee in a motor accident case is 
extremely low as compared with court. 
fees in any other case involving a like sum, 
It is also possible to file a pauper applica- 
tion, This isnot to Say that a plea is 
being made to increase the courtefee and 
bar poor litigants from making claims. 
However, it highlights the fact that many 
claims are made in a speculative Spirit in 
the same manner in which a small sum is 
paid for a lottery ticket and if dame 
fortune smiles: the prize is large. Wha tever 
may be the grief or sorrow of the relatives 
of the deceased it cannot be gainsaid that 
in many cases at Jeast’'an element of com- 
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mercialism creeps in at a stage when the 
first pangs of bitter grief have subsided. 


The Motor Vehicles Act by not having any 
Schedule of compensation has permitted 
this spirit to be Jet loose and often such 
large sums of money are involved that it 
brings outthe worst in human nature. 
The workof the Tribunals will also be 


‘Much easier and simpler if well-defined 


limits are laid down by the legislature 
with only a little lee-way in the matter 
of awarding compensation being permitted, 


The absence of any Schedule or guide. 
lines in the laying down of the outer 
limits of compensation has resulted in 
various anomalies. Some Tribunals are ex- 
cessively generous in the matter Of award. 
ing compensation while others are extre- 
mely stringent while doing so.. The end 
resultis the sa me So that innumerable appeals 
are filed and the Superior Courts in the 
country are faced with the task of enhanc- 
ing Or reducing the awards over a wide 
spectrum Of claims. If Parliament were 
to indicate the upper and lower limits 
the claimants or thcse who have to pay 
may not thinkit werthwhile te embark Cn 
appeals where the difference in the ultima te 
would amount to a couple of thousands 
this way cr that. 


Apart from this there would bea symme- 
try in the compensation awarded by the 
States all over the country and the ele~ 
ment of speculativeness in the matter of 
making claims will perforce be cut down. 
The only questions which will really call 
for argument would be questions of law re- 
lating to liability. A look at the amounts 
of liability with reference to the awards 
made by the various Courts the country 
over will bring to light the fact that there 
is no symmetry atallin the amounts of 
coMpensation given. For example a glance 
through the cases would show that some 
Courts have awarded compensation for the 
deaths of infant children at Rs. 2000, while 
others have gone to the extent of awarding 
even Rs: 20,0C0 or more, 


In the case of children there is very _little 
ground for presuming that these children 
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would definitely grow to be bread-«winners 

for the family, or that they are geniuses 
who were nipped in the bud. It is common 
ground in almost all cases for the parents 
of deceased children to claim that their 
children were the brightest and cleverest 
and would have brought honour end glory 
to their parents but for their premature 
decease. In 99% of cases these claims have 
no basis,even assuming that the claims 
were true there is no guarantee that they 
would grow to ripe old ages and be the props 
and mainstay of their families. In fact 
they might later succumb to vicissitudes ever 

had they not met with an untimely death. 
In many cases the parents ofa female child 
are awarded compensation at a lower rate 
than for a male child. Needless ta Say 
that this smacks of injustice based on the 
grounds of sexand it may also be pertinent 
to point out that the present trend is that 
female children take care of the old parents 
as well or more devotedly than their bro» 
thers, Reverting back to the question of 
longevity the purchase factor being given 
for children contains grave elements of 
arbitrary speculativeness which can be 
overcome ifa fixed schedule for compensa = 
tion is laid down by Parliament. The fact 
that there issome judicial thinking along 
these lires is apparent in the judgment 
delivered by the High Gourt at Madras, 
Kamalam and another ve Mls. Ashoka Transport 
and dnother|. In that case 2 boy of 14 years 
riding Ona bicycle met an untimely death 
due te the rash and negligent driving of the 

driver of the lorry. Mr. Justice Ramanu- 
jam has in that case drawn attention tothe 

observations of Maharajan,J. in Perumal and 
another v. State of Madras2—‘‘whereas the 

learned Judgehas expressed the view that the 

compenSation awardablefor the death ofan 
infant varied from 1,000 to Rs. 10,000 
according to the discretion of the judge 
concerned and that the range of variation 
from one judge to another in fixing the 

amount of compensation is almost whimsica! 
and beweildering. Itis for this reason,he 

has suggested, that it will be deSirable that 
the legislatare lays down guidelines, which 
would enable the Courts to fix the quantum 








1, -A,A.O, No. 499 of 1976. 
2, (1971) A.G.J. 144. 
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of compensation in such Matters in the 
light of prevailing sociological values. He 
has further observed as follows :— 


‘In fact, in England, the Council of 
Law Society to the Departmental Com. 
mittee on the Alternative Remedies, 
recommended for the purpose of securing 
uniformity jn fatal cases that a statutory 
Scale should be provided for the calcula- 
tion of damages for the loss of expecta- 
tion of life....In the absence Of statutory 
guidelines, I think that for the purpose 
of securing uniformity some workable 
formula should be evolved, which can be 
uSefully followed by the trial Courts, 
after making marginal adjustments in the 
light of the peculiar facts Of each 
individual case”, 


It is submitted that even in caseS which are 
not fatal a Schedule with statutory guide- 
lines aS in the Workmen’s Compensation 
Act should be made giving dye weightage 
to factors like age, earnin g Capacity, 
contributory negligence and disability 
resulting fromthe accident. In the case of 
children it must be remeMbered: that a 
child handicapped as a result of an 
accident has to live with it, whereasin the 
case of a diSsased child compensation 
Should be much less cr nominal as only 
the legal heirs of the child benefit by it. 


Where adults are concerned too, amounts 
of compensation should be paid on a Scale 
in conjunction with the earning capacity. 
The latter should be proved strictly. Age 
andhealth of the individuals also would 
necessarily have a bearing and some work. 
able formula should be evolved taking all 
these factors into consideration, but 
without too much cof deviation as to make 
awards by different Courts totally 
disparate. 


Where public corporations are concerned, 
especially those run by the State as far as 
possible the matter should be settled out 
of Court, especially if negligence is proved 
on the part of the driver. While settling 
the matter the Same norms referred to 
above should play a partin the settling of 
claims ouside the Court, A viaemedia amount 


1) 


may ‘be offered with slight differences 


accor ding to'the facts of individual cases. 


If not settlement out of Court itself would 
be a matter: of arbitrariness. Ta 


Where a bread«wirner of a family has been 
hrought toan untimely end the ages of his 
children, their, minority or otherwise, his 
earning capacity and scope for future 
progress would all be important factors 
where judicial discretion will have to 


IS THE LIABILITY OF A SURETY 
REALLY COTERMINOUS WITH THAT 
OF THE PRINCIPAL DEBTOR? . ; 


By 
V: Laxmanan, Advocate, Madurai. > 
: f , 4 i i ‘ : "4 ya 


The answer s€ems:to bein the negative. 


Section 126 of the Contract Act (IX of 
1872), defines a cOntractof guarantee thus: 


“A ‘contract of guarantee’ is a contract to 
perform the promise, or discharge the 
liability, of a third person in case of his 
default”. 


According to the section the liability of a 
guaran tor—‘surety’ springs into, existence in 
case of default by the principal debtor— 
‘third person’. Until default is committed 
by the principaledebtor the liability of the 
Surety isina state of animated suspension. 
lt seems that the liability of the principal— 
debtor is primary and that of the Surety 
only Secon dar y. It is Secondary beca use 
the section postulates default on the part 
of the principal debtor to saddle the surety 
with liability. When the default con. 
templated is a sine qua non for invoking 
relief against the surety, in the nature of 
things, the liability of both cannot be 
coter minous. 
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come into play. Nevertheless, even here 
some parameters have to be laid down. 


By the enactment of a schedule or guide- 
lines by Parliament uniformity in the 
decisions of the various Courts will 
necessarily follow; litigation will be cut down 
and in addition speculative claims can be 
cut down. 


r 


Further the sources of cause Of action in 
both the cases are also different. In the 
case of the principal debtor it arises on his 
borrowing, but in the caSe of Surety it 
arises on the contract of guarantee to the 
créditor, 


One other point also points to a negative 
answer. The relief available to the 
creditor from them js also different. As 
against the principal debtor he is entitled 
to repayment of the amount lent. But as 
against ihe Surety he is entitled to cem- 
pensation for the loss suffered on account 
of breach of contract of guarantee. 
Though in both the cases morey becomes 
payable, still they are differently labelled 
with a different nomenclature. 


That the liabilities are not cOs#exister.t is 


also probablised by section 137 of tke 
Contract Act. The section deals with a 
different aspect, namely, discharge of 


Surety. But still the section is very much 
relevant for the present discussion. The 
section provides: ‘Mere forbearance on 
the part of tke creditor to sue the 
principal debtor or to enforce any other 
remedy agairst him ¢ces not, in the 


absence of any provisjon in the guarantee 


to the contrary, discharge the surety”. 
A question may arise whether the surety 
will be discharged in cease the forbearance 
continues upto the expiry of the period of 
limitation, This is answered in the affir. 
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mative by section 134 of the Contract Act. 
According to Section 134, if the creditor 
is guilty of any act or omission the legal 
consequence of which is the discharge of 
the principal—debtor, the surety is also 
discharged. Section 134 when considered 
in isolation means that oMission to sue the 
principal debtor within the period of 
limitation will discharge the surety. Thus 
the two sections stare at each other creat- 
ing a conflict. The conflict between the 
sections came up for consideration before 
various High Courts which gave divergent 
views. Majority of the High Courts in 


. India followed the law in England, that is 


a failure to sue the principal-debtor until 
recovery is barred by the statute of limita = 
tion does not operate as a discharge of the 
surety. But the Allahabad High Court took 
the view that inspite of the provisions of 
section 137 the creditcr’s right against the 
surety was not preserved unless he sued the 
princip l— debtor within the period of 
limitation Ranjit Singh v. Naubal}. The 
conflict was resolved by the Privy Council 
in Mahanth Singh v. U Ba Yi2 and it laid 
down that a failure to sue the principal 
debtor until recovery is barred by the 
statute of limitation does not operate as a 
discharge of the surety. 


But in cases arising under pronotes in the 
execution of which surety also joins or 
where the suretyexecutes a separate letter 





1. (1902) IL.LR.24 All, 504. 
2. (1939) 2 M.L.J. 253: 50 L.W. 27: 66 I-A. 
198: A.I.R, 1939 P.C, 110. 
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of guarantee on the same date,the date of 
commencement of liabilityis the same; that 
is the date of prOs«note, This is leid down 
in Brojendra Kishore V. Hindustan Co-operative 
Insurance Society3. The lia bility will come to 
an end at the expiry of three years, if there 
had been no acknowledgment. But if 
there had been an acknowledgment by 
either of the two, the otker will not be 
bound by it. Theright will be saved qua 
one andnot gua the other by whom there 
isnO acknowledgement. 


One thing that is common to both is the 
period of limitation, three years. Ina suit 
against the principal debtor Article 21l 
(old Article 59) is applicable whereas in 
the case of surety Article 55 (old Article 
115) is attracted. But in both the cases the 
terminusa quo is different. As against the 
principaldebtor time beginsto run frem 
the date of his default and as agajnst the 
surety from the date of failure to fulfil the 


promise on default by the principal 
debtor. 

The above djscvssion discloses that ihe 
Sa olan liabilities of the principal 
debtor and surety are not similar. If they 
are similar, contemporaneous and co- 
existent their legal incidents cannot be 


different. 








S. I.L.R. (1917) 44 Gal. 978, 
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EXECUTION FOR RECOVERY OR 
EXECUTION OF CREDITOR. 


By 


S. GOVINDARAJAN, 
Chidambaram. 


B.SC., B.L., Advocate 


A creditor who feels complacent and satisfied 
soon after the passing of a decree in a money 
Suit instituted by him, is living in a fools’ 
paradise. His real nightmare commences only 
when he puts the decree in execution for re- 
covery. The creditor who thinks that the 
certified copy of the decree, is a bill of ex- 
change for his suit claim, gets a rude shock 
and awakening when he initiates the process 
for execution. 


Proceedings relating to execution contained in 
the Civil Procedure Code are cumbersome and 
time-consuming and judicial interpretation of 
the various provisions have made it extremely 
difficult for the creditor to realise the fruits 
of his decree. The Government, the politi- 
clans and even some Judges of the High Court 
and Supreme Court treat the creditors with 
little sympathy and consider the debtors as 
down-trodden and go all out to help the deb- 
tors and in that attempt trample on the heads 
of creditors. This is unjust. This stems 
out of a mistaken notion that all creditors 
wallow in riches and all debtors are poor and 
down-trodden. 


Before entering the threshold of the execut- 
ing Court, the creditor has to cross one initial 
hurdle—the application to set aside the ex 
parte decree by the debtor. In most cases, 
the debtor sits on the wall and waits till an 
execution is levied. Immediately he rushes 
to Court with an application to set aside the 
ex parte decree accompanied by a stay peti- 
tion. There is no limitation for the number 
of times the debtor could allow the suit to be 
decreed and the number of times an. applica- 
tion to set aside the ex parte decree could be 
filed. This results in prolonged litigation. 
A tenacious and unscrupulous debtor can sim- 
ply enervate and exhaust the creditor to sheer 
frustration and helplessness and hopelessness. 
The situation can be remedied by incorporat- 
ing in Order 9, rule 13, Civil Procedure Code, 
a provision making it obligatory as a condition 
precedent for the debtor to deposit the decree 
amount or furnish security prior to entertaining 
his application. In title suits, no stay should 
be granted where a second or subsequent appli- 
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cation under Order 9, rule 13, Civil Procedure 
Code, is filed. 


The often abused provision in the whole of 
Civil Procedure Code, is section 47, which 
seeks to set anaught, not only the execu- 
tion proceedings even after completion of 


sale and delivery but also enables the 
judgment-debtor to question the legality 
or validity of the decree. This is en- 


grafted as an exception to the general rule 
that the executing Court cannot go behind the 
decree. There is absolutely no justification 
legal or moral to allow a party to question the 
validity of a decree after the culmination of 
trial proceedings which he could have done 
before. The order under this provision is 
appealable and the proceedings can be treated 
as a trial of suit and so this gives a fresh 
handle to the judgment-debtors to protract the 
proceedings ad infinitum. If there is any 
legal or valid objections that could be raised, 
the party can be permitted to raise them in 
execution enquiries under Order 21, rule 58, 
rule 90, or rules 99 to rule 104 by incorporat- 
ing suitable amendments to these provisions. 
Section 47, Civil Procedure Code, must there- 
fore be deleted. 


The next is the provision relating to arrest 
as adumbrated in section 51, Civil Procedure 
Code. The easy and enabling provision to 
compel payment by judgment-debtor has been 
made cumbersome and rendered almost nuga- 
tory by judicial pronouncements. Tt is of 
course understandable to insist on proof of 
means to pay by the debtors. But the other 
conditions requiring proof of dishonest inten- 
tion of the debtors are meaningless and Im- 
pose an unnecessary hardship on the creditor. 
How can the creditor prove the dishonesty of 
a debtor? The devil itself does not know 
what passes in human mind. 


ln Jolly George Verghese and another v. 
The Bank of Cochin’, ‘Justice Krishna Iyer 
declares: “Article 11 of International 'Cove- 
nant on Civil and Political Rights bans impri- 
sonment merely for not discharging the decree 
debt. Section 51, Civil Procedure Code, em- 
bodies the same principle. | Unless there be 
some other vice or mens rea apart from failure 
ee ae ee eee 


1. (1979) 4 S.C.C. 550: 1980 Crl.L.J. 
311-1980) S.C-C, (cn) 125: Ac 1, BR: 
1980 S.C. 476.. 
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to foot the decree. International law frowns 
on holding the debtor’s person in civil prison 
as hostage by the Court. The provision em- 
phasises the need to establish not mere omis- 
sion to pay but an attitude of refusal on de- 
mand verging on dishonest disowning of the 
obligations under the decree.” This view has 
been followed by our High Court in two deci- 
sions reported in Anama Gounder vy. A. C. 
Ponnuswamt, and Sathyamurthy v. Sri Vasan 
Finance Corporation’ , 


All these decisions and section 51, ‘Civil Pro- 
cedure Code, proper, seem to emanate from 
an erroneous assumption that all creditors are 
enormously rich and all debtors are extremely 
poor and down-trodden. In our country, the 
reverse is the case. A debtor, having the 
means to discharge the decretal obligations, and 
defaulting in making payment is a cheat and 
a fraud. In such cases, what is the point in 
pontificating to the poor creditor about Inter- 
national conventions and human rights? Who 
will undertake to discharge his decree debt— 
any International Agency like the Internationa] 
Monetary Fund? We must be alive to the 
grim realities of the situation. There seems 
to be therefore no need for further proof to 
be adduced regarding dishonest intention. 
Section 51, Civil Procedure Code, should be 
amended by deleting proviso (a). 


Finding that the process of execution by way 
of arrest of judgment-debtor unhelpful, if the 
creditor proceeds by way of attachment, he is 
faced with further hurdles under section 60, 
Civil Procedure Code. Section 60 (1) gives 
a carte blanche to the decree-holder for attach- 
ment and all the rights granted under section 
60 (1) are taken away by as many as 19 pro- 
visos, which prohibit attachment. 


The first relates to the necessary wearing 
apparel, cooking vessels, jewels etc., of the 
judgment-debtor, his wife and children. Who 
is to judge and on what basis what is necessary 
and what is not? To-day even luxury articles 
like Refrigerator, Air-conditioner and Radio 
are considered necessary. What will be an 
essential item of jewellery? 


The next relates to the tools of artisan, im- 
plements of husbandry etc. Who is an arti- 





2. (1981) 94 L.W. 683. 
3. (1982) 95 L.W. 102. 
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san and with technological advancement, what 
can be considered as tools of artisan with 
modern farming methods, are tractors and 
power-tillers, agricultural implements? All 
these factors remain unanswered even after 
the amending Act of CIV of 1976. 


The third exception relates to the dwelling 
house of an agriculturist and an agriculturist 
has been defined as a person who cultivates 
Jands personally and who depends on agricul- 
ture as his main source of livelihood. Un- 
fortunately this definition was further watered 
down by Act CIV of 1976, by defining per- 
sonal cultivation as to include cultivation by 
relatives and farm servants or hired labour. 
This is in fact contrary to various tenancy 


legislations. In practice, this works great 
hardship to the creditors. For example, the 
creditor may be a poor widow. ‘The debtor 


will be a rich mirasdar wallowing in wealth, 
owning hundreds of acres of lands in his name 
and in the names of his wife and children, 
cultivating them with hired labour, owning 
several furnished bungalows in his name and 
in the names of his wife and children, owning 
several cars and tractors and jewellery. In 
spite of all this wealth, section 60 prohibits 
the attachment of his bungalow, jewellery, car 
etc. What is the morality in having such a 
proviso? 


Further, the exemption from attachment of 
allowances, salary to the extent of Rs. 400 
Provident Pund amount, Insurance policy 
amount are all unrealistic and not suited to 
modern conditions. The exemption from 
attachment of the salary of soldiers, sailors and 
Airmen is discriminatory and offends Article 
14 of the Constitution. 


Section 60 must therefore be amended drasti- 
cally by deleting all these exempting provisos 
which are unrealistic, unnatural and unneces- 
sary. l i 


The entire provisions relating to execution 
must be completely revamped and simplified. 
The provisions as they stand hamper and pre- 
vent recovery rather than facilitate it. The 
execution seems to be not for recovery but 
only to strangulate and execute the creditors. 


If Kamban were alive to-day, he will redraft 
his Ramayana and say, “Kadan Koduthar 
Nenjam Pol Kalanginan Elangai Vendan”. 
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three volumes, (Publishers: N. M. Tripathi 
Private Limited, Bombay). Vol I, 1981. 
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Mulla’s Code of Civil Procedure, has been re- 
cognised for a long time as a standard treatise 
on the subject and justly rated high among 
the books dealing with the Code. The last 
edition appeared in 1965 and since then the 
Code has undergone extensive changes due to 
the enactment of the Code of Civil Proce- 
dure (Amendment) Act, CIV of 1976. The 
intervening period has also witnessed hundreds 
of judicial decisions shedding fresh light on 
the provisions of the Code. To revise is no 
doubt not to rewrite. | Nevertheless while 
maintaining the style and structure of the 
work some rewriting is inevitable for incor- 
porating the legislative changes and the pers- 
pectives presented thereby as well as the princi- 
ples emerging from the authoritative decisions. 


The present work, Vol. I, covers the sec- 
tions of the Code. A Comparative Table of 
the sections of the Codes of 1882 and 1908 
is given, and, in addition the effect of Amend- 
ments made by the Code of Civil Procedure 
(Amendment) Act, 1976, on various sec- 
tions of the Code of Civil Procedure is suc- 
cinctly presented. The commentaries under 
each section are refreshingly analytical and the 
statements are clear and lucid. While agree- 
ing that to keep the work in manageable pro- 
portions a good deal of selectivity has to be 
exercised in including case law, yet one is 
left with the feeling that some important deci- 
sions may have escaped mention. The ruling 
of the Supreme Court in Jolly George 
Verghes’s case, A.T.R. 1980 S.C. 470, call- 
ing for a new Outlook in interperting sec- 
tion 51 (a) concerning arrest and detention 
in gaol of the judgment-debtor and holding 
that there must be some other vice or mens 
rea apart from failure to satisfy the decree 
debt to justify the debtor’s arrest and the 
decision of the Madras High Court in Shetk 
Suja-ud-din v. Arumugham, (1980) 2 M.L.J. 
472 on the same question merit notice. Equal- 
ly the ruling of the Supreme Court in Vishesh 
Kumar yv. Shanti Prasad, A.I.R. 1980 S.C. 
892, laying down inter alia that if a revision 
is not maintainable under section 115 of the 
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Code it cannot be treated as one under Arti- 
cle 227 of the Constitution might have been 
included. 


It would have been gratifying if light had been 
thrown on some ticklish questions arising out 
of the amendments of 1976. For instance in 
section 11; Explanation (VIII), the expres- 
sion ‘Court of limited jurisdiction’ has been 
held by the Calcutta High Court in Nahin 
Majhi y. Tela Majhi, A.I.R. 1978 Cal. 440 
(see also Promode Ranjan Banerjee v, Nira- 
pada Mondal, A.I.R. 1980 Cal. 181) to 
mean Courts other than ordinary Courts such 
as Revenue Courts, Land Acquisition Courts, 
Administration Courts, Insolvency Courts, 
Guardianship Courts, Probate Courts etc. A 
different view has been taken in Devaki Amma 
v. Kunhiraman Nair, A.I.R. 1980 Ker. 230, 
where it is held that the expression ‘Court of 
limited jurisdiction’ includes civil Courts of 
limited pecuniary jurisdiction. The Andhra 
Pradesh High Court also seems to have reach- 
ed the same conclusion in Appala Lakshmi 
Narasamma v. Sundaramma, (1981) 2 An.L. 
T. (N.R.C.) 15. The Editors elucidation 
in view of his high position on this question 
would have been valuable. 


Reading through the commentaries one is 
Struck by the thoroughness shown in present- 
ing the different aspects of the sections high- 
lighted by the synopsis at the beginning. The 
excellence of the previous editions is fully 
maintained and the present edition is quite a 
welcome publication. 


2. Mocua, Tur Cope or Civit PROCEDURE 
( ABRIDGED EDITION) ELEVENTII EDITION by 
P. M. Bakshi, 1982 (Publishers: N. M. 
Tripathi Private Limited, Bombay). Price 
Rs. 85. 


Procedure is a compendious name given to 
the rules, norms, forms and devices that govern 
the conduct of judicial proceedings designed to 
give each party to a dispute an equal and fair 
opportunity to present his side of the case be- 
fore an unbiased Tribunal for adjudication. 
Iar from being simple and easy to follow 
these rules have in course of time become com- 
plex and cumbrous and highly technical. 
The result is that litigation has become an 
immense, costly and time-consuming business, 
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The Civil Procedure Code, provides the rules 
relating to civil litigation and constitutes an 
important working tool of the lawyer. ‘Con- 
ceived as a Students Book of modest size, the 
present edition of Mulla’s book for the stu- 
dents runs to close on one thousand pages. 


The book is not a summary of the principles 
under suitable topical headings’ but provides 
comments under each section and rule con- 
tained in the Code referring to leading deci- 
sions in an assimilable form, stated neatly 
and crisply. The Civil Procedure Code, 
underwent large-scale amendments in 1976 
partly with the view of removing those pro- 
visions which. experience showed tended to 
cause delay as in sections 47, 80, 100 and 115 
and partly to introduce changes as would 
accelerate and be in the interests of social 
justice. Instances of the latter category are 
the amendments made in the proviso to sec- 
tion, 60 (1) and those providing for compul- 
sory legal aid to indigent suitors in certain 
cases. 


In regard to section 60, clause (#7) it is noted 
that the interest which a Hindu reversioner 
has in the immovable property of a deceased 
Hindu on the death of the deceased’s widow 
is an “expectancy of succession by survivorship. 
Reversionary succession to a “widow’s estate” 
is now practically abolished and the illustra- 
tion given above has lost its aptness. ‘The 
decision of the Supreme Court in Shah Babu- 
lal Khimji v. Jayaben, A.I.R. 1981 S.C. 
1786, laying down that section 104 read with 
Order 43, rule 1, clearly applies to the pro- 
ceedings before the trial Judge of the High 
Court exercising original civil jurisdiction, 
that an order reufsing to appoint a receiver 
or to grant interim injunction is appealable 
and that the concept of the Letters Patent 
only governing the internal appeals in the 
High Courts and the Code of Civil Procedure 
having no application to such appeals is based 
on a serious misconception of the legal posi- 
tion, has not been referred to, though diver- 
gence of judicial opinion and conflict between 
the various High Courts regarding the true 
scope, ambit and meaning of the word ‘judg- 
ment’ "aging for more than a century is settled 
by this decision. Presumably the judgment 
of the Supreme Court was not available when 
the instant book matter went to the press. 
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Be that as it may, the comments are pointed, 
purposeful and easy to understand. The 
instant book brings the text up to date. The 
book has transcended the limitations of a 
students’ book and will be a welcome accession 
to a junior lawyer’s library. 


3. SATYARANJAN Das on THE Law oF 
Ultra vires (TAGORE Law LECTURES) SECOND 
Epition by M. N. Das (Publishers: R. 
Cambray and Co., Private Limited, Calcutta). 
1981. Price Rs. 130. 


The expression ultra vires means beyond the 
Scope, power or authority.. It implies ab- 
sence of capacity or power of a person, 
company, corporation or statutory body 
to do any act. For instance contracts pur- 
porting to be made by statutory corporations 
or companies beyond the powers conferred 
by statute or taken by the memorandum of 
association are ultra vires and void and they 
do not admit of ratification by the constituent 
members. It is not necessary that an act to 
be ultra vires should be illegal. 


An enactment of a legislature will be ultra 
vires if it is in excess of its legislative power 
Similarly a rule will be ultra vires if it is be- 
yond the rule-making power of the concerned 
Authority. It is truly said that “whenever 
any statutory provision be it of the Constitu- 
tion or of any ordinary legislation or any 
principle of natural justice is in the least 
slighted, bypassed, ignored or violated in a 
manner colourable or otherwise by the execu- 
tive or a quasi-judicial authority or even by 
the Legislature itself, the watchful eyes of the 
law of ultra vires come to the rescue of the 
victim”. There can be no denying that parti- 
cularly where there is a written Constitution 
the law of ultra vires plays a very significant. 
part through grant of remedies like Declara- 
tion, Certiorari, Certiorarised-mandamus etc. 
The evolution and application of the doctrine, 
its scope and limitations form a fascinating 
subject of study. 


In the present edition, the doctrine of ultra 
vires has been dealt with under fifteen chap- 
ters. ‘Chapter 1 provides an Introduction. 
Chapter 2 deals with the General Nature, 
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Import and Principles of the Doctrine. The 
topics covered by the other chapters are: 
The Government of India; Civil Services in 
India; J.ocal Government and Local Legisla- 
tive Councils; High Courts; Constitution of 
India; Corporation; Municipalities; From 
Local Boards to Panchayats; Board of Reve- 
nue; Companies and Companies—Citizen or 
State? Though the lectures concerned were 
delivered at the commencement of the cen- 
tury they continue to be relevant and have 
been edited taking note of the changes in 
the country and outside in the domestic, 
economic and political spheres. 


The author elucidates that the doctrine of 
ultra vires is of modern growth; it is purely a 
creature of judge-made law; it first began to 
take definite shape in cases upon acts done 
by railway and other companies formed 
under special Acts of Parliament; and, having 
originated in the best interests of trade and 
commerce the doctrine has been applied to 
all bodies having powers delegated to them 
by law either expressly or by implication. 
The doctrine rests upon public policy and 
commercial necessity and being once firmly 
established its operation could not be control- 
led. Having come into prominence in the 
middle of the last century in connection with 
railway companies the doctrine came to be 
applied to companies incorporated by Acts of 
Parliament and to other joint stock com- 
panies incorporated under the Companies Acts 
and to various bodies created by statute. 


It is also pointed out that apart from the pri- 
mary sense of the expression ultra vires as 
meaning beyond the powers given to a body 
elther expressly or by implication by its cons- 
tating instruments there is a secondary sense in 
which it is employed having advertence to the 
rights or powers of the individual persons 
who happen to be members of the body for 
the time being. The author states that an 
act which is within the potential powers of a 
corporation may not be within its actual 
powers and it can therefore exercise its poten- 
tial nowers in no other way than by overrid- 
ino the right of one or more of the members. 

The doctrine of ultra vires has come to wus 
from England and is of wide application. 


The nature, working and growth of this doc- 


trine naturally make an appeal to every ear- 
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nest student of Jaw. The instant book is one 
of absorbing interest and has great value for 
research purposes. 


4. INDIAN Law oF MARRIAGE AND DIVORCE 
by Kumud Desai, Fourth Edition, 1981. 
(Publishers: N. M. Tripathi Private Timit- 
ed, Bombay). Price Rs. 125. 


Though the title of the book may suggest the 
existence a uniform territorial law of mar- 
riage and divorce in India, the bool is one 
bringing together statutes like the Special 
Marriage Act, 1954; the Hindu Marriage Act, 
1955; the Parsi Marriage and Divorce Act, 
1936: the Christian Marriage Act, 1872, the 
Indian Divorce Act, 1869; and the Mahome- 
dan Law of Marriage and Divorce including 
the Dissolution of Muslim Marriages Act, 
1939. ‘Topics common to the different mar- 
tiage and divorce laws, such as restitution of 
conjugal rights, cruelty, desertion, adultery, 
alimony and custody of children are dealt 
with in a separate part. It is interesting to 
note that this part also carries chapters devot- 
ed to the Jeurish Iaw of Marriage and Divorce, 
Divorce by Custom among Hindus, change of 
religion by spouses and its consequences, Con- 
flict of Laws etc. 


The extensive amendments to the Hindu 
Marriage Act, 1955, by the Marriage Laws 
Amendment Act of 1976 have been carefully 
examined in the light of later case law. The 
author’s opinions on knotty points have been 
frankly stated. Thus adverting to the Bom- 
bay High Court’s approach that the concept 
of cruelty in section 13 (1) (a) must involve 
the same meaning as in English law in Madan- 
lal Sharma v. Santosh’ Sharma, 1980 Mah.1.. 

J. 391; the author points out that there is no 
warrant for such interpretation and that the 
“liberalising process whic commenced’ with 
Dastane v. Dastane, A.T.R. 1975 S.C. 1534. 
where the Supreme Court departed from the 
rigorous requirement of English law was car- 
ried a step further by the améndment of 1976” 
and “that by the amendment thé Act did not 
nullify the effect of Dastane y. Dastane, in 
fact gave legislative sanction to the view to 
depart from the rigid qualification and made 
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provision for more liberal interpretation” 
(See p. lvii). In Soundarammal v. Sundara 
Mahalinga Nadar, (1980) 2 M.L.J. 121: 
A.I.R. 1980 Mad. 294, referred to as a 
“marvellous decision’ by Dr. Duncan Der- 
rett it has been suggested that where a hus- 
band’s wrong or misdemenaour or matrimonial 
offence originating before the judicial relief 
founding the petition under section 13 (1-A) 
continues during that year thereby precluding 
resumption of cohabitation, he cannot make the 
judicial relief the first stage of divorce in his 
own interest. Beyond a citation of the deci- 
sion at page 94 there is no comment by the 
author. The JIatter’s view on the matter 
would have been welcome. 


There are 34 Appendices containing the rules 
framed by the Calcutta, Bombay and Madras 
High Courts under’ the Special Marriage Act, 
the Hindu Marriage Act and Divorce Act, the 
Rules of the Bombay High Court under the 
Parsi Marriage and Divorce Act, a part of the 
civil Code dealing with marriage and divorce 
in Goa, Daman and Diu, etc. The book 
under review is an excellent survey of the 
entire subject, a self-contained presentation of 
the law of marriage and divorce serving as a 
practical guide. Tt is a valuable contribution 
to legal literature. 


5. Hrnvu Law by Tahir Mahmood (Pub- 
lishers: Law Book Co., Allahabad-1). 1981 
Price Indian Rs, 100: U.K. £ 10; U.S. 
$ 20.00. 


The Hindu Law attracting present day writers 
is not the Hindu Law of ` which John D. 
Mayne rapturously said it “has the oldest 
pedigrée of any known system of jurispru- 
dence and even now it ‘shows no signs of 
dectipitude’. The Hindu Law forming the 
subject of present day treatises is for the 
major part the law laid down in the Hindu 
Marriage Act, 1955; the Hindu Succession 
Act, 1956; the Hindu Minority and Guardian- 
ship Act, 1956; and, the Hindu Adoptions 
and Maintenance Act, 1956; the law outside 
these Acts forming as it were a somewhat 
meagre addition Dr. Tahir Mahmood, the 
author of a stimulating book on the Muslim 
Law of India had ‘also brought out in sepa- 
rate yolumes his study of the Acts of 1955 
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and 1956 superseding the earlier Hindu Law. 
The book under notice consolidates all those 
volumes with a supplement forming Part V 
dealing with the “Law outside the 1955-1956 
Acts. A feature of the new book is that each 
of the five Parts has its own separate Appen- 
dices. An Appendix to Part V contains an 
English version of a Portuguese Decree of 
1880 relating to the Customs of Hindus in 
Goa. Another feature is the reproduction of 
the text of thé Bill pending’in Parliament 
which, when enacted, will have considerable 
impact ‘on Adoption among Hindus name- 
ly, The Adoption of Children Bill, 1972. 
Reference is also made to the Bill now being 
actively considered ‘to add “irretrievable 
break-down of marriage” an additional ground 
of divorce in section 13 of the Hindu Mar- 
riage Act. 


Going through the book one is struck by the 
wealth of materials provided including the 
Rules and Forms under the different enact- 
ment, earlier legislation, related . legislation 
and extracts from legislations having ən im- 
pact either directly or indirectly on Hindu 
law principles. One has also to note that the 
author has waded through an enormous 
amount of judicial decisions rendered almost 
up to date. 


One or two things may be mentioned. At 
page 713, the doctrine of pious obligation is 
stated to be based on the doctrine of right by 
birth. It will be more accurate to describe 
if as à sequel or corollary. The obligation. 
at its inception was a duty independent of 
any question of right or property. In his 
comments on cruelty ds a ground of divorce 
af page 102 ef seq there is no refererice ‘to 
the Bombay High Court ruling in Mandanlal 
Sharma v. Santosh Sharma, 1980 Mah.L.J. 
391, expressing the view that the concept of 
cruelty ` in section 13 (1) (a) of the Hindu 
Marriage Act must involve the same meaning 
ds in English law even after the 1976 amend- 
ment. ‘Again under section 23 (1) (æ) the 
author does not refer to the decision of the 
Madras High Court in Swoundarammal v. 
Sundara Mahalinga Nadar, A.I.R. 1980 
Mad 294,‘holding that if the defaulting 
spouse persists in doing the same wrong which 
had’ formed the ground for’ the earlier peti- 
tion filed against him, section 23 (1) (a) 
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will definitely prevent him from seeking relief 
for divorce; and if it can be shown that thé 
person seeking relief under section 13 (1-A) 
has committed any further wrong apart from 
what has been pleaded in the earlier petition, 
or the wrong already committed is of a con- 
tinuing nature, and such conduct is serious 
enough to justify the other party from comply- 
ing with the decree that has been passed, 
the amendments effected to the Act do not 
enable such defaulting spouse to secure a 
decree for divorce. 


THE MADRAS 


The summaries provided in Part VI though 
relatively short constitute a brilliant and pithy 
presentation of the concerned principles. The 
book is a refreshing and welcome addition to 
the liferature on the subject. l 


6. Law or MARRIAGE AND DIVORCE IN 
Inpra by B. P. Beri (Publishers: Eastern 
Book Company, 34, Lalbagh, Lucknow- 
226 001) 1982. Price Rs. 100. 


The motivation for writing and a special fea- 
ture of this book is described thus: “A study 
which includes the steps of evolution of mar- 
riage and divorce to the present day, the com- 
plex considerations which are pressed into ser- 
vice in resolving the problems, is likely to be 
useful. An effort has been made in this 
direction not as a conventional commentary 
on the sections of the statutes but according 
to the topics that confront the lawyer and the 
legislator”. (Preface). The object is laud- 
able but to what extent the lawyers and legisla- 
tors will allow themselves, to be helped will 
remain a moot point. It is stated, .that the 
facts of the important English cases have been 
extensively extracted to enable the mofussil 
lawyer and the judge to appreciate the deci- 
zion (bid). This is quite realistic notwith- 
standing the vociferous disfavour of some to 
the citation of British precedents and their 
advocacy of the need for evolving an Indian 
jurisprudence on all these matters, 


The topics under which the study is present- 
ed in the instant book are: Institution of 
Marriage; Void and Voidable Marriages; 
Restitution of Conjugal Rights; Judicial Sepa- 
ration and Divorce; Bars to Relief; Mainten- 
ance and Alimony; Procedure and Practice; 
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Children; Remarriage and Precedents. The 
Rules framed by the various High Courts and 
the Rules for Registration of Marriages of dif- 
ferent States have heen included. The texts of 
twenty concerned or related Acts have been 
provided as also relevant Extracts from the 
Indian Penal Code, sections 493 to 498: 
Criminal Procedure Code, 1973, sections 125 
to 128; and Civil Procedure Code, 1908, 
Order 32-A., 


Throughout the book the exposition of the law 
is lucid and analytical. The author makes a 
meaningful examination of case law and states 
his views with candour. At page 99 on the 
question of matrimonial home he thus obser- 
ves: “Until the law accepts the principle of 
irretrievable break-down . of marriages as a 
ground for relief when the wedlock becomes 
a dead-lock on account of disagreement on the 
location of a home the Courts will be called 
upon to decide the question. One may agree 
that the casting vote should not be the exclu- 
sive privilege of the ‘male’. At 137, in 
regard to constructive desertion he, rejects 
the subjective view that however bad the con- 
duct of a spouse be he will not be guilty of 
desertion unless he intended to put an end to 
cohabitation as being often an elusive test, 
that a practical and pragmatic approach is 
preferable and that it is the presumptive test 
that should largely decide the cases. In regard 
to Krishna Kumari’s case, 1980 M.1..R. 105 
(P. and H.), where she a mother of two 
children became a Brahmakumari discontinu- 
ing her matrimonial obligations for two years 
and the High Court held her conduct amount: 
ed to cruelty and desertion and granted 
divorce, the author’s criticism that it is not a 
case of cruelty at all though it may be cons- 
tructive desertion and that it will be a ground 
under section 13 (1)) (vi) of the Hindu 
Marriage Act of entering a religious order 
is difficult to disagree. At page 54 the author 
cites Suramma v. Ganpathalu, A.T.R. 1954 A. 
P. 193, laying down that the marriage of a 
bridegroom below 18 with a bride below 15 is 
viod ab initio under the Hindu Marriage Act. 
The author adds that’ this view is open to 
doubt but fails to notice that the cited deci- 
sion has been ‘overruled by a Full Bench of the 
same High Court in Venkataramana v. State. 
A.I.R. 1977 A.P. 43 (F.B.). At page 183 
in regard to the scope of the expression taking 
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advantage of his own wrong in section 23 (1) 
(a) while the author has cited a number of 
rulings there is no reference to the decision of 
the Madras High Court in Soundarammal v. 
Sundara Mahalinga Nadar, A. I. R. 1980 
Mad. 294, striking a somewhat different note. 
The views of the author, a retired Chief 
Justice of a High Court, on all such matters 
will be very valuable and entitled to great 
weight. The book is a welcome. publication. 


7 and 8. INpIAN PENAL Cor, 1860 by 
V. B. Raju Fourth Edition, 1982. (Publi- 


shers: Eastern Book Co., 34-Lalbagh, Luck- 
now.) Vols. I and II. Price Rs.. 200 per 


set of two volumes. 


The Indian Penal Code is more than twelve 
decades old.’ Drafted by Lord Macaulay it 
has won general acclaim for its draftsmanship 
and in the days when Britain was a colonial 
Empire the Code was applicable outside India 
also. It has also not undergone as many 
amendments as some other enactments. It is 
only of late that overhauling of the Code and 
large scale amendments thereto are being 
considered. The present work in two volumes 
is a section-wise commentary on the provi- 
sions of the Penal Code. Volume J covers 
sections 1 to 298 and Volume ITI section 299 
to the end. There are also five Appendices, 
dealing with Intention, Knowledge, Intention 
and Knowledge, charge and Punishment, res- 
pectively. 

A synopsis is provided under each section and 
comments given under each heading referring 
to case law. The comments are made with 
assurance and where the author differs from 
others he states his view in a forthright man- 
ner. At page 51 para. 11 it is stated: “The 
author submits that section 24 is exhaustive’. 
No supporting reasons are given and the 
statement sounds like an ipse dixit. It is 
gratifying that generally the author’s views 
are given in paras. headed “Author’s view”. 
One or two suggestions ‘may be made. It 
would have added to the utility of the work 
if in an Introduction matters like concept of 


Crime and Criminal Liability the role of mens 
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rea and modern trends and perceptions, the 
impact on the Penal Code provisions of 
gradual attenuation of sanctity of private pro- 
perty, criminal law as an instrument of social 
change etc., had been discussed. Case law 
citations have been made both in the body 
of the book as well as in the footnotes. In 
the absence of a table of cases it becomes 
difficult to verify if a particular decision has 
been taken into account. This needs to be 
remedied. : | 


Glaring typographic mistakes occur at places. 
In the Preface itself, for instance, in line 9 
“Compentary” should .be “Commentary”. 
Likewise in line 12 “crispmand lucid” should 
be “crisp and lucid”. - ; 

It is true that commentators do not make the 
law; but often their views serve as beacon 
lights, much more so, as in the case of the 
author of the instant book, a retired Judge 
of the High Court with considerable judicial 
experience. The ingredients of all impor- 
tant offences have been clearly stated and 
model charges under relevant sections have 
been indicated. The instant book should 
serve well the bench and the members of the 
bar alike as a dependable guide ‘on the sub- 
ject. : 2 anheo 


9. H. P. Varsuni’s CRIMINAL TRIAL AND 
JupcMEntT. THIRD EDITION, REVISED by 
Dhirendra Pal Varshni, 1981. (Publishers: 
Eastern Book Company, 34 Lalbagh, Luck- 
now). Price Rs..60. ce p 3 
This book is primarily intended to afford 
guidance to presiding officers in Courts as 
well as to-the. members of the bar .to- avoid 
common mistakes, errors of. law and proce- 
dure surfacing during the course of. criminal 
proceedings and their disposal and thereby 
achieve. appreciable reduction of work before 
the appellate Courts. -In case schools for the 
training of magistrates are.set up it is hoped 
that the instant book will be helpful in regard 
to such work as well. - f= f 


The book is divided into three parts. Part I 
is devoted to the Concepts of the Rule of 
Law,: Administration of Justice and. Judi- 
cial- Precedents and their value. Part IT is 
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concerned with the Skills which cover Systems 
Approach to Criminal Justice, Preventive Or- 
ders, Cognizance of Offences by Magistrates 
and the Charge. Preliminary Inquiry, Trial be- 
fore Magistrate, The Sessions Trial, Special 
Procedure at the Trial in Certain Cases, Rules 
of Evidence in Criminal cases and Interpreta- 
tion of Penal Statutes, the Record of the Case, 
and, How to assess Evidence and deal with 
Confessions, Part III captioned “Attitudes” 
adverts to the Law Relating to Bails and 
Remand, Orders in certain Special Cases, 
Miscellaneous matters, Judgment in Criminal 
Cases, Judgments of Trial Courts and Appel- 
late Judgments. There -are three Appendices, 
Appendix A sets out the Constitution and 
Powers of Criminal Courts and Officers, be- 
ing sections 6 to 25 of the ‘Criminal Proce- 
dure Code, 1973. Appendix B furnishes the 
Forms relating to Preventive Orders and 
Appendix C deals with the Ordinary Powers 
of State Magisrtates, patterned on Sche- 
dule ITI of the 1898 Code of Criminal Proce- 
dure. The Preface to the present edition 
makes it clear that the appendix can only be 
said to be illustrative. 


There is much truth in the author’s observa- 
tion (page 8) that “the essential factor in 
speedy and inexpensive Justice is not the 
machine but the man who runs it”. In racing 
phraseology it is often the riding that does it. 
The author might have also added that satis- 
factory justice demands that justice should 
not only be done but must also be seen to 
be done. Procedure should be used not to 
harass and impede but to advance Justice. 
In Chapter 1V—Systems approach to criminal 
Justice—Kipling’s couplet: 


“I keep six honest serving men, 

They taught me all I know, 

Their names are Who, Why and What 
And When and Where and How.” 


is wholly apposite. All knowledge, skills and 
aptitudes acquired by a person are only 
through inquiry remorselessly pursued and 
without such inquiry one’s outlook and under- 
standing will be merely pedestrian and a 
Judge can never be a social engineer activis- 
ing law as an instrument of social change. 
The author’s treatment of the entire criminal 
procedure and allied knowledge in the diffe- 
rent chapters collecting together different 


topics under one head is sure to prove 
helpful to practising lawyers as well as Judges, 
The notes and suggestions are lucid and the 
exposition is marked by a high decree of 
accuracy and precision. The book is a 
valuable contribution to the procedural law 
of criminal Courts. 


10. How To FRAME A CHARGE (UNDER 
PENAL CODE AND OTHER CRIMINAL Acts) by 
Dhirendra Pal Varshni, 1981 Edition. (Pub- 
lishers: Eastern Book Company, 34 Lalbagh, 
Lucknow). Price Rs. 30. 


Charge is the solemn act of calling before a 
magistrate an accused person and Stating in 
his hearing in order that he may defend him- 
self what is the accusation against him. In 
England it is known as indictment. Chap- 
ter XVII, Criminal Procedure Code, 1973 
deals with the form of charge. It is a pre- 
cise written formulation of the specific, accu- 
sation of the commission of an offence made 
by the Court against a person who is entitled 
to know its nature. Charge is not a mere 
formality but is a fundamental requirement of 
a criminal case. Its object is to ensure that 
the accused has sufficient notice of the matter 
with which be is charged and to enable the 
Court to keep in view the real points in issue 
and to confine the evidence to such points. 
Charges may take various forms and types. 
A charge may be under a single head or a 
composite charge. It may be in respect of 
a single accused or a number of them. The 
framing of the charge must of necessity be 
Struck by the Court in warrant trials and 
sessions trials. Imperfections in the charge 
may vitiate a trial if prejudice is caused to 
the accused or occasions a failure of Justice. 
So charge-framing is more or less an art to 
be taken seriously, a practical discipline with 
a margin of flexibility for later adjustments 
if necessary but admitting of no vagueness. 


The instant book elucidates all these aspects. 
In Chapter I the theory behind charge framing 
is considered. Chapter II is a survey from 
“concept to mundane”. Chapter IIT discusses 
joinder and misjoinder of charges and club- 
bing of cases. Chapter IV covers charges 
before Magistrates and Chapter V charges be- 
fore the Court of Session. Model Charges are 
provided in a further six chapters (1) under 
the Penal Code, (2) under the Arms Act, 
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(3) under the Prevention of Food Adultera- 
tion Act, (4) under the Essential Commodi- 
ties Act, (5) under the Prevention ofCorrup« 
tion Act, and (6) under the Drugs and 
Cosmetics Act. 


The book will serve as a dependable guide 
to Magistrates and Sessions Judges in framing 
charges and will be of great interest to the 
members of the criminal bar as well. 


11. Company Law by Avtar Singh, Seventh 
Edition 1982. (Publishers: Eastern Book 
Company, 34 Lalbagh, Lucknow). Price 


Hard Bound Rs. 45, Paperback Rs. 36. 


Law provides two avenues to persons desirous 
of carrying on business jointly, namely, a 
partnership and a company. While a partner- 
ship may be better suited for small scale busi- 
ness with a group of persons having mutual 
trust and confidence taking a personal interest 
forming a company will be the better course 
particularly where mobilisation of large capi- 
tal would be needed in view of the privilege 
of limiting one’s personal liability for the 
debts of the business. No wonder the joint 
stock company has become the predominant 
form of business organisation and a key factor 
in the national economy. Indian Company 
Law originated with the Joint Stock Com- 
panies Act, 1850. The law has developed 
enormously since then and at present the 
Companies Act of 1956, as amended from 
time to time contains the law. The Act is 
not exhaustive and on points where no guid- 
ance is found in the provisions of the Act, 
decisions of English Courts in particular have 
been resorted to for light. Time does not 
stand still. With each passing year fresh 
problems of company law surface calling for 
new solutions and changes in the existing law. 
It is also a fact that the Act contains a lot 
of dead wood waiting to be chopped off for 
instance the provisions relating to managing 
agents. Company law has become a relative- 
ly complicated subject. To identify and pre- 
sent its basic and elementary principles calls 
for skill and experience. 


The book under notice sets out the law in 24 
chapters arranged under the heads Corporate 
Personality; Registration and Incorporation, 
Memorandum of Association; Articles of 
Association; Prospectus; Promoters: Shares: 
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Shareholders or Members: Share Capital; 
Directors, Other managerial Personnel; Meet- 
ings; Dividends, Audit and Accounts; Bor- 
rowing, Lending and Investments and Con- 
tracts; Debentures; Majority Powers and 
Minority Rights; Prevention of Oppression 
and Mismanagement; Investigation; Kinds of 
Company; Reconstruction and Amalgamation ; 
Defunct companies; Winding up; Voluntary 
Winding up; and Conduct of Winding up. 


It is indeed gratifying that the author has 
taken into account even very recent decisions 
like the Needle Industries Case, A.I.R. 1981 
S.C. 1298, holding inter alia that private com- 
panies and public companies do not between 
them exhaust the universe of companies and 
that three types of companies occupy a dis- 
tinct place in the Companies Act, namely: 
(1) private companies; (2) public companies, 
and (3) private companies which have be- 
come public companies by virtue of sec- 
tion 43-A but which continue to include the 
three characteristics of a private Company. 
The author might perhaps have noticed also 
the rulings like Harkishin Lakhimal Gidwani 
v, Achyut Kashinath Waghe, 1981 Mah.L. 
J. 61, deciding that section 630 (1) would 
apply to a person who having properly come 
into possession of property was wrongfully 
withholding it after termination of his employ- 
ment, or M|s. Marikan (Motors) Ltd. v. 
M. L. Ravi Kumar, 1981 Tax.L.R. 2529 
(Ker. ), discussing how far a Court has juris- 
diction to interfere with the internal manage- 
ment of a Company. This however is a mionr 
matter. The book furnishes a clear and non- 
techinical account of the salient provisions of 
the Indian Companies Act. ‘Clarity and 
simplicity of language, analytical treatment, 
and the comprehensiveness of the case mate- 
rials characterise the work. The book will 
be of great assistance to lawyers, students and 
to every one concerned with company matters. 
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12. GUIDE TO FOREIGN EXCHANGE REGULA- 
TIONS by P. L. Malik, 1981 Edition. (Pub- 
lishers: Eastern Book (Company, 34 Lal- 
bagh, Lucknow.) Price Rs. 45. 


The term ‘foreign exchange’ for purposes of 
Parliamentary legislation covers not only con- 
trol over it but also its acquisition in order to 
improve the economic stability of the country. 
The Foreign Exchange Regulation Act has as 
its main object the regulation of all transac- 
tions in foreign exchange affecting directly or 
otherwise import and export trade so as to 
ensúre that the country’s foreign exchange 
resources are utilised for the economic develop- 
ment of the country and malpractices of 
under-invoicing and over-invoicing are pre- 
vented. Leakage of foreign exchange arising 
out of tourism and employment of foreigners 
is sought to be plugged. Safeguards are 
provided against illegal inflow of foreign capi- 
tal and outflow of foreign exchange. Con- 
trol over repatriation of sale proceeds over 
exported goods is also tightened by requiring 
an exporter to make a declaration as requir- 
ed by section 18 and penalising untruth or 
falsity in any of the several particulars to be 
disclosed in such declaration. Important rules 
and regulations have been framed under the 
Act. The Central Government and the 
Reserve Bank are also issuing Notifications 
from time to time. ‘An up-to-date compen- 
dium of all these materials together with inter- 
pretations placed by the Courts is therefore a 
desideratum. 


The book under notice contains the Ioreign 
Regulation Act, 1973; Foreign Exchange 
Regulation Rules, 1974; Adjudication Pro- 
ceedings and Appeal Rules, 1972; Foreign 
Exchange Regulation (Publication of Names) 
Rules, 1975; Foreign Exchange Regulation 
(Authentication of Documents) Rules, 1976; 
Foreign Exchange Regulation (Encashment of 
Draft, Cheque or other Instrument) Rules, 
1977 and Non-Resident (External) Account 
Rules, 1970; Notifications issued by the ‘Cen- 
tral Government; Notifications issued by the 
Reserve Bank of India; Reserve Bank Direc- 
tions in so far as they deal with (1) Import 
and Export of Bullion, Securities etc. ; 
(2) Foreign Exchange Transactions by Banks 
with the public; (3) Export of Goods and 
Services; (4) Import of Goods; (5) Foreign 
J—12 
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Travel; (6) Sundry Remittances; (7) Joint 
ventures abroad; and (8) Foreign Invest- 
ment in India. It is claimed that the mate- 
tial is made up-to-date till May, 1981. 


‘The book provides, as it were, a complete 
armoury for the businessmen, the Enforcement 
Authorities under the Act and also for the 
Jawyers. The comparative Table provided 
indicating the corresponding sections of the 
Act VII of 1947 in relation to the sections 
of the present Act XLVI of 1973 is a helpful 
feature. Important decisions like Director of 
Enforcement v. M|s. Krishnaswamy, A.1.R. 
1979 S.C. 1969: (1980) 1 M.L.J. (S.C.) 
47, have been noticed. The inclusion of an 
Introduction setting out the importance of 
Foreign Exchange and the various aspects of 
it would have enhanced the usefulness of the 
book. 


13. Law or PARTNERSHIP by Avtar Singh, 
1981 Edition. (Publishers: Eastern Book 
Company, 34, Lalbagh, Lucknow.) Price 
Rs. 60. 


Partnership is one familiar type of business 
organisation; company is another. The 
Indian Partnership Act enacted in 1932 recog- 
nises and deals only with business partnerships 
in all its aspects of promotion, administration 
and dissolution. The Act is designed to foster 
a close bond of business relationship among 
the partners inter se, a relationship of trust 
and confidence measuring up to a high code of 
honesty. The Income-tax Act also encourages 
formation of partnerships by entitling them to 
certain tax benefits. A notable feature of the 
Partnership Act is its provision for the regis- 
tration of firms. ‘Though registration is not 
actually compulsory it is practically compul- 
sory. To make firms go to the Public Regis- 
ter the. device adopted is to cut short their 
ability.to sue otherwise. Tive decades have 
passed since the Partnership Act came into 
operation and quite a respectable amount of 
case law has gathered over the years in regard 
to the interpretation of its provisions. 


The present book is divided into three parts. 
Part I presents detailed comments section- 
wise on the provisions of the Act. The second 
part provides a set of practice points correlat- 
ing the provisions of the Act with those of 
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the Civil Procedure Code like Order 30, show- 
ing how suits arising out of partnership affairs 
should be moulded. The last part endeavours to 
give a systematised set of principles emerg- 
ing from the concerned statutory provisions 
and decisions as to the ascertainment of the 
genuineness of a partnership for taxation pur- 
poses. ‘There are ten Appendices giving the 
Partnership Rules framed in the States of 
Andhra Pradesh (1957) ; Assam (1953), Ben- 
gal (1933), Bihar and Orissa (1933), Bom- 
bay (1932), Delhi (1972), Madras (1932), 
Mysore (1954), Punjab (1932) and Uttar 
Pradesh (1933). 


The exposition is lucid and-interesting. The 
extracts taken directly from judgments, and 
cited in support of the points made constitute 
a welcome feature. The commentaries, under 
each section are headed by a synopsis. At 
page 72 referring to the decisions in 
(1887) 10 Mad. 69 and (1907) 31 
Bom, 25; it is remarked that both these deci- 
sions were earlier to the opinion expressed in 
Abraham v. Abraham, (1861-63) 9 M.I.A. 
195 (P.C.). The remark should be that they 
were later than the Privy Council decision. 
ynder section 69 (2), the decision in Krishnan 
y. Aruna and Associates, (1979) 2 M.L.J. 
1, holding that a suit by an unregistered firm 
is non est, and under section 69 (4) the ruling 
in Md. Khalil Rahaman v. Bhayabati Cha- 
ran, A.I.R. 1978 Cal. 321, that a suit for 
injunction and for accounts of a partnership 
between partners even if tentatively valued at 
Rs. 100 would not be covered by that sub- 
section might have been noticed. In the Pre- 
face, page (i), para. 2, line 3, mention is 
made of “Chronicity of litigation’. Chroni- 
city seems to be of new coinage. 


The book under notice is an impressive, pre- 
sentation of the principles of partnership law, 
which is bound to serve well both lawyers and 
students. 


14. Tur BOMBAY TENANCY AND AGRICUL- 
TURAL Lanps Act by C. C. Anajwala, Fourth 
Edition, 1982. (Publishers: C. Jamnadas 
& Co., Educational and Law Publishers, 
Bombay 400002.) Price Rs. 50. 
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Land reform has for its objectives, the evolu- 
tion of an agricultural economy with high 
levels of efficiency and productivity and the 
elimination of elements of exploitation and 
social injustice within the agrarian system. 
Legislation was accordingly undertaken in the 
different States to confer on agricultural 
tenants security of tenure and freedom from 
arbitrary eviction, to prohibit transfer of hold- 
ings to non-agriculturists, to prevent rackrent- 
ing and to abolish absentee landlordism. The 
Bombay Tenancy and Agricultural Lands Act 
was enacted at the very threshold of Ide- 
pendence and has undergone a number of 
amendments since then. 


The instant book contains full and up-to-date 
texts of the Bombay Tenancy and Agricul- 
tural Lands Act as in vogue in the Bombay 
areas of Maharashtra and the Bombay Ten- 
ancy and Agricultural Lands (Vidarbha 
Region) Act, 1958. There are eight Appen- 
dices giving The Bombay Tenancy and Agri- 
cultural Lands Rules, 1956; Notifications; The 
Bombay Tenancy and Agricultural Lands 
(Vidarbha Region) Rules, 1959; Extracts 
from the Maharashtra Agricultural Lands 
(Ceiling on Holdings) Act, 1961; The Mam- 
Jatdars’ Courts Act, 1906; The Bombay 
Revenue Tribunal Act, 1957 and the Bombay 
Tenancy and Agricultural Lands (Bombay 
Revenue Tribunal Procedure) Rules, 1958. 


The Introduction provides a study covering the 
different aspects of land reform up to the 
finalising the Sixth Plan for 1980 to 1985 with 
a wealth of statistics showing how far the 
Objectives behind land reforms have’ been 
achieved. A commentary on the different 
sections of the Act, lucid and easily intelli- 
gible has been given and due note has been 
taken of the case law up-to-date. In the 
course of the comments the author has pointed 
out the lacunae in the law and made sugges- 
tions for meeting them. The author has 
rendered the understanding of what Chief 
Justice Chagla described as a “most complex 
Jaw” as simple as possible. The book will be 
found useful by the Bench and the Bar, by 
lawyers as well as laymen. 


15. SUPREME Court LABOUR Dicesr, 1950— 
1976 by S. K. Agrawal, 1977. (Publishers: 
Law Book Co., Sardar Patel Marg, Allaha- 
bad 1.) Price Rs. 70. 
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A digest is a body of law or abstracts collected 
and arranged. It is an immense labour- 
saving device to the lawyer. Its enunciations 
have often served even as authoritative sum- 
maries of the originals. The ordinary law 
digest covers the whole field of law setting out 
briefly the points decided and the Journals in 
which the particular judgment is reported and 
it appears periodically. Specialised Digests 
are now coming into vogue, covering special 
subjects like labour, taxation, motor accidents 
or noe Superior Courts or sometimes 
both. 


The development of an indigenous system of 
labour jurisprudence in India is entirely due 
to the Supreme Court. Verily Indian labour 
Jurisprudence is a creation of the Supreme 
Court. Labour and industrial relations are 
never static. They are delicate, unpredictable 
and most important from the point of view of 
the country’s economy. With new industries 
coming up rapidly and frequent enactment of 
new statutes, there has been a phenomenal out- 
put of precedents in ‘this neicd covering the 
interpretation of the Industrial Disputes Act, 
the Minimum Wages Act, etc. Apart from 
these Article 311 of the Constitution has been 
responsible for a large number of decisions. 
Mr. Agrawal has therefore done well to bring 
out the Supreme Court Labour Digest. 


The merit of a Digest depends on the analy- 
tical skill in arranging the topics, the ability 
to present the points considered in a crisp form, 
accurately and in simple language so as to 
make them quotable in Courts, the exhaustive- 
ness of the parallel and cross-references, the 
awareness of the distinction between the main 
and ancillary matters decided. The present 
work measures up to all these requirements. 
Overruled and reversed cases have been men- 
tioned, observations by way of obiter dicta 
are also noticed; citations provide the names 
of the parties as found in the judgments. 
The Digest is bound to prove popular. 


16. K. D. Srivasrava’s COMMENTARIES ON 

CONTRACT LABOUR (REGULATION AND ABOLI- 

TION) Act, 1970, Third Edition. Revised by 

G. Saran, (Publishers: Eastern Book Com- 

py ca Lalbagh, Lucknow.) 1982. Price 
S, 70. > s 


Contract labour constitutes a large segment of 
unorganised labour in this country. A work- 
man is deemed to be employed on contract 
labour in oi in connection with the work in an 
establishment when he is hired in or in con- 
nection with such work by or through a con- 
tractor with or without the knowiedge of the 
principal employer. Industrial adjudication 
generally does vot encourage the employ ucn' 
of contract labour in modern times but the 
question in a given case is not to be decided 
on theoretical or academic considerations but 
also on the terms and conditions on which 
contract labour was employed in the particular 
case and the grievance made by the employees 
in respect thereof. So muck prone to 
exploitation and so much without protection 
against the same were these classes of labour 
that demands of social justice and special pro- 
tection to the weaker sections of society led 
Parliament to intervene and the Contract 
Labour (Regulation and Abolition) Act, 
1970 was enacted. The 1970 Act was passed 
to prevent exploitation of contract labour and 
also to introduce better conditions of work for 
the workmen. The Act provides for regula- 
tion as well as for the abolition of contract 
labour. The policy of the Act is to abolish 
contract labour wherever possible and practi- 
cable and where it cannot be done away with 
altogether to so regulate the service conditions 
of labour as to ensure payment of wages and 
provision of essential amenities. The Act 
applies to every establishment in which 20 or 
more workmen are employed or were employed 
on any day of the preceding 12 months on 
contract labour. The Act does not apply to 
establishments in which work only of an inter- 
mittent or casual nature is performed. The 
Act provides inter alia for the setting up of 
Advisory Boards at the Central as well as 
State levels; registration of certain establish- 
ments; licensing of contractors; measures re- 
lating to health and welfare of contract labour 
like establishment of canteens, rest-rooms and 
first-aid facilities; responsibility for wages etc. 
The Act is no doubt a major break-through 
towards regulating the working conditions of 
contract labour. | How far its objects have 
been achieved is anybody’s guess. 


Besides providing the text of the Act and 
section-wise comments in Part I in the light 
of decided cases, the book furnishes in Part 
IJ, The Contract Labour (Regulation and 
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Abolition) Central Rules, 1971; in Part III, 
The Contract Labour (Regulation and Aboli- 
tion) Central Rules, 1971—Construction and 
Maintenance of Creches; and in Part- IV the 
States Rules of Andhra Pradesh, Maharashtra, 
Rajasthan, Madhya Pradesh, Uttar Pradesh 
and West Bengal. The comments of the 
author are objective and conduce to easy 
understanding of the sections. The book will 
prove highly useful to all concerned with the 
implementation of the provisions of the Act. 


17. Tue BOMBAY INDUSTRIAL RELATIONS 
Act, 1946 (XI or 1947), wirn RULES 
AND Notirications by C. C. Anajwala, Fifth 
Edition, 1982. (Publishers: C. Jamnadas & Co. 
Shamaldas Gandhi Marg, Bombay-400 002. ) 
Price Rs. 30. 


Industrial disputes and labour welfare are in 
the Concurrent Legislative List both under the 
Government of India Act,. 1935 as well as 
under the Constitution of India. Both the 
Bombay Industrial Act, 1946 (Bombay Act 
XI of 1947) and the Industrial Disputes Act, 
1947 (XIV of 1947) are  pre-Inde- 
pendence statutes. The State Act being 
posterior to the Central legislation and having 
been assented to by the Governor-General as 
required by section 107 (2) of the Govern- 
ment of India Act its provisions prevail over 
any corresponding provisions of the. Central Act 
in case of any repugnancy. The Bombay 
Act operates concurrently with the Central 
enactment, the Industrial Disputes Act, 1947. 
It is now familiar knowledge that a Bill is 
pending before Parliament to exclude Hospi- 
tals, Educational Institutions, etc., from the all- 
embracing interpretation of the term industry 
in Bangalore Water Supply & Water Sewer- 
a. Board v. Rajappa, A.I.R. 1978 S.C. 
48. 


The instant book in the Introduction deals 
with all these matters. It then goes on to fur- 
nish lucid comments supported by case law up- 
to-date on the provisions of the Act. There 
are five appendices containing respectively. 
Notifications issued by Government regarding 
application of the Act to various Industries ; 
ihe Bombay Industrial Relations Rules, 1947, 
the Labour Courts (Practice and Procedure) 
Rules, 1947; the Bombay Wage Board Rules, 
1948, and the Industrial ‘Court Regula- 
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tions, 1947. Though a State Act, the pro- 
blems arising and situations dealt with there- 
under have their interest for the rest of India 
as well, The instant book will be of great 
assistance to employers and employees ; Labour 
and Industrial Courts, members of the Bar and 
students of Industrial and.Labour Laws. 


18. CENTRAL EXCISE TARIFF or INDIA, 1982- 
83 (Ninth Edition) by R. K. Jain. (Publi- 
shers: Central Law Office, 3584, Netaji 
Subhash Marg, Darya Ganj, New Delhi- 
110002.) Price Rs. 70. 


Excise is a word of vague and somewhat ambi- 
guous meaning. While duties of custom are 
levied on goods going abroad or imported 
from abroad, duties of excise are levied on 
home-made goods or goods made in the taxing 
country. It is essentially a tax on articles 
produced or manufactured in the taxing coun- . 
try and intended for home consumption., The 
Finance Act, prescribes each year, the tariff 
for the year ; excisable goods are specified in the 
First Schedule of the Central Excises and Salt 
Act as being subject to a duty of excise. 
If a product is neither defined in the First 
Schedule to that Act nor defined in the Act it 
should be classified according to the popular 
meaning or according to its commercial sense. 


The instant book points out. | How to use 
this tariff and follows it with a Commodity 
Index. It provides comments on Budget 
Changes in 1982-83 and then gives comments 
on classification of excisable goods, valuation 
of excisable goods and exemption from duty. 
It adverts to exemption to manufacturers 
having annual clearances of less than Rs. 20 
lakhs, Special Duties of Excise and General 
Exemptions. It deals with the Central Excise 
Tariff relating to the various items referring 
to the relevant case law. There are three 
appendices the first two devoted to ‘Additional 
duties of excise on textiles and textile fabrics 
(Appendix I); Additional duties and cesses 
Jeviable under other Acts (Appendix II) and 
the third furnishing a Chronological List of 
basic notifications issued in respect to Items of 
Central Excise Tariff (Appendix III). The 
author has invited special attention to the fact 
that by virtue of the declaration made in the 
Finance Bill, 1982 under the ‘Provisional 
collection of Taxes ‘Act, 1931, the provisions 
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relating to the imposition or increase of duty 
proposed under clauses 43 to 47, and 49 to 
53 of the Finance Bill, 1982 have the force of 
law and such changes shall take effect from 
the midnight of 27th February, 1982|28th 
February, 1982. The book will be immensely 
useful to businessmen, traders and merchants 
ìn particular. 


19. COMMENTARY ON THE MAJOR PORT 
Trusts Act, 1963 (Act XXXVIII or 1963), 
(as amended by the Major Port Trusts 
(Amendment) Act, 1974 by 4A. B. Gandhi, 
First Edition, 1st January, 1982. (Publi- 
shers: Milan Law Publishers, 15|2, Navjivan, 
Bombay-8.) Price Rs. 55. 


The term ‘port’ denotes a natural or artificial 
haven or access of the sea to which ships may 
conveniently come and at which they may load 
or unload. With the rapid expansion of 
overseas travel, trade and commerce the deve- 
lopment and administration cf ports and con- 
trol of traffic through them have assumed great 
importance. The Port Trusts at Calcutta, 
Bombay and Madras are statutory bodies gov- 
erned by the Calcutta Port Act, 1890, Bom- 
bay Port Trust Act, 1879 and the Madras 
Port Trust Act, 1905. Since then other major 
ports have emerged. The Major Port Trusts 
Act of 1963 was enacted with a view to bring 
certain major ports in line with the statutory 
port trusts of Calcutta, Bombay and Madras. 
Since then this Act has been amended by the 
Major Port Trusts (Amendment) Act, 1974, 
so as to make the Act as amended applicable 
to Calcutta, Bombay and Madras ports also. 
A notification, dated 1st February, 1975 has 
been issued by the Central Government 
appointing that date as the date on which the 
Amended Act is to come into operation. 


The instant book is 2 commentary on the Act 
of 1963 as amended in 1974 taking into 
account whatever decisions have been rendered 
in relation to the provisions of the Act and 
making judicious use of decisions under the 
provisions of the Calcutta, Bombay and 
Madras Acts. The book will prove useful to 
lawyers, traders and others concerned with or 
interested in the administration of the ports. 
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20. MAKING or INpIA’s CONSTITUTION Dy 
H. R. Khanna. [Judge, Supreme Court of 
India (retired)} 1982. (Publishers: Eastern 
Book Company, 34, Lalbagh, Lucknow.) 
Price Rs, 40. 


The making of India’s Constitution is a 
fascinating story. Talleyrand said that a Con- 
stitution must be short and obscure tf it was 
to work. Sir Ivor Jennings criticised the 
Indian Constitution as being too Jong and 
complicated as would lead to rigidity. ‘The 
criticisms have been belied. Mr. Khanna 
points out that the length of the Constitution 
has not Jed to its rigidity. The Constituent 
Assembly met for the first time on 9th Decem- 
ber, 1946 and its deliberations continued till 
26th November, 1949. 


In the present book which contains the text 
of the three Sulakhani Devi Mahajan Memo- 
rial Lectures delivered on 23rd, 24th and 25th 
March, 1981, Mr. Khanna has traced the 
various changes made in the original draft | 
Constitution of India during its passage through 
the Constituent Assembly and the final shape 
given to the Constitution. He has added his 
own comments on various aspects of the Con- 
stitution. Mr. Khanna recognises that the 
Constituent Assembly as such represented the 
very cream of those in the public life of the 
Country, a body of individuals who for sheer 
brilliance and talent, for breadth of vision and 
comprehension of basic problems, for deep 
learning and erudition were unrivalled in our 
history (page 6), that its deliberations throw 
a flood of light on national thinking on the 
political plane (page 11), that one of the re- 
markable features in the drafting of the 'Cen- 


stitution was about decision making by con: 


sensus, the two persons mainly responsible for 
it being Nehru and Patel (page 115) and that 
in bringing about the smooth integration of 
the Princely States Sardar Patel showed 
“supreme qualities of statesmanship and 
nation-building, of vision, sagacity and fore- 
sight synthesised with firmness, generosity and 
human understanding, which, perhaps, have 
seldom been equalled and never surpassed” 
(page 113). Mr. Khanna states inter alia 
that the genesis of the provision in Article 15 
(3) in relation to making of special provision 
for women: and children was a talk between 
Mr. B. N. Rau and Justice Frankfurter, in 
Washington (page 28) and the question of 


64 


functional representation like special represen- 
tation for commerce and industry and for 
labour in the Upper House was considered and 
given up after Mr. B. N. Rau had been told 


by De Valera and the Irish Attorney-General. 


that functional representation had worked 
badly (page 77). 


Mr. Khanna’s survey of the discussions in the 
‘Constituent Assembly is penetrative and illu- 
minating. His inclination seems to be in 
favour of a strong centre, as shown by his 
observation: “It is no mere accident that the 
most glorious Chapters of India’s history have 
synchronised with the periods when we had a 
strong and stable Centre” (page 97). He is 
forthright when he says “serious harm can be 
done by the language fanatics seeking forci- 
bly to impose a language’ (page 106) ; 
_ “One of the great forces for cementing bonds 
of unity and oneness is the judicial systems. 
sf ad The judicial system has proved 
to be a great unifying force. This has been 
mainly due to the fact that the language of 
the High Courts has been the same, namely, 
English. Any attempt to replace English as 
the language of the High ‘Courts is likely to 
affect the oneness and integrity of the judi- 
cial system (page 107). Few can disagree with 
his conclusion: “Whatever may be the provi- 
sions of the Constitution, its ultimate success 
and effectiveness for public weal depends upon 
the persons who work them and the way those 
- provisions are worked “and” Eternal vigilance 
is the price of liberty and in the final analysis 
its only keepers are the people. Imbecility of 
men, history teaches us, always invites the im- 
pudence of power” (pages 120, 121)’. The 
book-is of absorbing interest. 


21. SHORTER ‘CONSTITUTION OF INDIA by 
Durga Das Basu, Eighth Edition, 1981. 
(Publishers: Prentice Hall of India Private 
Limited, New Delhi-110001.) Price Rs. 120. 


The subject of the Indian Constitution is of 
great interest to all sections of the people. 
The Constitution is the basic law relating to 
the government of the country. It states not 
the rules for the passing hour but the prin- 
ciples for an expanding future as well. Among 
the authoritative books on the Constitution are 
those by H. M. Seervai, Gajendragadgar and 
Durga Das Basu. Mr. Basu has in fact pro- 
duced a number of books on the subiect. 
The Shorter Constitution of India, now in its 


THE MADRAS LAW JOURNAL 


[1982 © 


Eighth Edition is one of them. Unlike the 
previous edition which appeared in three 
volumes the present edition is a single, neatly 
printed volume. The text of the ‘Constitu- 
tion is as it has emerged after the 43rd and 
44th Amendments. The author has provided 
comprehensive annotations under each Article 
taking into account the decisions -rendered up 
to August, 1981. The notes are analytical, 
packed with information and lucid. The out- 
look is critical. Thus at page 141 it is point- 
ed out how despite the blows suffered by 4. 
K. Gopalan’s case in Maneka Gandhi's case 
and other decisions, a 1980 Constitution Bench 
has in Bachan Singh’s case, A.I.R. 1980 S. 
C. 898, instead of overruling the Gopalan case 
affirmed the majority view as to the appli- 
cability of Article 19 (1) to laws falling under 
Article 21. On the question of locus standi 
to move the Court under Article 32 in the 
Judges’ Appointment and Transfer case, 
decided recently a new doctrine as it were, 
has been postulated, namely, “that” if there 
is a person or class, or group of persons who 
by reason of poverty or disability or socially 
or economically disadvantaged position, is not 
in a position to approach the Court, any mem- 
ber of the public would have locus standi to 
move the Court for judicial redress of the legal 
injury caused to such person or class or group 
of persons by reason of violation of their legal 
or constitutional right or legally or constitu- 
tionally protected interest and that where 
injury to public interest or public injury is 
caused as a result of breach of public duty 
owed by the State or any public authority or as 
a result of the violation of some constitutional 
or legal provision by the State or any ther 
public authority, any member of the public 
having sufficient interest can move the 'Court 
for judicial redress”. This doctrine however, 
came to the fore subsequent to the publication 
of the present book. 


Tt is interesting to note according to the author, 
that Part IV-A—TI*undamental Duties — 
resulted from the Swaran Singh Committee’s 
taking up the suggestion made by the author 
in this behalf in his Tagore Law Lectures on 
Limited Government and Judicial Review. 


The instant book provides all the material that 
an active legal practitioner would need in his 
every day practice. It is a welcome addition 
to the literature on the subject. 
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MARCH OF LAW, 1981 


Introduction.—As in life so in law things do 
not remain static. The mills of God may 
grind slowly. but they grind steadily. A 
learned ‘Judge observed that precedents are 
the law’s device to hold the present prisoners 
of the past and must bind only if squarely 
covered!, This, however, is but one aspect 
of the matter. It is true that what has once 
been settled by a precedent will not be un- 
settled overnight, for certainty and uniformity 
are gains not lightly to be sacrificed. Above 
all is this true when honest men have swayed 


their conduct upon the faith of the pronounce- 


ment?. There is no doubt that each case we 
handle sheds fresh light on some aspect of 
law and the complexity of human affairs®. 
The rules and - principles of case law have 
never been treated as final truths but as work- 
ing hypothesis continuously re-tested in the 
great laboratories of the law, the Court of 
Justice. 
ple do not work well, the principle itself must 
ultimately be re-examined‘. Precedents are 
thus stepping stones and are not to be re- 
garded as halting places. A good Judge 
applies the law; a great Judge moulds it in 
the shape of the social, economic and politi- 
cal conditions that prevail. By doing so he 
breathes into the law a spirit which throbs 
with life blood. Interpretation of law has to 
take into consideration the purpose of law and 
if it is a law relating to procedure also the 
impact it is calculated to have on the course 
of litigation and decision-making. 

The doctrine of precedents was woven into the 
fabric of the Indian legal system through iudi- 
cial decisions. In Mata Prasad y. Nageshwar 
Sahai’, the Privy Council laid down: “It is 


1. Mani Subrat Jain v. Raja Ram Vohra, 
(1980) 2 S.C.J: 21. 


2. Cardozo. 

3. Khanna: Law, Men of Law and Edu- 
cation, p. 1. ` 
-4, Ibid. 33. 


SY. D2 A 395, 417. 
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not open to.the Courts in. India to question 
any principle. enunciated by this Board, 
although they have a right of examining the 
facts of any case before them to see whether 
and how far the principle on which stress is 
laid applies to the facts of the particular case. 
Nor is it open to them whether on account 
of judicial dignity or otherwise to question 
its decision on any particular issue of fact”. 
The doctrine of precedents was given statu- 
tory recognition by section 212 of the Govern- 
ment of India Act, 1935 so far as the Privy 
Council and the Federal Court were concerned, 
declaring. that their decisions would be bind- 
ing on the Courts in India. Article 141 of 
the ‘Constitution now provides that the law 
declared by thé Supreme Court shall be bird- 
ing on all the Courts and authorities in India.’ 
As regards: the High Court, the theory of 
precedents is based solely on judicial deci- 
sions'. In the words of Lord Hailsham: 
“In the, hierarchical system of ‘Courts which 
exists in this country it is necessary for each 
lower tier to accept loyally the decisions of 
the higher tiers”. In its XIV Report I, 625, 
the Law Commission states: “The decisions 
of the High Courts have not been invested 
with the authority of Jaw by any enactment. 
But it is well-settled that the Courts subordi- 
nate to a High Court are bound by its deci- 
sions and it is not open to them to refuse to 
follow the law as interpreted by that High 
Court. The High Courts have made this 
clear in a number of decisions and have gone 
so far as to characterise refusal on the part 
of the subordinate Courts to follow their deci- 
sions as to amount to insubordination ’’. 


The following review considers the march 
of law through the decisions rendered by our 





1. Ramaswamy v. Kotayya, A.I.R. 1925 
Mad. 381; Dhondo v. Mishri, A.I.R. 1936 
Bom. 95; -Venkatanarayana Avadhani v. Asst. 
Settlement .O fficer, (1965) -2 An.W.R: 191; 
Devi Das v.- Commissioner - of - I ncome-tar, 
A.I.R. 1967 All. 414:-Vinayak v. Moresh- 
war, A.T.R.- 1944 Nag. 44., . 
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High Court during the year 1981 under some 
of the relatively more important titles of the 
Jaw. The learned Judges have been fully 
conscious that “the paramount consideration 
that should prevail is to prevent injustice be- 
ing caused, be it by a Court or, Tribunal or 
Statutory Authority or quasi-judicial body, 
etc., in disposing of matters in which the 
rights of citizens are involved’, 


Court’s powers and jurisdiction.—In Krishna- 
moorthy v. Jagat Textiles®, it is pointed out 
that when the High Court has been conferred 
powers under a statute to entertain revisions 
_ against the orders of the Authority instituted 
under such statute“and the Court is invested 
with powers to adopt the procedure applicable 
io it, in the absence of any procedure con- 
templated in the Rules framed under the Act, 
the High Court as a Court of Record will 
have to decide the revision petition by follow- 
ing the Civil Procedure Code. While enter- 
taining the revision the High Court exercises 
the powers of a Court created under the Cons- 
titution and is not a persona designata, so 
much so if no other special procedure is 
prescribed for disposal of matters under a 
particular statute, there is necessary implica- 
tion that the Code of Civil Procedure wil 
apply and in turn the power of review will 
be available to the High Court. Palani- 
ammal vy. Pallipalayam Jamia Masjid Mutha- 
valli?, holds that except the appellate or revi- 
sional Court no civil Court can pass an order 
of ad interim injunction which to its know- 
ledge would result in a person being pro- 
ceeded against for disobeying such an order 
merely because that person is participating 
and- proceeding with proceedings in another 
Court which is lawfully exercising its powers. 
Hence before exercising the inherent power, 
instead of expecting the other Court to be 
prudent in not proceeding with the proceed- 
ings, the Court wherein the injunction peti- 
tion is filed, alone should act to avoid embar- 
rassment to both the Courts. Existence of 
power does not necessarily mean exercise of 
it without prudence and without precautions 





1. Per Sathiadev, J., in Palaniappa 
Gounder v. The Additional Collector, Trichy, 
(1981) 2 M.L.J. (N.R.C.) 14. 

2. (1981) 1 M.L.J. 304. 

3. (1981) 1 M.L.J. 147. 
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being taken, Karunakaran v. Ponnuswamy 
Achari, states that no progress can be made 
in the trial, Court if civil revision petitions 
are admitted against the rulings of the trial 
Court on the admissibility or otherwise of a 
particular piece of evidence, since the Court 
may have innumerable occasions to allow or 
disallow, any particular piece of evidence dur- 
ing the trial of a suit or other proceedings, 
and the mistake, if any, committed by the trial 
Court in regard to admissibility of a parti- 
cular piece of evidence can be rectified by 
moving the appellate Court in an appeal 
against the order or decree which may be 
passed ultimately by the trial Court after 
taking into consideration or declining to consi- 
der the particular piece of evidence, Kuppana 
Chettiar v. Ramachandran®, lays down that 
so long as an order of the Authorised Officer 
under the Tamil Nadu Cultivating Tenants 
Protection Act, is unexceptionable and is not 
vitiated by any one of the factors enumerated 
in section 115 of the Code of Civil Proce- 
dure, the High Court will have no jurisdiction 
to interfere with that order. 


Bar Council and its powers.—In Meenakshi- 
Sundaram v. Director of Legal Studies’, it is 
made clear that the Constitution itself provi- 
des that any Jaw relating to professional 
qualifications necessary for practising any pro- 
fession or carrying on any occupation, trade 
or business will be valid and not derogatory 
to the rights of a citizen under Article 19 (1) 
(g), that the prescription made by the Bar 
Council of India in the rules framed by them 
regarding attendance in a regular course in a 
college or the prescription regarding a parti- 
cular percentage of attendance at such lectures 
in law relating to the professional qualifica- 
tion necessary, for practising the profession, 
is saved by Article 19 (6), and that 
the words “standards of such educa- 
tion” occurring in section 7 (1) of the 
Advocates Act are riot restrictal only to the 
excellence of the education aimed at but will 
take in any other matter such as whether the 
course should be a regular one or may be by 
correspondence or how much attendance a 
candidate should have put in. 





1, (1981) 1 M.L.J. 485. 
2. (1981) 1 M.L.J. 136. 
3. (1981) 2 M.L.J. 141. 
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Constitutional Law.—In Mrs. Premila Devt v.. 
v. Jaychandran’, it is pointed out that the 
High Court’s jurisdiction to grant relief under 
Article 226 of the Constitution can be invoked 
only in cases where the other remedies avail- 
able will not be as effective and efficacious 
as the one sought to be invoked under that 
article, that in regard to a claim for the cus- 
tody of a minor male child of tender age by a 
mother seeking to displace the custody had 
py the father the proper forum to agitate the 
matter will be the Court constituted under the 
Guardians and Wards Act and the Hindu 
Minority and Guardianship Act, which can, 
give effective and efficacious relief after assess- 
ing the evidence that may be let in by the 
respective parties regarding their preferential 
claims over the child concerned, and 
inasmuch as there is an effective alternative 
remedy available to the writ petitioner to 
agitate her claim, the petition filed under 
Article 226 was misconceived. T. N. Electri- 
city Board v. T. N. E. B. Accounts and 
Executive Staff Union?, holds that the grant 
of recognition to a Union conferred a status 
on the body to represent the workers in a 
particular category with reference to their 
service conditions with the management; in 
other words it becomes a bargaining agent on 
behalf of the group of workers with reference 
to which it was recognised, withdrawal of 
that status of recognition would certainly bring 
about adverse consequences on that body and 
if such withdrawal was illegal or in viola- 
tion of the principles of natural -justice, such 
body could approach the High Court under 
Article 226. Nachimuthu Gounder v. Gov- 
ernment of Tamil Nadu’, decides that lifting of 
water from one’s own well in the vicinity of 
a Government irrigation channel by the use of 
an oil engine or an electric motor pumpset 
cannot be said to cause an unauthorised inter- 
ference with an irrigation work of the Govern- 
ment channel, that the percolation of the 
channel water into the well, even if true, can 
only be by reason of natural phenomena, 
hence the lifting of water from the well using 
an oil engine or an electric motor pumpset 
does not constitute unauthorised interference 
as contemplated in rule 2 (iii) of the Rules 
framed under the Tamil Nadu Act XVI of 


aan 


——_ 


1. (1981) 1 M.L.J. 497. 
2. (1981) 1 M.L.J. 309. 
3, (1981) 2 M.L.J. 152. 


1932 and a mandamus can be granted for- 
bearing the Government from imposing of 
levying any penalty or penal assessment. 
Subramaniam v. Commissioner of Land Reve- 
nuet, expresses the view that the Licensing 
Authority to whom an application for grant 
of a ‘no objection certificate’ to construct a 
permanent theatre is made has to follow the 
procedure set out in the Tamil Nadu Cinemas 
(Regulations) Rules, 1957; he is entrusted 
with power subject to those rules and has no 
inherent power; hence he cannot hear objec- 
tions made belatedly and reject the applica- 
tion. The rejection is liable to be quashed 
by certiorari, Venkataswamy v. Tamil Nadu 
Small Industries Development Corporation 
Ltld.?, makes it clear that the function of the 


-Lists in the Seventh Schedule is only to 


demarcate the legislative fields between Parlia- 
ment and the States and not to confer any 
power; each of the Union and State Lists 
Starts by enumerating first Entries dealing 
with general legislative powers as distinct 
from taxation power Entries which are sepa- 
rately enumerated thereafter; while interpret- 
ing the Entries, it is the duty of the Court to 
interpret them in their plain, natural and 
grammatical meaning and read them in their 
fullest and widest amplitude so as to extend 
their scope to all ancillary and subsidiary 
matters which can reasonably and fairly be 
comprehended in them; the expression ‘public 
debts of the State’ in Entry 43 of List II 
refers to public debts owing by the State to 
others and not to any debt owing to the State 
by others; it connotes borrowing by the Gov- 
ernment from the public and does not take in 
any amount payable by the public to the 
Government; the Corporations like the Tamil 
Nadu Small Industries Development Corpora- 
tion, the Tamil Nadu Industrial Investments 
Corporation etc., are companies incorporated 
under the Companies Act and are called Gov- 
ernment Companies; they are thus different 
from Government notwithsanding that their 
shares have been underwritten, contributed or 
guaranteed by the State Government; the 
amounts due to these Corporations are admit- 
tedly not land revenue nor are they amounts 
due to the State; Entry 45 of List IT dealing 
with land revenue payable to the State _ has 
nothing to do with any amount payable by 








` 


1. (1981 


\ 2 M.L. Je 4107 
2. (1981) 2 


M.L.J. 254, 
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any: person. to“ anybody.else;. therefore, the 
State Legislature unéz.qhat Entry. will have 
no power to enact a 2x} for the purpose, of. 
collecting the dues owed by.a person to a 
Corporation and from. this point of view .sec-. 
tion 52-A of the Tamil Nadu Act I of, 1964 as 
introduced by the Tamil Nadu Act XII of 
1972, will be outside the legislative compe-., 
tence of the -State; nor can Entry 43 of 
List II, providing for recovery in a State of 
claims arising outside -the State be invoked 
to support the - legislative competence of the 
‘Tamil Nadu Legislature to enact section 52-A 
of the Tamil- Nadu Act I of 1864. 


Madras Agriculturists Relief Act-—In `` Jugra 


Lodha v. Nataraja Naicker'’, it is made clear’ 


that before a debtor claims the benefit of 
Madras Act IV of 1938, as amended by 
Madras Act VIII of 1973, he should, prove 
that he was an “agriculturist” both on the 
date of the debt and on the date when the 
debt is sought to be recovered by filing a 
suit. In addiltion’ he has to prove that he 
was an -agriculturist on ` 18th March, 1972. 
Arumugha Nadar v. Kumara Pillai’, holds 
that where property mortgaged by the original 
debtor was salt pans with ` reservoirs, wells 
etc., which were being exploited under a licence 
and: the order of, the Court appointing the 
official receiver as the property guardian of 
the: first defendant (the son of the original 
debtor) showed that the latter was possessed 
of. not only a saleable interest in agricultural 
lands but also possessed a considerable extent 
of coconut garden, a large extent of salt pans 
and a small factory in Tuticorin with a licence 
to manufacture salt; the possession of the 
coconut tope would involve an assessment 
under the Agricultural Income-tax Act, and 
the working -of the salt pans would have 
involved the first defendant to an assessment 
to profession tax as well as income-tax; 
hence it is for the first defendant to prove by 
producing the--accounts and other materials 
that-no liability to agricultural income-tax or 
by: way. of professional tax or income-tax was 
involved and that he does not come under 
any of the proviso to the definition of agri- 
culturist. Chidambaram. Chettiar v.. Subra- 
maniam’, decides that- owelty directed to be 
paid by one coparcener to another. for equalisa- 


1. ` (1981) 2 M.L.J. 150. 
2. (1981) 2.M.L.J. 35." 
3. (1981) 2 M.L.J. 424. 
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tion of shares .at.a partition, if treated as a 
debt and scaled down under Act IV of 1938,- 
will naturally. result in an inequality in the 
division. of the .. properties which was . not. 
obviously’ intended by the provisions of that 
Act; hence having regard to the objects of 
the .Act owelty amount is not liable to be 
treated as .a debt as defined under the Act and 
as such it is not liable to be scaled down; also, 
liability to pay. interest realised by a coparce- 
ner. by investment of common funds would be 
exempt from the operation of Act IV of 
1938, if the coparcener using the common 
funds had derived a personal benefit there- 
from and had acted in a fiduciary capacity. 
In such a case the liability is one arising, 
under a breach of trust and cannot be scaled, 
down. Marudhavana Desigar v.. Thanga- 
mani Ammal, expresses the view. that even 
assuming that the purchaser of the equity 
of redemption in some’ of the items! of the 
mortgaged property had established that she 
was an agriculturist on the date of her applica- 
tion for scaling down.the mortgage debt it. 
is not possible to hold that the’ debt ‘was pay- 
able by an agriculturist on the date of the 
mortgage and that the original debtor was an 
agriculturist on the date of the debt. Utha-. 
man’ Chettiar v. Nagappa Chettiar?, states 
that section 8 (4) of the Tamil Nadu Agri-, 
culturists Relief (Amendment) ~ Act, ‘1973, 
providing for refund of excess amount governs 
payments made’both before and after the 
coming into force of that Act; excess pay- 
ments voluntarily made to the creditor or 
decree-holder are saved from the operation of 
section 8 (4) if they had been made willingly 
and voluntarily towards full or part satisfac- 
tion of the decree and they have been so ap- 
propriated by the decree-holder; payment 
made as a condition ` precedent to obtdining 
stay is neither voluntary nor’towards the 
decree; section 8 (4) does not affect the 
right to restitution in respect of collections 
wrongfully made. 
Industrial and Labour Law.—In Machine 
Tools and Ancillaries (P.) Ltd..v. Addi- 
tional Labour Court’, it is pointed out that an 
order of dismissal of an employee after a 
domestic enquiry without giving an oppor- 
(To be continued) 





1. (1981) 1:M.L.J. 512: 
2. (1981) 1 M.L.J: 200. 
3. (1981) 1° M.L.J. 133. 
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tunity to the employee as contemplated in 
Order 17 (4) (c) of the Model Standing 
Orders is invalid and therefore the Labour 
Court was justified in setting aside the 
same, 

Ramaswamy Iyer v. Bhuvaneswari Pulverising 
Mills’, states that there is no provision in the 
Industrial Disputes Act, which makes it in- 
cumbent upọn a workman to obtain the leave 
of the Court which appointed the receiver, 
where the concerned employer is a receiver 
appointed by a civil Court. The power to 
make an order of referenca is conferred on 
the appropriate Government by section 10. 
The power to refer or not to refer a dispute 
for adjudication by a Labour Court or Indus- 
trial Tribunal is a discretionary power vested 
in the appropriate Government. So long as 
there is no statutory provision in the Indus- 
trial Disputes Act, that before an order of 
reference is made under section 10 the Gov- 
ernment or the workman concerned is bound 
to obtain the leave of the Court that appoint- 
ed the receiver, no such condition can be in- 
corporated in the Act. The power conferred 
on the Government under the provisions of a 
special statute, viz., the Industrial Disputes 
Act, in the interest of industrial peace and 
harmony cannot in any manner be said to be 
controlled by any general principles of law 
that the leave of the Court which appointed 
the receiver should be obtained before institut- 
ing any proceeding against the receiver and 
the enquiry before the Labour Court under 
the Industrial Disputes Act, on a reference 
under section 10 cannot be said to be an en- 
quiry initiated by a party against the recei- 
ver or against the property in the hands of 
the receiver. Subramaniam v. State Bank 
of India®?, expresses the view that where an 
employee of a co-operative Society was sus- 
pended and as per bye-law 12 (A) discretion 
was exercised not to grant him subsistence 
allowance and he applied under section 33-C 
(2) for such allowance, the power of suspen- 
sion under that bye-law includes the power to 
Suspend pending disciplinary proceedings, 
the authority competent to suspend has a dis- 
cretion either to award or not to award subsis- 
tence allowance, that such discretion has to 
be exercised reasonably and not whimsically 
or arbitrarily; the seriousness of the 


1. (1981) 1 M.L.J. 458. 
2. (1981) 1 M.L-J. 509. 
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charge levelled against the appellant can cer- 
tainly be a ground for declining to grant 
subsistence allowance and that it is not correct 
that the discretion related only to the quan- 
tum and not for the total rejection of the 
subsistence allowance itself. 


M|s. Sundaram Finance Ltd. v. State of 
Tamil Nadu’, decides that where the main 
part of the business activity of an establish- 
ment was the rendering of serviges to its cus- 
tomers by advancing moneys to purchase 
motor vehicles on hire-purchase, the money 
being advanced on the security of the vehicles 
themselves, such an establishment is a “shop” 
within the meaning of Notification No. 1088, 
dated 26th December, 1978, issued under the 
Tamil Nadu Shops and [Establishments Act, 
1947, and it is not necessary that the service 
should be personal services rendered in the 
premises of the establishment shop itself. 
Ramaswami v. Needle Industries (P.) Ltd, 
Jays down that an appellate authority Is a 
creature of statute, any power exercisable by 
it is to be traced to the statute which created 
it and having regard to the language of sec- 
tion 41 (1) and (2) of the Shops and Esta- 
blishments Act, there must be first an action 
on the part of the employer dispensing with 
the services of an employee and if that action 
is absent there is no question of an appeal 
under section 41 (2). Hence where the 
employee had sent his resignation letter re- 
questing the employer to relieve him on that 
date itself and the employer accepted: the 
resignation letter and relieved him from his 
duties, that will not constitute a case of the 
employer dispensing with the services of the 
employee. 


Contracts and ancillary laws:—In Natesa 
Mudaliar v. Sulochana Ammal, it is held 
that whether the amount paid at the time of 
contract of sale was treated as advance or 
deposit or earnest money, section 74 of the 
Contract Act, will be attracted and notwith- 
standing the clause for forfeiture of the said 
amount, the party in breach will be entitled 
only to a reasonable compensation subject to 
the maximum amount mentioned in the agree- 
ment of sale. The clause for the forfeiture 
of the advance, in the instant case, Rs. 25,000, 


1. (1981) 1 M.L.J. 301. 
2. (1981) 1 M.L.J. 488. 
3. (1981) 2 M.L.J. 215, 
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was in the nature of a penalty and the inno- 
cent party can get only reasonable compensa- 
tion. Perumal Reddiar v. Bank of Baroda’, 
points out that an unauthorised material altera- 
tion by the promisee whether that is by adding 
anything to or by striking out any part of a 
written contract avoids the contract against 
the person otherwise liable upon it; if in a 
. printed form of guarantee the signature of 
the guarantor is obtained prior to the filling 
up of the blank spaces relating to material 
particulars of the contract, the filling up of 
the blank spaces in the form amounts to 
material alteration especially when the said 
deed relating to the contract of guarantee is 
in the possession of the promisee or his agent 
and discharges the guarantee, if the alteration 
is to the disadvantage of the surety or its 
unsubstantial nature is not self-evident the 
surety can claim to be discharged. Union of 
India y. United India Fire and General 
Insurance Co., Ltd.?, expresses the view that 
the Railway (bailee) is not expected to antici- 
pate the failure on the part of the consignee 
to take delivery of the goods within a rea- 
sonable time after the unloading thereof and 
also to anticipate a fire and to provide for 
all contingencies. 

National Co-operative Sugar Mills Ltd. v. 
Albert and Company®, makes it clear that a 
contract of sale cannot be said to be com- 
plete unless the parties to the contract had 
agreed as to the time for payment of the price 
and for taking delivery of the goods; in the 
absence of any earlier agreement as to these 
matters, the seller cannot ‘unilaterally fix the 
time for payment of the price and taking 
delivery of the goods and he cannot unilateral- 
ly cancel the contract after the buyer had 
committed default; time cannot be taken to 
be the essence of the contract where the con- 
tract itself does not stipulate the time for pay- 
ment of the price and it is only in cases where 
the time is the essence of the contract the 
vendor can cancel the contract for non-pay- 
ment of the price within the time stipulated ; 
section 20 of the Sale of Goods Act, pro- 
ceeds on the basis that where there is an 
unconditional contract for the sale of specific 
goods in a deliverable state, the property in 
the goods passes to the buyer when the con- 


1. (1981) 1 M.L.J. 419. 
2. (1981) 2M.L.J. 128. 
3. (1981) 2 M.L.J. 343. 
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tract is made and it is immaterial whether 
the time for payment. of the price or the 
time for the delivery of the goods is post- 
poned. 


Sudalai Muthu Pillai v. Santhanam’, states 
that section 69 (3) (a) of the Partnership 
Act, shows that notwithstanding the prohibi- 
iion contained in section 69 (1), an unregis- 
teced partnership agreement could be enforced 
tor obtaining only three reliefs and no more, 
namely; (i) to apply for dissolution of the 
firm and for accounts; (ii) to ask for accounts 
of a dissolved firm; (iii) to realise the pro- 
perty of the dissolved firm; the reference 
to the power to realise the property of a dis- 
solved firm can be only for the benefit of 
the other partner or partners but not for 
one’s individual benefit and it cannot include 
a case where the partner of a dissolved firm 
sues the other or others for . recovery of a 
specific sum of money. 


Radhakrishnan v. Rani Ammal?, points out 
that an agreement of reconveyance does not 
create any interest in immovable property and 
therefore there is no need to, register such an 
agreement; a fortiori a release of any right 
under that document will not create any inte- 
rest in immovable property and no registra- 
tion is called for and such agreement could 
be specifically enforced. 


Balakrishna v. Oficial Assignee®, declares that 
section 73 of the Negotiable Instruments Act, 
having regard to the language in which it is 
couched, does not permit the contention that 
where the drawer is not shown to have suffer- 
ed any damage he is not absolved under that 
section from the obligation to have the cheque 
paid if the cheque is not presented within a 
reasonable time. Where the appellant was 
hand-in-glove with the payee in not pre- 
senting the cheque within the time allowed 
for the purpose and known to the mercan- 
tile practice, the appellant had Jost_ his right 
to have recourse against the drawer. 


Property Law and related legislations—In 
Muthuswami Gounder v. Annamalai*, it is 
held that where a plaintiff, who lives about 
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a mile away from the suit property would 
have come to know about the defendant put- 
ting up structures on a major portion of the 
suit property if he had cared to find out and 
since he had not done so and kept quiet till the 
defendant had completed the constructions 
and had sent a notice only after several 
months thereafter asserting his right to the 
suit property, the principle of acquiescencė 
would apply and the plaintiff can be given 
only a decree for compensation in respect of 
the property in lieu of the relief of recovery 
of vacant possession of the property. Ranga- 
nathan v. Chellammal', expresses the view 
that the benefit of the covenant for title under 
section 55 (2) of the Transfer of Property 
Act runs with the land and is enforceable by 
the subsequent purchasers of the land and if 
the buyer resells to several purchasers, each 
of the purchasers is entitled to sue on the 
covenant in respect of the part purchased by 
him. The purchaser who was compelled to 
give up possession by reason of the breach in 
the warranty of title given by. the vendor is 
entitled to recover the market value of the 
Jand at the time of eviction as damages. 
Palani Gounder v. Thirumalai Gounder’?, holds 
that if the condition for repurchase of pro- 
perty is embodied in the.same document there 
is a presumption that the document is a 
mortgage by conditional sale; it is for the 
party challenging the presumption to esta- 
blish that there is a sale and not a mort- 
gage; that to establish the intention it 
would be possible to refer to the surround- 
ing circumstances for which oral evidence 
can be let in, but subsequent conduct would 
be inadmissible in evidence. Sengottian v. 
Lakshmi’, points out that by introducing the 
doctrine of unjust enrichment the provisions 
of section 92 (tii) of the Transfer of Property 
Act, would be rendered otiose; moreover a 
subrogee can proceed only against the hypo- 
theca claiming a money decree against the 
purchaser of the property. Venkatachalapathy 
Odayar v. Rajalakshmi Ammal*, decides 
that if a right is created in respect of a land 
for a specified time and the grantee is expect- 
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ed to exploit the land for purposes of his 
own, then the transaction is one of lease; 
but where without creating any interest in 
the land the right to collect the usufructs from 
the trees standing on the land alone is given, 
the grantee cannot claim to be a lessee but 
is only a licensee. Regard should be had to 
the substance of the transaction and the inten- 
tion of parties to determine whether a parti- 
cular transaction is a lease or a licence. 
Appa Rao v. Maragathammal', observes that 
the expression ‘denial of the title of the land- 
lord has always been known to the law of 
landlord and tenant and incorporated in the 
Transfer of Property Act, which provides 
for forfeiture in case the lessee renounces his 
character as such by setting up a title in a 
third person or by claiming title in himself. 


Murugesan v. Sundarlal, makes it clear that 
reading section 2 (aa) and section 2 (d) of 
the Tamil Nadu Cultivating Tenants Protec- 
tion Act, together, a person who claims to be 
a cultivating tenant must be a person who 
contributes his labour or that of any member 
of his family in the cultivation of land, land 
being defined as used for purpose of agricul- 
ture under a tenancy agreement, express of 
implied, appertaining to the land and its cul- 
tivation; the tenancy agreement must attach 
to the Jand and if Jand does not figure, the 
lessee is not a cultivating tenant at all within 
the statutory definition. Where therefore, 
the Jease only impinges on the usufruct of the 
trees standing on the land and the land is 
seyerely excluded from thé ambit of the sub- 
ject-matter of the lease the lessee cannot he 
regarded as a cultivating tenant within the 
meaning of the Act. Kuppana Chettiar v. 
Ramachandran®, expresses the view that the 
question that has to be considered in respect 
of default: by tenant in payment of rent to 
warrant an order of eviction is not with 
reference to any date subsequent to the order 
of the Authorised Officer but, with reference 
to the date fixed by him prior to his passing 
the order of eviction. Kandaswamy v. 
Sowrirajan*, states with reference to an order 
of eviction that if on the day when the order 
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was passed there were justifiable circum- 
stances for the Court to hold that the tenant 
was the person who had wilfully avoided 
payment and he had not only dragged on 
the matter but had not also given any bona 
fide reason for grant of any further time, the 
order cannot be disturbed. 


Narayana Pillai v. Naganatha Iyer’, lays 
down that by reason of the definition of 
“kudiyiruppu” in section 2 (6) of the Tamil 
Nadu Occupants of Kudiyiruppu (Conferment 
of Ownership) Act, 1971, the lease or license 
to enjoy, should have been only in respect of 
Sites; the definition does not apply to a 
pucca building which an agriculturist may 
take on lease; by Explanation to section 2 
(8) a presumption is raised, namely, any 
person occupying the kudiyiruppu is an agri- 
cultural labourer or an agriculturist until the 
contrary is proved; to hold that the site of 
any dwelling house or hut is a kudiyiruppu 
one has to ascertain whether the occupant 
either as a tenant or as a licensee is an agri- 
culturist or an agricultural labourer; no pre- 
sumption can be made that any person is an 
agriculturist or agricultural labourer till the 
site of the dwelling house or hut in his occupa- 
tion is found to be a kudiyiruppu; therefore 
the presumption raised by the Explanation is 
of no avail to any party who claims to be an 
aericulturist merely on the basis of a conten- 
tion that the site in his occupation is a kudiyi- 
ruppu, and an agriculturist can claim that the 
site in his occupation is a kudiyiruppu only 
if he is a tenant or licensee in respect of the 
site alone. Visalaksht v. Maruthamuthu 
Pillai?, decides that so long as the occupant 
is not the owner of the superstructure he can 
claim benefit as agriculturist under section 3 
(2) of the Act and such superstructure also 
shall, with effect from the date of commence- 
ment of the Act, vest in him absolutely free 
from all encumbrances. Veerappan v. 
Shanmugavelu3, makes it clear that under 
section 3-B all the issues involved in the 
case shall be tried by the Authorised Officer: 
section 23 bars the jurisdiction of the civil 
Court in respect of such matters which the 
Authorised Officer is specifically empowered 
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to determine; and the combined effect of 
these provisions is that in the field exclusively 
earmarked for the Authorised Officer the 
civil Court’s jurisdiction is taken away. 
Gopal Gounder y. Kothandarama Gounder, 
holds that where the defendants were agri- 
culturists in occupation of kudiyiruppu lands ąs 
licensees on 19th June, 1971, and as such the 
kudiyiruppu land vested in them absolutely 
free of all encumbrances under the Tamił 
Nadu Act XL of 1971, the claim of the 
defendants for the benefits of that Act can- 
not be defeated by merely referring to the 
denial of the plaintiff’s title in the written 
statement. 


Hindu Law and ancillary legislation —In 
Mahalinga Iyer yv. State of Madras, the 
Supreme Court points out that so far as 
Tamil Nadu is concerned there is an initial 
presumption that a temple is a public one 
and it is up to the party who claims that it 
is a private temple to establish the fact affirma- 
tively. The dedication to the public need 
not be by a deed but may be spelt out of 
the circumstances present. The crucial ques- 
tion is whether the public worship in the tem- 
ple as of right. Where the temple itself is 
situate on Government land, processions are 
taken out and offerings are made and the 
structure especially of gopuram and manda- 
pam also indicates the public nature of the 
temple, it cannot be regarded as a private 
temple. Anga Naicker y, Ponnusami', states 
that it is for the plaintiff to discharge the 
heavy onus that lies on him to prove fhat 
any property which he claims to be divisible 
belongs to the joint family; the existence of 
any property in the hands of any member of 
the family cannot be taken to be derived from 
the joint family assets; for a property to lose 
its character as separate property and assume 
the character of joint family property there 
must be evidence to show that the owner 
voluntarily threw the property into the joint 
stock with the intention of abandoning all 
separate claim on it; in regard to a business 
carried on by a member of a joint family 
there is no presumption that it is a joint fami- 
ly business and in the absence of evidence to 








1, (1981) 2 M.L.J. 402. 
2. (1981) 1 M.L.J, (S.C.) 1 
3. (1981) 2 M.L.]. 51, 


I) MARGH OF LAW 9 


show that the business was built out of joint 
family funds it has to be taken as the busi- 
ness of the member. Vaithilinga Naicker v. 
Vivenkananda Reddiar', points out that when 
‘the sons are joint with the father and debts 
have been contracted by the father for his per- 
sonal benefit, the sons are liable therefor on 
the principle of pious obligation, if the father’s 
debts are not tainted with illegality or im- 
morality; the son’s liability is not a gratui- 
tous obligation but a necessary and logical 
corollary to the doctrine of the son’s right by 
birth to a share of the ancestral property; 
so, even if the debt was incurred not for fami- 
ly benefit or necessity the pious obligation of 
the son to pay the father’s debt would entitle 
the creditor to bring the whole joint family 
property to sale for recovery of the debt pro- 
vided it is not tainted with illegality or im- 
morality; in respect of a debt incurred for 
his own personal benefit it is also open to 
the father to mortgage the ioint family pro- 
perty including the son’s interest therein to 
discharge an antecedent debt: the father’s 
power of borrowing so as to bind the son’s 
Interest in the joint family property in res- 
pect of a debt incurred for his personal bene- 
fit has no relevance while considering the 
doctrine of pious obligation of the son to pav 
his father’s debt not tainted with illegality or 
immorality: if the father executes a mort- 
gage to discharge an antecedent debt it will 
certainly bind the son’s interest in joint fami- 
ly property and there is hardly any need or 
scope for invoking the rule of pious obliga- 
tion in suck cases. Ranaanatha Naidu v. 
Balarama Naidu?, reiterates the position that 
a son cannot claim any right by hih in the 
properties inherited by his father from his 
maternal grandfather and consequently can- 
not impugn the alienations of such property 
by his father: nor will the fact that the son 
also enioyed the income from the nronerties 
so Jono as they were in the family, suffice to 
shaw ahandonment of his exchisive riehts hy 
his father or an intention on his part to throw 
the property into the hotchpot and treat them 
as joint family property. 





Mohana Srinivasan v. Girija, expresses the 
view that where nullity of marriage is sought 
under section 12 (1) (b) of the Hindu 
Marriage Act, the onus is on the petitioner 
to prove pre- -nuptial pregnancy of the wife; 
he has to establish about the birth of the 
child and that it was subsequent to the mar- 
riage and that he had no access before the mar- 
riage. Venkatachalapthy v. Saroja’, decides 
that where the petitioner had an opportunity 
to let in medical evidence in the trial Court 
to establish the condition of his wife the res- 
pondent of having infantile uterus as claimed 
by him but took no steps, and had taken the 
definite stand that he was not going to exa- 
mine any doctor he should be taken to have not 
established that his wife had infantile uterus; 
an interlocutory application in the lower appel- 
late Court to direct the wife to medical exa- 
mination is frivolous: further a person cannot 
be directed to be examined medically against 
her wish and since the wife had opposed the 
petitioner’s application and denied the defects 
in her, no medical examination can be ordered 
acainst her wish. Rajagopalan v. Kamal- 
ammal, lays down that permanent alimony 
can be granted even to an erring snouse and 
the fact that the wife was the guilty spouse 
can only be taken as a relevant factor in 
assessino the conduct of the parties and in 
determinino the amount of such alimony: a 
enilty party cannot take advantase of her 
puilt and make a profit out of such conduct 
which cannot be ienored when quantifying the 
maintenance navable by the arerieved snouse. 
Mrs. Premila Devi v. Jayachandran*. makes 
it clear that while the custody of a child be- 
Jow the ave of five may be normally siven 
to the mother, if the custody of such child is 
with. the father it will not be illegal: the leeal 
suardianshin which vests in the father under 
section 7 af the Hindu Minority and Guardian- 
shin Act. clearly spells ont the Tesiclative 
intentinn of the interest of the child heine taken 
into consideration for sivine such enstadv: 
and further such custody of the tender child 
to be with the mother is only a preferential 
claim and the fact that it is with the father 
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cannot make such -custody illegal. Sundara- 
moorthy v. Shanmugha Nadar, points out 
that where the father is alive he is the only 
person who can deal with the properties of a 
minor from whichever seurce the minor would 
have got the properties and that when he had 
not participated in the transactions as the 
minor’s guardian to exercise the legal right 
that flew out of it, there is no scope for hold- 
ing that, by implication, because he was an 
attestor he had acted as the guardian of the 
minor. 


Chellaiyan v. Sathiakrishnan?, states that 
under section 20 of the Hindu Adoptions and 
Maintenance Act, a Hindu is under a legal 
obligation to maintain his ‘or her children so 
long as they are minors and in the case of 
daughters to incur the reasonable expenses 
incidental to their marriage; the said obliga- 
tion exists whether there is joint family pro- 
perty or not; under section 22, the heirs of a 
deceased Hindu are bound to maintain the 
dependants of the deceased out of the estate 
inherited by them from the deceased: the 
claim of a brother for contribution of the 
marriage expenses of the sisters from the. other 
brothers will not be tenable as the primary 
liability is of the father and the sons had not 
inherited any estate from the father: and 
where the plaintiff and the first defendant 
were found not to be in possession of any 
joint family property they were not bound to 
reimburse their share of expenses of the mar- 


riage of their sisters stated to have been in- 


curred by another brother. 


Chockalingary Pillai v. Alamulu Ammal, 
makes -it clear that where on. the death of a 
Hindu in 1942 having interest.in joint family 
property leaving a wife, son and daughter and 
the wife died in 1963, the interest which the 
latter had taken under section 3 (2) of Act 
XVIIT of 1937. so lone as it was. not lost or 
extineuished on the date of the commence- 
ment of the Hindu Succession Act of 1956, 
will be automatically enlarged under section 
14 (1) of.the latter Act and the daughter will, 
on her death be entitled to an equal share 
along with the son. 
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Law of Limitation.—In Ghose Khan v. Rent 
Controller’, it is held that the ‘Controller’ 
within the meaning of the Tamil Nadu Buil- 
dings (Lease and Rent Control) Act, 1960 
is not a Court but only a statutory function- 
ary competent to exercise the power given to 
him under that statute, and therefore, the 
provisions of the Indian Limitation Act are 
not applicable to proceedings pending before 
him, though he is clothed with all procedural 
powers of a civil Court in executing the 
orders passed by him. Venkai Marbon v. 
Dakshinamoorthy’, takes the view that the 
appellate authority under section 23 of the 
Rent Control Act was not a persona designata 
but can be regarded as a civil Court for pur- 
poses of section 5 of the Limitation Act and 
he has power to excuse the delay in filing an 
appeal from the order of the Rent Controller ; 
the approach which section 29 (b) of the Act 
demands as regards any special or local law 
is whether such law expressly rules out, either 
wholly or to any lesser extent, the applicabi- 
lity of section 5 and not whether such law is 
a complete Code providing for everything or 
almost everything: we should concentrate on 
the particular judicial or quasi-judicial tribu- 
nal concerned and find out on an examination 
of its origin, its functions and tenure whe- 
ther it can be treated as a Court for purposes 
of section 5: there is no principle or prece- 
dent which stands in the way of holding that 
the appellate authority under the Rent Con- 
trol Act is a Court within the meaning of sec- 
tion 5 and there is nothing inherently extra- 
ordinary about the fixation of time-limrt for 
an appeal under the Rent Control Act; 
any idea .of excusing the delay even for a 
sufficient cause must be assumed to have been 
quite beyond the contemplation of the legis- 
lature. Bagiammal v. Subramaniam’, €x- 
presses ‘the ‘view that in considerine whether 
a delav of 79 days in filing an application to 
set aside an ex parte decree due to the peti- 
tioner’s illness should be excused, the Court 
was entitled to bring to bear a humanistic 
approach tc the decision once it was convin- 
ced that the illness alleged was real. Muthu- 
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lakshmi vy. Swaminathan, elucidates, that rule 
129 of-the Civil Rules of Practice contem- 
plates that a copy application should be kept 
with the office at least for three working days 
after stamps are called, for and during this 
period the copy application is neither returned 
to the party nor struck off; the granting of 
three days’ time to furnish stamp papers after 
notice Or intimation cannot therefore be stated 
to be time lost by a party due to his careless- 
ness or negligence or laches but should be re- 
garded as time requisite to enable the Court 
to get ready the copies; where the litigant 
furnishes the copy stamps on the third day, 
he having taken that time cannot be. attributed 
to any negligence. or laches on his part as that 
time is made available by the Rules; the 
totality of the period of three days permitted 
under rule 129 of the Civil Rules of Practice 
would also fall within the category of “time 
requisite’ within the meaning of section 12 
(2) and (3) of the Limitation Act . Com- 
missoner of Hindu Religious and Charitable 
Fndowment y, Kacherichamy, states that 
section 15 (1} of the Limitation Act would 
apply only to a case where the law requires 
a notice to be given to the defendant or de- 
fendants; if a notice under section 80, Civil 
Procedure Code is not necessary the plaintiffs 
cannot rely on section 15 (2) of the Limi- 
tation Act: since section 70 of the Tamil Nadu 
Hindu Religious and Charitable Endowments 
Act confers a statutory right to file a suit 
against an order passed by the Deputy Com- 
missioner, no notice under section 80, Civil 
Procedure Code is necessary. Lakshmanan 
Chettiar v. Alagappa Chettiar®, points out that 
while under section 18 of the Limitation Act, 
there should be an acknowledgment of liabi- 
lity, under section 19, an endorsement of pay- 
ment need not imply an acknowledgment of 
liability ; the mere fact of payment as evidenced 
by the endorsement will have the effect of 
extending the period of limitation. Bhagyath- 
ammal y. Dhanabhagyathammal', lays down 
that where a purchaser had not acted on the 
basis of any representation made by the vendor 
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and deliberately purchased the property with a 
view to speculate on a litigation, he cannot reco- 
ver damages for violation of the covenant of 
title; where from the inception the vendor 
had no title to convey and the vendee had not 
been put in possession of the property, the 
breach occurred even on the date of the sale 
and the starting point of limitation, would be 
the date of the sale. Kuppuraj v. Arjunan’, 
states that Article 67 of the Limitation Act, 
can apply only when the landlord files a suit 
for recovery of possession of the property 
from a tenant; where the suit is one for parti- 
tion and separate possession of the plaintiff’s 
Share valued under section 37 of the Court 
Fees Act, 1955 for the purpose of court-fee 
and jurisdiction. Article 67 of the Limitation 
Act has no application. Krishnan Nair v. 
National Small Industrial Corporation®, ex- 
presses the view the “specific movable pro- 
perty”, described in Article 69 must be the 
property which is not lost to the owner as a 
result oi theft, dishonest misappropriation cr 
conversion: where machinery purchased under 
a hire-purchase agreement contrary to the terms 
of the agreement is sold it is a case of-conver- 
sion falling within Article 68, and when the 
plaintiffs became aware of the transfer as early 
as 21st February, 1968, and a suit was Sled in 
september, 1972, it was clearly barred. 
Muthaiah Chettiar v. Krishnaswami Gounder?, 
States, that there is no warrant for holding that 
Article 134 will apply only when an applica- 
tion for delivery of possession is filed under 
Order 21, rule 95 of the Code of Civil Pro- 
cedure and will not apply when the application 
for delivery of possession is made under sec- 
tion 47 of the Code; nor is there any warrant 
in principle or authority that to an applica- 
tion for delivery of possession under Order 
21, rule 95, Article 134 will be attracted where- 
as if the application was under section 47 of 
the Code. Article 137 will be attracted; 
Article 134 alone will apply to an application 
fled by an  auction-purchaser of immovable 
property at a sale in execution of a decree 
for delivery of the property purchased by him. 
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Law of Evidence.—In Meenakshisundaram 
v. Venkatesan’, it is pointed out that under 
section 114 (f) of the Indian Evidence Act, 
the Court may presume that the common 
course of business has been followed in parti- 
cular cases and that letters containing the cor- 
rect address of the respondent posted should 
have normally reached him; hence where let- 
ters written by the tenant’s wife to the land- 
lord requesting the adjustment from out of 
the interest due under certain promissory notes 
executed in her favour by the landlord to- 
wards the rent and electricity charges payable 
as per their agreement and remit the balance 
of interest to the tenant were sent under 
certificates of posting to the correct address 
but the receipt of the letters was denied by the 
landlord, in the absence of any evidence to 
show that anything happened which prevented 
the letters from reaching him, the conclusion 
is irresistible that the respondent received all 
the letters and that those letters clearly esta- 
blish the subsistence of an agreement for ad- 
justment of the rent and electricity charges 
from out of the interest payable by him to the 
tenant's wife. [N.B.-—In this context, a 
notable decision of the Supreme Court in 
Harcharan Singh v. Shiv Rani?, may be use- 
ful. It holds, that when a registered envelope 
containing a notice demanding arrears of rent 
is tendered by the postman to the addressee 
but is refused the presumption of proper, ser- 
vice or effective service on the addressee would 
arise. It is not necessary that before know- 
ledge of the contents could be imputed the 
sealed envelope should be read over to him 
by the postman or some one else. When ser- 
vice is effected by a postal communication the 
addressee must be imputed with the knowledge 
of the contents thereof and this follows upon 
the presumptions raised under section 27 of 
the General Clauses Act, 1897 and section 114 
of the Evidence Act, 1872]. 


Insolvency Law.—Ip Official Assignee v. 
Mangalambal®, it is pointed out that a suit 
for recovery of money as such against the 
defendant who has been subsequently adjudi- 
cated an insolvent cannot be said to “relate 
to the property of the insolvent” and to such 
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a suit the official assignee cannot be either a 
necessary or a proper party. Chandrasekha- 
ran v, Official Receiver’, holds that a combined 
reading of section 28 (2), (6) and (7) of 
the Provincial Insolvency Act will lead to the 
inference that in the case of a secured credi- 
tor his right to realise or otherwise deal with 
the security will not be affected by the vest- 
ing provided for in section 28 (2) or by the 
doctrine of relation back provided for in sec- 
tion 28 (7) of the Act. Parasurama Muda- 
liar v. Ramanathan?, states, that after enu- 
merating the debts in respect of which an in- 
solvent. shall not be released in spite of an 
order for discharge under section 44 (1), 
section 44 (2) is specific and categoric, that 
except as provided by sub-section (1) an 
order for discharge shall release the insolvent 
from all debts provable under the Act; the 
Statutory release as a result of the order of 
discharge is confined only to the insolvent 
and not to the other judgment-debtors; while, 
therefore, providing for the release of the in- 
solvent only from the debts as a result of the 
discharge, section 44 (3) still preserves the 
liability of persons who had bound themselves 
to pay along with the. insolvent, and, this is 
a pointer, that the mere circumstance that 
amongst a set of judgment-debtors one is ad- 
judicated insolvent and later obtains a dis- 
charge, cannot absolve the other co-judgment- 
debtors also from their lability under the 
decree. 


Civil Procedure Code.—In Sundaresan v. 
Ramachandran’, it is elucidated, that the use 
of the words “as if such order related to the 
execution, discharge gr satisfaction of a decree 
within the meaning of section 47 of the Code 
of Civil Procedure” in section 25 (1) of the 
Tamil Nadu Debt Relief Act, 1979 clearly 
indicates that though the effect of the order 
passed under the Act is not that of a decree 
and even if the effect of an adjudication under 
section 47 of the Code is taken outside the 
scope of the definition of a decree in section 
2 (2) of the Code, such an adjudication shall 
nevertheless be treated as a decree, though in 
fact, and also in law it is not. Jayaraman v. 
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Glaxo Laboratories', states that a judgment 
under section 2 (9) of the Civil Procedure 
Code, should contain the grounds for a decree 
or order and where the judgment in a case 
does not satisfy that requirement it cannot be 
held to be a judgment on the merits of the 
case. Abdul Jabbar v. Indo-Singapore 
Traders®, declares, that the uniform view of 
all the High Courts in India is that a decree 
passed by a Court under the summary pro- 

cedure after refusing leave to defend sought 
by the defendant is not a judgment on merits. 

Annamalai Chettiar y. Union of India’, ex- 

presses the view that section 20 of the Civit 
Procedure Code, contains general provisions 
regarding the jurisdiction of Courts in res- 
pect of institution of suits and the provision 
in section 80 of the Railways Act was enacted 
in 1961, hence the two provisions cannot stand 
together and it may even be stated that sec- 

tion 80 of the Railways Act is an exception 
to section 20 of the Code of Civil Procedure 
with reference to the iastitution of suits claim- 
ing compensation against railways. State 
Trading Corporation of India v. Mohite & 
Co.*, decides that where a contract was made 
in Delhi and delivery had to be made in Bom- 
bay where the goods were located, there is no 
question of any contract being entered in 
Madras or any cause of action having arisen 
here: where the cause of action was the non- 
payment of the amount paid as advance or 
earnest at Delhi where it was received, the 
cause of action for its return had necessarily 
to be at that place. The legal position is 
well-established that the existence of a sub- 
ordinate office cannot give rise to jurisdiction 
unless the cause of action at least in part 
arose at that place. Arokiasami w. Martial 
Afargaret®, elucidates that when a sale is set 
aside and the purchase money deposited in 
Court has not been paid to the decree-holder 
or the judgment-debtor, the right to the return 
of the money arises under the Common Law 





and the auction-purchaser is entitled to it; 
1. (1981) 2 M.L.J. 1i. 
2. (1981) 1 M.L.J. 318. 
3. (1981) 2. M.L.J. 91. 
4. (1981) 1 M.L.J. 452. 
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even de hors Order 21, rule 93, the auction- 
purchaser would be entitled to the amount; 
rule 93 only enables an executing Court to 
direct payment of the money with or without 
interest in a case where the money deposited 
in Court has been withdrawn by any other, 
person; if it has not been withdrawn and is 
available in Court, the auction-purchaser is 
entitled to its re-payment and the question of 
the liability to pay interest thereon by the 
judgment-debtor or the decree-holder has to 
be decided with reference to the facts and cir- 
cumstances in each case and on a finding as 
to who was responsible for the irregularity or 
fraud in conducting the sale or for setting aside 
the sale itself; neither the right to claim re- 
payment of the purchase-money nor the in- 
terest thereon is a creature of statute, nor has 
the statute, provided any specific remedy for 
the same in order to bar a civil suit; the re- 
payment of the purchase-money on the sale 
being set aside as such has no effect on the 
execution, discharge or satisfaction of the 
decree itself as the money belongs to the 
auction-purchaser who is entitled to it by rea- 
son of the sale being set aside; on the ques- 
tion of the liability to pay interest or the per- 
son who is liable to so pay to the auction- 
purchaser also no question of execution, dis- 
charge or satisfaction of the decree is involved, 
as the liability would depend on common law 
and also on the facts of the case and the find- 
ins as to who was responsible for the irregu- 
larity or fraud resulting in the setting aside 
of the sale. The question as fo who is to 
bear the poundage is also not one relating to 
the execution, discharge or satisfaction of the 
decree and has to be decided with reference 
to the relevant rules. Anuma Gounder v. 
Ponnesami? states, that where a debtor is 
sought to be arrested and put in civil prison 
for non-payment of a decree debt the execu- 
tion Court cannot rely for support of its 
order entirely on the pleadings of the judg- 
ment-debtor; a reference to section 51 shows 
that the execution Court should satisfy itself 
that the judgment-debtor has or has had since 
the date of the decree the means to pay the 
amount of the decree or some substantial part 
thereof but all the same refuses or neglects or 
has refused or neglected to pay the same; sec- 
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tion 51 further insists that the Court’s satis- 
faction must be entered for good reasons to 
be recorded in writing in the order; the pro- 
visions of section 51 do not depend for their 
implementation on the attitude which the judg- 
ment-debtor might take when notice goes to 
him in the execution petition, and whether or 
not the judgment-debtor resists the petition and 
whether or not he denies that he has means 
the Court cannot shrik its responsibility under 
the Code of instituting an enquiry to find out 
whether the judgment-debtor has the requisite 
means to pay and yet wilfully refuses or 
neglects to pay the amount; merely to close 
the discussion on the issue raised on the basis 
of the Act XXXI of 1976, namely, whether 
the judgment-debtor could be regarded as a 
“small farmer” within the meaning of the Act 
and! straightway direct that he shall be put 
in prison if he did not pay the debt by a cer- 
tain date is not the way in which the matter 
should be disposed of. Union of India v. 
Tamil Nadu Small Industries Corporation 
Ltd.1, elucidates that there is no requirement 
under section 80 of the Code, that statutory 
notice in a suit against the Central Govern- 
ment relating to the railways must be address- 
ed to any particular person, much less to the 
General Manager; the requirement under sec- 
tion 80 is that the notice should either have 
been delivered to the General Manager or left 
at the office of the General Manager; personal 
notice to the General Manager is not required 
or contemplated under section 80; if the notice 
is left at the office of the General Manager 
in the hands of a responsible senior official 
of the office both the letter and spirit of sec- 
tion 80 must be taken to have been complied 
with. Manickam v. Ramaswamy Gounder? 
holds that while a plaintiff who asks for re- 
liefs in the alternative and puts the alternative 
reliefs on a par with each other should be 
deemed to have made an election even at the 
threshold and after grant of one of such 
alternative reliefs is not an “aggrieved person” 
who could carry the matter to the higher Court 
for the grant of that relief which was not given 
by the trial Court; the position will be differ- 
ent if the two prayers cannot be treated as 
alternative reliefs in the strict sense of the 
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term; unless a party is shown to have fully 
approbated to an alternative granted to him 
he will not stand legally precluded from re- 
probating the decree and re-agitating his claim 
for the other relief which was not given to 
him; where the plaintiff had not placed the 
alternative relief of partition asked for by. him 
on a par with the main relief of declaration 
of title and injunction the defendants cannot 
contend that the plaintiff was not an “aggrieved 
person” and consequently his appeal to the 
lower appellate Court was itself not maintain- 
able. Karunakaran v. Ponnuswamy Achari! 
points out that no progress can be made in the 
trial Court if civil revision petitions are admit- 
ted against the trial Courts’ ruling on 
admissibility or otherwise of any particular 
piece of evidence; the proper course is to 
agitate it in the appellate Court in an appeal 
against the order or decree that may be passed 
ultimately by the trial Court. Palaniammal 
v. Pallipalayam Jamia Masjid Muthavalli?, 
expresses the view that the power of grant of 
injunction is an inherent power which is not 
limited to what is prescribed under Order 39 
af the Civil Procedure Code; the inherent 
power cannot be invoked to the extent of. 
preventing another civil Court from proceed- 
ing with a matter on its file unless it is sub- 
ject to the appellate or revisional jurisdiction 
of the other Court; even when exercising its 
inherent -power the Court is bound to find 
out whether the expediency of the matter 
calls for an ex parte order of ad interim injunc-' 
tion being passed or whether the purpose 
cannot be achieved by first issuing notice to 
the party and thereafter pass necessary orders 
on the injunction petition.. Venkatachala- 
pathy v. Saroja, lays down that the power 
under section 151 cannot be invoked for an 
order for compulsory medical examination of 
the wife in a petition for divorce by the hus- 
band under section 13 (1) (b) of the Hindu 
Marriage Act. Sri Kanyaka Parameswari 
Davasthanam v, Ambalavana Sannadhi*, points 
out that Order 1, rule 10 of the Code enables 
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the name of any. person to be substituted or 
added as plaintiff in the suit which had been 
instituted through a bona fide mistake and it 
is nécessary for the determination of the real 
matter in dispute to do so; the Court may 
order anyother person to be substituted or 
added as plaintiff; it has also suo motu 
‘powers or on application to order that the 
name of any party improperly joined may 
be struck out or`to join any other person as 
‘plaintiff or defendant or whose presence be- 
fore the Court may be considered necessary to 
enable the Court to effectively and completely 
adjudicate and settle all the questions involved 
in the suit. The judgment of the” Court 
could only be corrected in the manner envi- 
saged by section 152 of the Code in respect 
ef any clerical error or arithmetical mistake 
in the judgment or by recourse to the provi- 
sions of Order 47, rule 1, authorising a re- 
view of a judgment under certain specified 
conditions. Where an application does not 
fall under any of these provisions, there is no 
Scope for interference with or setting aside an 
earlier judgment. Jayaraman v. Glaxo 
Laboratories‘, holds that even in a case where 
the Court acts under the provisions of Order 8, 
Tule 10 and proceeds to pass a judgment 
against the defendant for his failure to file a 
written statement such a decree is only an 
ex parte decree which would fall within the 
scope of Order 9, rule 13; the application of 
Order.:8, rule .10 ‘results in a decree not. by 
admission but owing to the default of the 
defendant to file a written statement which 
in its real meaning and substance is only an 
ex parte decree. Sriram Chits and Invest- 
‘ments y. Padmanabha, elucidates that 
whatever might have been the position prior 
to the amendment of he Code of Civil Proce- 
dure by Act CIV of 1976, now, under 
Order 20, rule 11 (2) the Court, after the 
passing of the decree, is empowered to pass 
an order directing the payment of the decree 
amount in instalments on an application ‘by 
the judgment-debtor and with the consent of 
the decree-holder and on such terms as to the 
payment of interest, the attachment of the 
property of the judgment-debtor, or the tak- 
ing of security from him or otherwise as the 
Court thinks fit; where in proceedings institut- 
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ed long after the amended Order 20, rule 11 
(2) bad come into operation though the judg- 
ment-debtor had made an application for a 
direction that the decree amount should be 
made payable in instalments, yet, the decree- 
holder had opposed the same and therefore 
had not consented to the payment of the 
decree amount in instalments which is a vital 
condition as per the amended provision, the 
application cannot be granted. Natarajan v. 
Indian Bank?( makes‘it clear that the Court’s 
power to fix an upset price for the property, 
which includes within it a right to reduce the 
upset price wherever necessary, has not only 
been available to the Court all through, but 
such a right is an irremovable one, and the said 
right has not been infringed in the least by 
the second proviso to clause (a) to Order 21, 
rule 66, introduced by Act CIV of 1976; 
when the Court fixed an upset price the Court 
was not determining the rights of any of the 
parties before it and the fixation of the upset 
price was only for facilitating the conduct of 
the sale and, at the same time, safe-guarding 
the interests of the judgment-debtor by fixing 
a reserve price; notwithstanding the fixation 
of the upset price and notwithstanding the 
fact that the bidder had offered an amount 
higher than the upset price, it would still be 
open to the judgment-debtor to approach the 
executing Court and adduce proof that the 
property had been sold for a low price on 
account. of some material irregularity or fraud 
in the publication or conduct of the sale and 
have the sale set aside. In Suresh Babu v. 
Balasubramaniam, a Full Bench points out 
that Order 21, rule 72 (3) did not require that 
a Court can set aside a sale under that rule 
only if the person who applied for the setting 
aside proved that he had sustained substantial 
injury by reason of breach of rule 72 (1); 
rule 72 (3) did not refer to the applicant sus- 
taining any injury at all while Order 21, 
rule 90 did refer to it and. made proof thereof 
a condition precedent for setting aside the 
sale; in view of this the considerations appli- 
cable to an application under Order 21, rule 90 
may not be applied to an application under 
Order 21, rule 72 (3): the requirement that 
a decree-holder should obtain the Court’s 
permission before purchasing the property 
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was intended for the benefit of the judgment- 
debtor and is mandatory; an application 
under Order 21, rule 72 (3) is an indepen- 
dent application and has to be dealt with in 
accordance with the language of that sub-rule, 
and that sub-rule did not insist that a sale 
could not be set aside if it had taken place 
contrary to its provisions unless the applicant 
showed that he had sustained substantial in- 
jury. Manicka Gramani vy. Venkateswara 
lyer*, states that Order 21, rule 89 read along 
with rule 203 (1).,of the Civil Rules of Prac- 
tice establishes that in an application under 
Order 21, rule 89 seeking to set asidé the 
sale poundage need not be deposited, since 
poundage is a charge made by the Court on 
the sale of the property which can be made 
payable under rule 203 only after the sale is 
set aside. Rajan v. Muthusami Naidu? ; 
points out that it is in view of Order 21, 
rule 92 which enables persons entitled to set 
aside a Court-auction sale within the period 
prescribed for the purpose that the Courts do 
not proceed to confirm the sale immediately 
after the sale but usually postpone it to a 
date which would be beyond the period of 
60 days now provided under Article 127 of 
the Limitation Act, and where the application 
for setting aside the sale had been filed within 
the period fixed by the law for preferring 
‘such application, the confirmation is of no 
consequence and would not render the Court 
functus officio. Devaraja Pillai v. Puru- 
shotham Chettiar’, takes the view that if an 
Order passed under Order 21, rule 98 holding 
the petitioners to be obstructors set up by the 
judgment-debtor and directing the removal 
of the obstruction caused by them is treated 
as a decree as provided in rule 103, a revi- 
Sion petition against such order is incompe- 
tent. Ahamed v. Rukman? Amunait, states 
that if there has been a reservation with regard 
to the right claimed and agitated and such 
tight is not given up by the party, then, the 
order terminating such proceedings though 
worded as one of dismissal, would not amount 
fo an order against the party; the procedure 
under Order 21, rule 100 is only optional and 
the applicant can always withdraw his appli- 
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cation making appropriate reservation to 
resort to remedy under the general law of fil- 
ing a title suit. Mohammad Kassim v. 
Rahamathulla*, declares that the fact that a 
compromise requires some things to be done 
by the parties did not mean that the provisions 
of Order 23, rule 3 were not attracted. Sri 
Saravana, Chit Fund Co. v. Sekudeen?, 
declares that Order 23, rule 1 vests, the Court 
with power to permit withdrawal of a suit 
with liberty to file a fresh suit in respect of 
the very same subject-matter if the suit fails — 
by reason of some formal defect and it also 
requires the Court to find out whether there 
are sufficient grounds for allowing the plain- 
tiff to institute a fresh suit for the subject- 
matter or for part of the claim; where a suit 
had been dismissed for a formal technical de- 
fect of want of notice under section 25 of the 
Chit Funds Act if permission to withdraw 
with liberty to file fresh suit is not , grant- 
ed there will be miscarriage of justice as the 
respondent-member had admitted liability 
under the promissory note executed by him. 
Saradamani v. Rajendran®, elucidates that the 
contention that the Court owes a special duty 
to the minor to see that the minor, party to a 
partition suit, does not go without representa- 
tion is untenable; the code has no provision ' 
dealing with a situation in which the minor 
defendant is set ex parte or a minor’s suit 
is dismissed for default; Order 32, rule 9 
enabling the minor to move the Court to re- 
move the guardian who does not do his duty 
and get another appointed in the suit involves 
a related application being moved before the 
Court by some one acting for the minor; the 
Court itself cannot take the initiative as its 
role is not investigation but adjudication; the 
position is different where the Court exercises 
over its infants its ward jurisdiction but so far 
as suits are concerned where a minor is array- 
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ed as one of the parties Courts cannot move 
suo motu to make any order intended to pro- 
tect the minor’s interests; and that where the 
natural or legal guardian represents the minor 
in a suit the mere absence of a Court order 
appointing him or her as guarian ad litem 
will not vitiate the decree against the minor. 
Perumalswamy Mudaliar y. Arumughanč, 
points out that according to the Explanation 
to Order 33, rule 1 (@) while deciding the 
question whether the petitioner who seeks to 
institute a suit as an indigent person has suffi- 
cient means or not, the subject-matter of the 
Suit is to be excluded. <Arumbu Ammal v. 
Elamath#, states that where there was no 
suppression at all and jong after the filing 
of the application the applicant received a 
certain amount which was quite insufficient 
to discharge her liability to pay court-fee 
there was no question of the applicant being 
deprived of her right to get permission to 
sue aS an indigent person. Rukku v. 
Kannan’, holds that the Court whose permis- 
sion is sought for filing a suit as an indigent 
person has to prima facie find that there is a 
cause of action for the plaintiff and the suit 
is not otherwise barred by law and this 
prima facie finding has to be given on the 
basis of the pleadings, particularly with refe- 
rence to the averments made in the plaint. 
Palaniammal v, Pallipalayam Jama Masjid 
Muthavallit, expresses the view that when- 
ever an injunction is to be issued against a 
party preventing him from participating in 
lawfully instituted proceedings in another 
civil Court, it should be done first by issue of 
notice and only later on after hearing both 
the parties the Court should pass suitable 
orders which would not interfere with pro- 
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ceedings in another Court; before exercising 
its inherent power instead of expecting the 
other Court to be prudent in not proceeding 
with the proceedings the Court wherein the 
injunction petition is filed alone should act with 
restraint or prudence so as to avoid embarrass- 
ment to both the Courts. M. O. H. Aslum 
v. M. O. H. Uduman', rotes that a receiver 
can be appointed only in a case where the 
plaintif makes out a prima facie case as re- 
gards title to the property; a receiver cannot 
be appointed where the plaintiff’s title to an 
asset is disputed, in relation to that asset 
pending the suit in which the title to the 
asset has to be established; and though the 
Court has got absolute discretion in the matter 
of appointment of a receiver the discretion 
has to be exercised cautiously, judiciously and 
according to well-established legal principles. 
Muthayya v, Kamu?, makes it clear that under 
Order 41, rule 20 where it appeared to the 
Court at the hearing that any person who was 
a party to the suit in the Court from whose 
decree the appeal was preferred but who had 
not been made a party to the appeal was inte- 
rested in the result of the appeal the Court 
may adjourn the hearing to a date to be fix- 
ed by the Court and direct that such person 
be made a respondent; under rule 20 (2) no 
respondent can be added after expiry of the 
period of limitation for appeal unless the 
Court for reasons to be recorded allows that 
to be done on such terms as it thinks fit: 
clause (2) would apply only to a case where 
the party who is not impleaded had acquired 
certain valuable rights by reason of an 
appeal as against him or her not having been 
filed; so far as clause (1) is concerned the 
Court may at any stage direct the respondent 





being impleaded. Ellapurant Panchayat 
Union v. Bhavaniamman Devasthanam, 
1. (1981) 1 M.L.J. 67. 
2. (1981) 1 M.L.J. 107. 
3. (1981) 1 M.L.J. 382, 


' 18 THE MADRAŚ 
-points out that it would be a very salutary 
‘practice if even in case of.appeals transferred 
from: one Sub-Court to another owing to 
-exigencies of work-load, a notice to that effect 
‘should be given to the parties informing them 
that the appeal which was pending before one 
‘Court had ‘since been .transferred to another 
Court; it is essential that the parties must -be 
-informed ‘by the transferee Court in order to 
enable them to. appear -before that-Court and 
contest the proceedings so transferred by 
engaging other counsel and taking necessary 
-steps in that regard; in the absence of any 
provision to that effect either under the Code 


-or the Civil Rules of Practice and Circular 


‘Orders, every effort-should be made by 
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Courts to put the litigants on notice of the 
tranfer of pending litigations, - be it to the 
trial ‘Court or the appellate Court as the case 
may: be. Abdul Hameed v. Eganathan’, 
decides that where in a suit for declaration of 
title against the purchaser of property -the 
sons of the vendor were impleaded’as parties 
but’ remained ex parte and the suit was 
decreed, the non-impleading of these persons 
in an appeal against the decree would not be 
a ground for dismissing the appeal as they 
could not be interested. in the result of the 
appeal since they claimed no right. whatsoever 
in the suit property. | 


"fe on 


Dey 





1. (1981) TO Oe ee 


[1989 


THE MADRAS LAW JOURNAL 


REPORTS 


1] 





IN THE HIGH COURT OF JUDICA- 
; TURE AT MADRAS. 


Present :—P. R. Gokulakrishnan, O.CJ. and, 
P. Venugopal, J. , 


His Holiness Chitramuthu Adigal Athma 
Santhi Nilayam, Pannaikulam Post, Rama- 
nathapuram District 


V. 


The District Collector, Ramanathapuram 
District at Madurai, Madurai and another 
Respondents. 


Cinematography Rules, rules 103 and 109 (1) 
(a}—Application for no objection certificate 
—-Opposition by petitioner — Allegation of 
touring cinema being within 200 metres from 
the petitioner's institution, a place of public 
worship — Objection overruled — ‘No Objec- 
tion Certificate’ granted—Renewal of licence— 
Objection to renewal by petitioner—Objec- 
tion overruled — Order granting renewal of 
. licence, whether liable to be cancelled. 


Held, that the consideration of the licensing 
authority under rule 103 of the Cinemato- 
graphy Rules arises at the time of grant of 
licence and not at the time of renewal 
of licence. So the objection relating to 
the distance as an objection can be 
comsiderdd only at fhe time of 
grant of licence and not at the time of 
renewal. Rule 109 is an enabling provision, 
empowering the licensing authority to consider 
_ whether the site and the building conform to 
the relevant rules. It cannot give locus 
standi to the appellant to file objection for 
consideration by the licensing authority, At the 








+W. A, No. 239 of 1981 in W, P, No, 278 of 
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time of the grant of ‘No Objection Certificate’, 


the appellant had filed the very same objec- 
tion that the site of the travelling cinema was 
within the prohibited distance of the institu- 
tion alleged to be a place of public worship, 
and the licensing authority, after considering 
the objection by the appellant granted the 
“No Objection Certificate” to the second res- 
pondent. Against the grant of ‘No Objection 
Certificate’ the appellant had not filed any 
appeal as provided under the rules, and the 
“No Objection Certificate’ granted had now 
become final and conclusive. The appellant 
cannot again be permitted to raise the very 


Same objection at the renewal stage. There 


is no provision under the Act or the Rules 
for calling for objections from the public in 
respect of an application for renewal of a 
licence by a person who holds a valid “No 
Objection Certificate”. [Para. 3.] 


Appeal under clause 15 of the letters patent 
against the order of Justice Padma- 
nabhan, dated 22nd April, 1981, and 
made in the exercise of the Special Original 
Jurisdiction of the High Court in W. P. 
No. 278 of 1981 presented under Arti- 
cle 226 of the Constitution of India to 
issue a writ of cerfiorari calling for the records 
of the first respondent herein, relating to his 
order dated 2nd January, 1981, and made in 
R.O.C., C-1]160305 and quash the same. 


Mf. R. Narayanaswami for S. M. Abdul, 
Wahab, M. Swamikkannu and Sherfudeen, 
for Appellant. 


The Court made the following 


Orprer.—The writ petitioner is the appellant 
before this Court. The second respondent 
applied for a “No Objection Certificate” in 
1978 for running a touring cinema. The 
appellant filed objections stating that his 
institution Athma Santhi Nilayam is a 
place of public worship and the situs of the 
touring cinema is within a distance of 200 
metres from his institution. The objections 
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were ovetruled and a no objection certificate 
was granted in favour of the second respon- 
dent, on 13th August, 1978. Thereafter the 
licence was renewed at the instance of the 
second respondent and the Jatest order of rene- 
wal was passed on 4th January, 1981, renew- 
ing the licence upto 3ist January, 1981. 
The appellant filed objections to the grant of 
renewal of licence similar to those which he 
raised at the time of grant of no objection certi- 
ficate. Overruling the objection the first res- 
pondent renewed the licence in favour of the 
second respondent, observing that it is open to 
the appellant to agitate the same before some 
other forum, other than the licensing autho- 
rity. Against this order, the appellant filed 
a writ petition and that was dismissed by a 
learned single Judge of this Court, holding 
that there is no provision under the Act or 
the rules entitling the appellant to prefer ob- 
jections at the time of renewal of the licence 
and as the objection of the appellant was 
considered at the time of grant of “No Objec- 
tion Certificate’, it is needless for the licens- 
ing authority to consider the very same objec- 
tion at the time of renewal of licence. Ag- 
grieved against the order passed by the learn- 
ed single Judge, the present writ appeal has 
been filed before this Court, 


2. The learned counsel for the appellant 
contended that even where a licence is renew- 
ed, it is obligatory on the part of the licens- 
ing authority under rule 109 (1) (a) to satisfy 
itself that the building and the site conform 
to the relevant rules and the relevant rule 103 
provides that the travelling cinema should not 
be located within a distance of 201 metres 
from a temple, and as the appellant’s Athma 
Santhi Nilayam is a place of public worship 
situated within a distance of 200 metres from 
the situs of the touring cinema, the licensing 
authority should consider the objections of the 
appellant to satisfy itself at the time of rene- 
wal of the licence that the site in question con- 
formed to the relevant rule viz., 103. 


3. The consideration by the licensing autho- 
rity under rule 103 arises at the time of grant 
of licence and not at the time of renewal of 
licence. So the objection relating to the dis- 
tance is an objection that can be considered 
only at the time of grant of licence and not 
at the time of renewal. Rule 109 has an 
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enabling provision empowering the licensing 
authority to consider whether the site and 
the building conform to the relevant rules. 
It cannot give locus standi to the appel- 
lant to file objection for considera- 
tion by the licensing authority. At the 
time of grant of “No Ojection Certificate” the 
appellant has filed the very same objection 
that the site of the travelling cinema is within 
the prohibited distance of his institution, | 
alleged to be a place of public worship, and 
the licensing authority, after considering the 
objection by the appellant, granted the “No 
Objection Certificate” to the second respon- 
dent. Against the grant of “No Objection 
Certificate’, the appellant has not filed any 
appeal as provided under the rules, and the 
“No Objection Certificate” granted has now 
become final and conclusive. The appellant 
cannot again be permitted to raise the very 
same objection at the renewal stage. There 
is no provision under the Act or the Rules 
for calling for objections from the public in res- 
pect of an application for renewal of a licence 
by a person who holds a valid “No Objection 
Certificate’. The learned single Judge was, 
therefore, fully justified is coming to the con- 
clusion that the appellant has no locus standi 
to prefer any objections to the grant of rene- 
wal of licence to the second respondent. We, 
therefore see no reason to entertain the writ 
appeal and it accordingly stands dismissed. 


R.S. ——— Appeal dismissed, 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—P. R. Gokulakrishnan, O.CJ. 


S. Rajalakshmi Petitioner* 
v. 
D. Satyamurthy and another 

Respondents. 


Tamil Nadu City Civil Courts Act (VII of 
1892), section 4 and Civil Procedure Code (V 
of 1908), section 24—Suit for recovery of 
jewels by wife against husband in the S ixth 
Assistant City Civil Court—Petition by hus- 
band against wife for divorce in the S ixth 
Additional City Civil Court — Husband's 
petition before Principal Judge, City Civil 
Court praying for transfer of suit to be tried 
along with the petition for divorce—T ransfer 
ordered—Powers of Principal Judge to order 
transfer. 


wet 


In view of section 4 (3) of the Madras City 
Civil Courts Act, the Principal Judge of the 
City Civil Court is vested with the powers to 
make such arrangements as he may think fit 
for the distribution of the business of the 
Court among the various Judges thereof. 
Having withdrawn the wife’s suit for reco- 
-very of jewels and past and future mainte- 
nance in the exercise of the power vested in 
him from the Sixth Assistant City Civil Judge, 
the Principal Judge has ample powers to 
make such arrangement as he may think ft 
for the distribution of the case and under this 
provision, there is absolutely no bar for the 
Principal Judge, to transfer the case to 
the Sixth Additional City Civil Judge in 
order that the same may be tried along with 
the original petition filed by the husband-first 
respondent. There is no illegality or want of 
jurisdiction in the order passed by the lower 
Court. [Para. 3.| 


Petition under section 115 of Act V of 1908 
praying the High Court to revise the order 
of the Court of the Principal Judge, City 
Civil Court, Madras, dated 26th September, 
1981 and made in C.M.P. No. 914 of 1981 in 
O.P. No. 285 of 1981. 





*G.R-P.No, 3504 of 1981. 
5th November, 1981. 


RAJALAKSHMI 0. sATYAMURTHY (Gokulakrishnan, OCF) 


D. C. Krishnamurthy, for Petitioner. 
The Court made the following 


Orper.—The petitioner herein filed O.S. 
No. 2693 of 1981, on the file of the Sixth 
Assistant City Civil Judge, Madras, for reco- 
very of certain jewels and also for the past 
and future maintenance. The petitioner here- 
in is the wife of the first respondent herein. 
The first respondent has also filed O.P. 
Wo. 285 of 1981, on the file of the Sixth 
Additional City Civil Judge, Madras for a 
decree of divorce on the ground of desertion. 
C.M.P. No. 914 of 1981, was filed by the 
first respondent herein before the Principal 
City Civil Judge, Madras, praying for the trans- 
fer of the suit pending before the Sixth Assis- 
tant City Civil Judge, Madras, to the file of 
the Sixth Additional City Civil Judge, Madras, 
to be tried along with O.P. No. 285 of 1981. 
The Principal Judge, City Civil Court, Madras, 
on the facts and circumstances of this case, 
ordered the transfer as prayed for. It is 
against this order, the petitioner who is the 
wife of the first respondent herein, has filed 
this civil revision petition. 


2. Mr. D.C. Krishnamurthy, learned 
counsel appearing for the petitioner submits 
that the Principal Judge, ‘City Civil Court, 
Madras, has no power to effect such a trans- 
fer. According to the learned counsel, the 
Sixth Additional Judge, City Civil Court, 
Madras, is not subordinate to the Court of the 
Principal Judge, City Civil Court, Madras, 
and as such the transfer cannot be effected. 
Further, the learned counsel submits that as 
per the Madras ‘City Civil Court Act, there 
is no power to effect such a transfer by the 
Principal Judge, City Civil Court, Madras. It 
has been further stated that the Original 
Petition was filed in the Court which has the 
matrimonial jurisdiction and as such the 
transfer of that petition to the file of the 
Sixth Additional Judge, City Civil Court, 
Madras, to be tried along with the suit filed 
by the petitioner herein cannot be entertained. 


3. I have carefully considered the submis- 
sions madè by the learned counsel appearing 
for the petitioner. Section 24 of the Code 
of Civil Procedure gives the general power of 
transfer and withdrawal. The Court of the 
Sixth Assistant City Civil Judge, is definitely 
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a Subordinate Court to the Court of the Prin- 
cipal City Civil Judge, Madras. It is from 
this Court the suit has been withdrawn. 
Hence, there is no difficulty in coming to the 
conclusion that the Principal City Civil Judge 
has the power to withdraw the suit from the 
Sixth Assistant City Civil Judge, Madras, 
under section 24, Civil Procedure Code. Even 
under the Madras City Civil Court Act, section 
4, states: 


“4, (1) The City Court shall consist of a 
Principal Judge and such number of Judges 
as the State Government may from time to 
time appoint. 


(2) Subject to the provisions of section 15 
each of the Judges may exercise all or any 
of the powers conferred on the Court by 
this Act or any other law for the time being 
in force. 


(3) The Principal Judge may from time to 
time make such arrangements as he may 
think fit for the distribution of the business 
of the Court among the various Judges 
thereof.” 


In view of section 4 (3) of the Madras City 
Civil Court Act, the Principal Judge is vested 
with the powers to make such arrangements 
as he may think fit for the distribution of the 
business of the Court among various Judges 
thereof. Having withdrawn the suit in view 
of the power vested with him from the Sixth 
Assistant Judge, ‘City Civil Court, Madras, 
the Principal Judge has ample powers to make 
such arrangements as he may think fit for the 
distribution of the cases and under this provi- 
sion, there is absolutely no bar for the Prin- 
cipal Judge, City Civil ‘Court, Madras, to dis- 
tribute this work to the VI Additional City 
Civil Judge, Madras, in order that the same 
may be tried alone with the original peti- 
tion filed by the first respondent. I do not 
find any illegality or want of jurisdiction in 
the order passed by the lower ‘Court. 


4. In these circumstances, I do not find any 
question of jurisdiction as such involved: in 
this revision for me to admit the same. 
Hence, the revision petition is dismissed. 


R.S, Petition dismissed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—V, Ramaswami and S. Swamik- 
kannu, JJ. 


Krishnan and another Petitioners* 


reb 


U « 


Krishnamurthy and others 
Respondents. 


Civil Procedure Code (V of 1908), sections 
10 and 151—Suit for possession in pursuance 
of an agreement of sale—Defendants claim- 
ing to be cultivating tenants—Application by 
defendants before Record Officer under Tamil 
Nadu Agricultural Tenants Record of Tenancy 
Rights Act (X of 1969)—Defendants apply- 
ing for stay of trial of suit—Jurisdiction of the 
civil Court to grant stay under inherent 
powers. 


Held: The civil Court has jurisdiction to 
stay the trial of a suit pending before it in- 
voking its inherent powers under section 151, 
Civil Procedure Code, during the pendency of 
a proceeding by the tenants before the Record 
Officer under the Tamil Nadu Agricultural 
Tenants Record of Tenancy Rights Act (X 
of 1969), but the exercise of such power would 
depend on the facts and circumstances in each 
case and on this finding whether the ends of 
justice called for such a stay or in order to 
prevent the abuse of process of the Court, the 
stay could be granted. [Para. 18.] 


Cases referred to:— 


Kayappan v; Sri Patteswaraswami Devas- 
thanam, (1978) 91 L.W. 459: (1977) T.L 
a 87; Nainsing v. Koonwarjee, 9T 
S.C.J. 252: (1971) 1 S.C.R. 207: A.I. 
1970 S.C. 997; Arjun Singh v. S. 
Mohindra Kumar, (1964) 5 S.C.R. 946: 
A.I.R. 1964 S.C. 993; Kazimar Peria Palli- 
vasal v. Arumugham, ( 1975) TLN: J32; 
Sri Koppanaicken Patti Muthalammal Tem- 
ple v. Marammal, (1974) T.L.N.J. 113; 
Muniyandit y. Rajangam Iyer, (1976) 1 M. 
L.J. 344; Aravan Servai v, Kamugan Ser- 
vai, (1958) 2 M.L.J. 505: (1958) L.W. 
532; Balaji Rao v. Natesa Chetty, (1947) 


* G-R,P.No, 1343 of 1979. 





23d 7uly, 1981, 


I] KRISHNAN U. KRISHNAMURTHY (Sen gotiuvelan, 7.) 


1 M.L.J. 330: 60 L.W. 276: A.I.R. 1948 
Mad. 138: 


Petition under section 115 of Act V of 1908, 
praying the High Court to revise the Order 
of the Court of the Subordinate Judge, Mayu- 
ram, dated 19th April, 1979, and made in 
I.A. No. 442 of 1979 in O.S. No. 8 of 
1979, 


R. Balachandar, for Petitioners. 


The Order of the Court was made by 


Sengottuvelan, J—This civil revision petition 
gives rise to an interesting point of law re- 
garding the power of the civil Courts to stay 
the proceedings before them to meet the ends 
of justice under inherent powers available to 
the Courts under section 151 of the Civil Pro- 
cedure Code, apart from section 10 of the 
Civil Procedure Code. The facts of this case 
are briefly as follows: 


2. The plaintiffs in O.S. No. 8 of 1979 on 
the file of the Subordinate Judge, Mayuram, 
who are the respondents in I.A. No. 442 of 
1979 are the petitioners in the above civil revi- 
sion petition. The plaintiffs in O.S. No. 
8 of 1979 are the owners of the suit lands and 
_ the first defendant in that suit seems to have 
entered into an agreement of sale with refer- 
ence to the same or certain conditions set out 
in the agreement. The first defendant was 
also let into possession of the suit lands in 
pursuance of the agreement. The second 
defendant is the brother of the first defendant. 
The case set out in the plaint is that since the 
first defendant was a teacher at Orathanad, 
the second defendant, his brother was looking 
after the lands on behalf of the first defendant. 
Since first defendant failed to act according 
to the terms of the agreement of sale there 
was a compromise by which the plaintiffs 
agreed to pay a sum of Rs. 38,000 and on 
such payment the first defendant was bound 
to deliver possession of the Jands to the plain- 
tiffs. The suit O.S. No. 8 of 1979 was 
instituted for the relief of possession in pur- 
suance of the agreement between the plaintiffs 
and the first defendant in the suit. On the 
institution of suit O.S. No. 8 of 1979, the 
defendants 2 to 9, who claimed to be cultivat- 
ing tenants, filed an application I.A. No. 
442 of 1979 under sections 10 and 151 of the 
Civil Procedure Code for staying the trial of 
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the suit till the enquiry of the application filed 
by them in the prescribed Form V of the 
Tamil Nadu Record of Tenancy Act, pending 
before the Record Officer is over and the cases 
Nos. 273 to 279 of 1978 are disposed of. 


3. In the affidavit filed in support of the 
application I.A. No. 442 of 1979, the peti- 
tioners 1 to 8, who are the defendants 2 to 9 
in the suit O.S. No. 8 of 1979, contend that 
they are the cultivating tenants entitled to the 
benefit of Tamil Nadu Act XXV of 1955 and 
that they have also filed an application in Form 
No. 5 under the Tamil Nadu Record of 
Tenancy Act (X of 1969) and the same is 
taken on file as cases Nos. 273 to 279 
of 1978 on the file of the Additional Tahsil- 
dar and Record Officer, Mayuram and they 
have also filed the relevant documents before 
the Record Officer. Only after the filing of 
applications in cases Nos. 273 to 279 of 1978 
on.the file of the Record Officer, by the res- 
pondents 2 to 9 in the above civil revision 
petition, the plaintiffs 1 and 2 in the above- 
said suit—the civil revision petitioners before 
this Court, filed the suit O.S. No. 8 of 1979. 
The suit for recovery of possession is not 
maintainable against cultivating tenants. In 
the interest of justice, the suit will have to be 
stayed till the proceedings before the Record 
Officer, Mayuram are disposed of. 


4. The learned Subordinate Judge, Mayuram 
relying upon the decision of a single Judge 
of this Court reported in Rayappan v. Sri 
Patteswaraswami Devasthanam by its E.O.', 
ordered stay of the suit till the disposal of the 
proceedings before the Record Officer. This 
civil revision petition is filed against the orders 
of the Subordinate Judge, Mayuram staying 
the trial of the suit till the disposal of the 
proceedings before the Record Officer, Mayu- 
ram. The respondents in this civil revision 
petition viz., the tenants are not represented 
before this Court. l 


5. The main pointe urged on behalf of the 
civil revision petitioners are as follows :— 


“1. When provision is made under section 
10 of the Civil Procedure Code, for stay of 


ee eee 


1, (1978) 91 L.W. 459; (1977) T.L.N,J.* 87, 
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suits the civil Courts can order stay of 
suits only in accordance with the principles 
Jaid. down in that section; 


¥. The civil Courts cannot exercise any 
inherent power which is not provided 
under section 10 of the Civil Procedure 
Code”, 


In support of his contentions the learned 
Advocate for the petitioners cited the follow- 
ing decisions of the Supreme Court. In the 
case reported in Nainsing y. Koonwarjee and 
others’, the Supreme Court observed as fol- 
lows :— 


“Under the inherent power of the Courts 
recognised by section 151, Civil Procedure 
Code, a Court has no power to do that 
which is prohibited by the Code. Inherent 
jurisdiction of the ‘Court must be exercised 
subject to the rule that if the Code does 
contain specific provisions which would meet 
the necessities of the case, such provisions 
should be followed and inherent jurisdic- 
tion should not he invoked. In other words 
the Court cannot make use of the special 
provisions of section 151 of the ‘Code, where 
a party had his remedy provided elsewhere 
in the Code and he neglected to avail him- 
self of the same.” 


In the case reported in Arjun Singh v. S. 
Mohindra Kumar and others*, the Supreme 
Court observed as follows :— 


“It is common ground that the inherent 
power of the Court cannot override the ex- 
press provisions of the law, In other words, 
if there are specific. provisions of the Code 
dealing with a particular topic and they ex- 
pressly or by necessary implication exhaust 
the scope of the powers of the Court or the 
jurisdiction that may be exercised in rela- 
tion to a matter the inherent power of the 
Court cannot be invoked in order to cut 
across the powers conferred by the Court. 
The prohibition contained in the Code need 
not be express but may be implied or be 
implicit from the very nature of the provi- 
sions that it makes for covering the con- 
tingencies to which it relates,” 





1. (971) 1 §.C.J. 252: (1971) 1 S.C,.R. 207: 
$7, 


A,LR. 1970 S.C. 987 
2, (1964) 5 S.G.R. 946: A. LR. 1964 5.0. 993, 
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In the case reported in Kazimar Peria Pali- 
vasal by its Trustees v. Arumugham and 
ofhers*, a Bench of this Court made the fol- 
lowing observations :— 
“The special excludes the general is ele- 
mentary principle of law. When the Civil 
Procedure Code has provided for grant of 
such a relief of appointment of Receiver 
both under section 94 and under Order 40, 
rule 1, it would Fe improper to invoke the 
inherent jurisdiction uf the Code (Court) 
under section 151 to entertain a bare suit for 
the appointment of a Receiver and hold that 
such interlocutory orcers can be made in 
the absence of a request for any other main 
relief.” 


The principle laid down in the above cases is 
when a specific provision is made in the 'Civil 
Procedure Code, the Court cannot exercise 
inherent jurisdiction to by-pass the provision 
and grant relief not contemplated under the 
provisions of the Civil Procedure Code. 


6. Section 10 of the Civil Procedure Code 
deals with the stay of the subsequently insti- 
tuted civil suit during the pendency of the civil 
suit instituted earlier in some other Court 
provided the parties are the same and the 
issues involved are common. But in this case 
we are concerned with the question whether 
the civil suit instituted by the plaintiffs for 
recovery of possession is to be stayed till the 
disposal of the application filed by the tenants 
to register them as cultivating tenants under 
the provisions of Act X, of 1969. The pro- 
ceedings before the Record Officer cannot be 
termed as a civil proceeding, Hence, the 
principles laid down in thé above decisions 
cannot be said to be applicable to the facts 
of this case. The question whether the civil 
suit for delivery of possession will have to 
be stayed pending decision of the Record 
Officer or the question whether, the parties 
concerned are cultivating tenants cannot come 
under section 10 of ‘Civil Procedure Code, but 
will have to be considered under the inherent 
power of Courts to stay its proceedings under 
section 151 of Civil Procedure Code. 


7, The learned Advocate for the petitioners 
also relied upon the ruling reported in Sré 
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Koppanaickenpatti Muthalammal Temple by 
its Poojari Varadappa Naicker v. Maram- 
mal and others, Ramaprasada Rao, J., as he 
then was had occasion to consider the appli- 
cation of section 10 of Civil Procedure Code, 
with reference to a civil suit and a proceeding 
under Act XXX of 1963 (Tamil Nadu Minor 
Inams (Abolition and Conversion into Ryot- 
warl Act). In that case it has been observed 
as follows:— 


“In order to invoke section 10, Civil Pro- 
cedure Code, it is essential that the two 
Courts are trying to exercise parallel juris- 
diction over the subject-matter, which is 
similar and are attempting to render deci- 
sions concurrently over all the issues which 
might arise for consideration in the plead- 
ings. If this principle is strictly applied, 
it cannot be said that the revenue Court 
can decide on the matter of possession or 
any matter other than the recognition of the 
Status of the petitioner as a tenant or an 
issue incidental for the issue of patta. 
Certainly, the Revenue Court cannot pass 
a decree for possession. In fact, the view 
of this ‘Court is that the civil Court invari- 
ably has the ultimate jurisdiction to decide 
as to who is a tenant and who is not, in 
spite of summary disposals made by rent 
Tribunals under the agrarian law. There- 
fore, the issues which arise for considera- 
tion in the present case are wider and cer- 
tainly different from the one which arose 
for consideration in the Revenue Court. 
Again, the civil Court has the right to deter- 
mine not only the status of the petitioner 
as a tenant but certain other issues which 
go to the root of the matter and which in- 
vestigation cannot concurrently be under- 
taken by the Revenue Court. The subject- 
matter of the proceedings in either of these 
Courts being different they cannot be said 
to be ‘Courts exercising concurrent jurisdic- 
tion over the same subject-matter.” 


The view expressed in this case cannot be 
applied to the present case in view of the 
passing of Tamil Nadu Record of Tenancy 
Act and under this Act the Record Officer is 
given jurisdiction to decide as to whether a 
particular person is a cultivating tenant and 





1. (1974) T.L.N.J. 113, 


KRISHNAN 9. K@ISHNAMURIHy (Sengottuyzlan, F.) 


7 
ž 
the jurisdiction of the civil Court is taken 


away in this respect. 


&. Inasmuch as the proceedings of the 
Record Officer cannot be said to be a civil 
proceeding, the question arises whether the 
civil Court has jurisdiction to stay its pro- 
ceedings pending decision by the Record Off- 
cer under its inherent jurisdiction under sec- 
tion 151 of the Civil Procedure Code. In the 
case reported in Rayappan y. Sri Patteswara 
Swami Devasthanam by its E. O.1, Surya- 
murthi, J., held that in suitable cases the 
civil Court will be justified in exercising 
powers under section 151 of the Civil Proce- 
dure Code, to stay its proceedings. The 
decision reported in Muntyandi v. Rajangam 
Iyer’, where a Bench of this Court held that 
under section 16-A of Act X of 1969, the 
civil Court has no jurisdiction to decide whe- 
ther a particular person is a cultivating tenant 
and only the authority constituted under Act 
X of 1969 is empowered to determine whe- 
ther a particular person is a cultivating tenant 
or not is also considered by the learned Judge. 
If a defence is raised in any suit on the ground 
that the defendant is a cultivating tenant it is 
necessary for him to establish that he is a 
cultivating tenant. In order to establish that 
a particular person is a cultivating tenant he 
can only apply to the Record Officer and have 
his name duly entered in the tenancy record 
register. In dealing with the rights of the 
tenant, Suryamurthy, J., observed as follows: 


“The civil revision petitioner will not be 
entitled to an injunction merely on the 
ground of possession. He has also to esta- 
blish that he has a legal right to be in pos- 
session, viz., that he is a cultivating tenant 
whose possession is protected under the Culti- 
vating Tenants Protection Act. There- 
fore, it is necessary for him to establish in 
the suit not merely that he is in possession, 
but also that he is a cultivating tenant. 
This he can do only if his name is duly 
entered in the Tenancy Record Register. 
He has, therefore, rightly, applied to the 
Tenancy Records Officer to record him as a 
tenant in respect of the suit property. 








1. (1977) T.L.N.J. 87. 
2. (1976) 1 M.L.J. 344. 
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Until this application is finally disposed of 
it is not in the interests of justice that the 
suit should be tried and disposed of. In 
fact, without a finding as to whether the 
plaintiff has any legal right to continue in 
possession an injunction cannot be granted 
to the plaintiff, even if he proves that he is 
in possession. Apart from the provisions 
of section 10 of the Civil Procedure Code, 
the civil Court has ample jurisdiction under 
section 151 of the Civil Procedure ‘Code. to 
exercise its discretion and grant a stay in 
order to meet the ends of justice. The 
comity of Courts will have to be observed 
by civil Courts even though the connected 
proceedings are pending in a forum which 
cannot be strictly called a Court, let alone 
a civil Court. 


I respectfully agree with the observations 
in Aravan Servai v. Kamugan Servai*. It 
would have been in the interests of justice 
if the learned District Munsif himself had 
stayed the suit pending the decision of the 
Tenancy Records Officer, for that would 
have finally settled the controversy as to 
whether the plaintiff is a cultivating tenant 
or not. If the plaintiff is not a cultivating 
tenant even though he may be in possession, 
he is not entitled to an injunction. There- 
fore, it is in the interests of justice that the 
trial of the suit should be stayed pending the 
disposal of the application by the plaintiff.” 


Relying on this decision, the learned Subordi- 
nate Judge ordered the stay of the trial of 
the suit till the disposal of the proceedings 
before the Record Officer. The learned 
Advocate for the petitioners also draws my 
attention to an un-reported decision of Sathia- 
dev, J., in S. Thangavelu v. V. Kamala- 
nathan?, where the stay of the trial of the suit 
was asked for under similar circumstances. 
Sathiadev, J., while disposing of the matter 
observed as follows :— 


“What is sought to be invoked in aid of the 
petitioner is the inherent power under sec- 
tion 151, Civil Procedure Code, which can 
be exercised by a civil Court if it is found 





1. (1958) L.W. 532: (1958) 2 M.L.J. 505. 
2. G.R.P. No. 3084 of 1978, 


necessary for the ends of justice or to pre- 
vent abuse of process of Court. If civil 
Courts are to await decisions of such statu- 
tory authorities, which do not become final 
unless and untii the appeal and the revi- 
sional proceedings are over in a suit filed 
by a party seeking relief being kept pend- 
ing for such a long number of years it 
would greatly affect the rights of parties. 
Mr. Parasaran, learned counsel claims that 
if his client succeeds before the Record Offi- 
cer and in the meanwhile he has to deliver 
possession, his rights will be prejudicially 
affected. I could see no substance in this 
contention because, on the strength of final 
order passed under Tamil Nadu Act X of 
1969, he can get back possession with the 
aid of the Court, and at which time the 
Court will necessarily act with the same 
swiftness with which it is expected to dis- 
pose of even the present matter. Equally, 
after keeping the suit filed by the landlord 
pending for years till the proceedings un- 
der Act X of 1969 reach finality, and ulti- 
mately in those proceedings if the tenant 
fails, and thereafter the suit is to be taken 
up for hearing, it would result in irredeem- 
able loss to the lawful owner of property 
who has sought the aid of the civil Court 
for immediate relief of injunction. He 
may perhaps be compelled to file a suit 
claiming damages and languish in Courts 
for years more before getting possession of 
the property. Thus it will be noticed that 
ends of justice will be better met by a civil 
Court disposing of the matter at the earliest, 
with the available materials before it, and 
later on, depending on whatever rights that 
might be acquired or established by the 
claimants|parties or whatever they may be 
able to establish under any other statutory 
enactment, they can have recourse against 
the concerned party who had secured the 
orders in civil Court for injunction. In 
my view, a civil Court should dispose of 
such matters filed before it at the earliest 
point of time with the available materials 
refore it without awaiting the decisions of 
administrative officers, which invariably 
take a procrastinated course, Inherent 


‘power, if it is to be exercised, should be to 


advance the course of justice, and neces- 
sarily to have it decided at the earliest point 
of time’. 
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There is nothing inthe judgment in 
S. Thangavelu v. Kamalanathan', to show 
that the earlier decision of Suryamurthy, J., 
reported in Rayappan vy. Patheeswaraswami 
Devasthanam by its E. O.?, was brought to 
the notice of the learned Judge as the same 
is not referred to in the judgment in S. 
Thangavelu. v, Kamalanathan! , 


9. The question as to whether the proceed- 
ings before the civil Court involving the deci- 
sion as to whether a particular person is a cul- 
livating tenant or not is to be stayed pending 
the decision of the Record Officer is bound 
to arise in many cases. In view of the im- 
portance of the matter and in view of the 
fact the decision of this Court in the case 
reported in Rayappan v. Sri Patheeswaraswami 
Devasthanam by its E.O.?, is in conflict with 
the decision in S. Thangavelu v. Kamalana- 
thant, the above matter will have to be refer- 
red to a Bench of this Court for an autherita- 
iive pronouncement. The papers may be 
placed before my Lord the Chief Justice, for 
necessary orders. 


R. Balachandar, Advocate, for Petitioners. 


Respondents not appearing in person or by 
Advocate. 


The Order of the Court was made by 


Ramaswami, J.—The question that arises for 
consideration in this civil revision petition is 
whether a civil Court has jurisdiction under 
section 151 of the Code of ‘Civil Procedure, 
to stay a suit, or proceeding involving a 
decision as to whether a particular person is a 
cultivating tenant or not, pending before it, 
on the ground that the tenant had applied for 
registration of his tenancy under the Tamil 
Nadu Agricultural Lands Record of Tenancy 
Rights Act (X of 1969), even if it is satisfied 
that such stay of the proceedings may be 
necessary for the ends of justice or to prevent 
the abuse of process of the Court. The civil 
revision petition came up for hearing before 
Sengottuvelan, J., who referred this matter for 


am 
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a consideration by the Division Bench in view 
of the importance of the matter and also on 
the ground that the decision of Sathiadev, J., 
in S. Thangavelt v. Kamalanathan’, is in 
conflict with the decision of Suryamurthy, J., 
in Rayappan y. Patheeswaraswami Devastha- 
nane , 


11. The petitioners herein filed O.S. No. 8 
of 1979, on the file of the Subordinate Judge 
of Mayuram for recovery of possession of 
the plaint schedule properties. They entered 
into an agreement of sale with the first defen- 
dant in the suit and in part performance of 
that agreement also, they put the frst 
defendant in possession of the properties. 
The first defendant is stated to be a teacher 
employed at Orathanad and the properties are 
Situated in a different place, and in the circum- 
stances therefore, the further case of the plain- 
tiffs was that the first defendant put his bro- 
ther, the second defendant, in possession of 
the properties and the second defendant was 
in possession and management as such mana- 
ger of the first defendant. On certain allega- 
tions which, it is not necessary to refer, the 
pluntiffs claimed that the first defendant is 
not entitled to get a sale deed in his favour 
and that the plaintiffs are entitled to recover 
possession of the properties. The plaintiffs 
have added defendants 3 to 9 on the ground 
that they also claimed to be in possession 
under the second defendant. 


12. After the summons in the suit were 
served on the defendants, defendants 2 to Y 
filed I.A. No. 442 of 1979, purporting to 
be under sections 10 and 151 of the Code of 
Civil Procedure praying for a stay of the 
trial of the suit till the enquiry on their appli- 
cation filed before the Record Officer, Mayu- 
ram under the Tamil Nadu Agricultural 
Lands Record of Tenancy Rights Act (X of 
1969), is disposed of. In the affidavit filed 
in support of this application, they had stated 
that they are cultivating tenants in respect of 
the suit properties, that they have filed the 
application in Form No. 5 on the file of the 
Additional Tahsildar and Record Officer, 
Mayuram to record their names as such cul- 
tivating tenants in respect of the suit properties, 





1. C.R.P. No, 3084 of 1978. 
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that almost the examination of the witnesses 
in favour of the petitioners and the respon- 
dents was over, that the Record Officer has 
jurisdiction to decide as to whether the peti- 
tioners before him were cultivating tenants or 
not and that, if during the pendency of the 
enguiry before the Record Officer the suit is 
taken up for trial, their rights as tenants 
would be jeopardised and irrepairable loss 
and hardship will be caused to them. 


i3. While not disputing that the defen- 
dants 2 to 9 have filed such an application 
before the Record Officer, Mayuram and the 
enquiry was in progress, the plaintiffs filed 
a counter to the application denying that the 
defendants-petitioners had any such right as 
cultivating tenants and stating that they are 
not tenants under the plaintiffs. They fur- 
ther contended that by reason of the parallel 
proceedings before the Record Officer, they 
can successfully nullify the proceedings in the 
civil Court and that the ends of justice re- 
quire that the civil proceedings should be 
proceeded with. It was further contended 
that section 10 of the Code is not applicable 
and there is no inherent jurisdiction vested in 
the Court either, to stay the proceedings of a 
civil Court, pending decision by the Record 
Officer. The learned Subordinate Judge, 
following the decision of this Court in 
Rayappan v. Patheeswaraswami Devastha- 
nan®, held that the civil Court had jurisdic- 
tion to stay the proceedings under section 151, 
Civil Procedure Code, and since the learned 
Subordinate Judge was satisfied that the ends 
of justice needed the stay of the trial of the 
suit, ordered the application and stayed the 
suit pending disposal of the proceedings be- 
fore the Record Officer. It is against this 
order, the present civil revision petition has 
been filed. 


14. The learned counsel for the petitioners 
contended that there is a specific provision 
relating to stay of suits under section 10 of 
the Code and unless the conditions referred 
to therein are satisfied, the Court had no 
jurisdiction to stay the trial of any suit and 
it is not possible for the Court in such cir- 
cumstances to. invoke the inherent powers 
under section 151 either. There can be no 


a + 
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doubt that section 10 which enables the Court 
to stay the trial of suits in certain circum- 
stances is not applicable to this case. The 
inherent powers also cannot be invoked by 
any Court when the exercise of such powers 
would be inconsistent with or opposed to the 
express provisions of the Code. But where 
the Code is silent, such powers can be exer- 
cised so long as it is not opposed to or prohi- 
bited by the provisions of the Code or when 
jt relates to matters on which the Code can- 
not be said to be exhaustive. This was sọ 
held by the Supreme Court in the decision in 
Arjun Singh v. Mohindra Kumar and Nain- 
sing) v. Koonwarjee and others’, In the 
former decision, the Supreme Court considered. 
the powers of a Court to invoke section 151 
of the Code of Civil Procedure, in consider- 
ing an application for setting aside an er 
parte decree and held that Order 9, rule 7 and 
Order 9, rule 13 of the Code, between them 
exhaust the whole gamut of situations that 
might arise during the course of the trial and 
that in such circumstances, there is no inhe- 
rent power to be exercised de hors those 
mentioned in those provisions themselves. 
In other words, the Supreme Court held that 
the inherent power of a Court cannot be in- 
voked to override the express provisions in 
the Code of Civil Procedure. In Nainsing 
v. Koonwarjee, The Supreme Court was 
concerned with the question as to whether a 
party to a litigation who had allowed an 
order to become final without filing an ap- 
peal could try to question the same in a later 
stage of the same proceeding purporting to 
invoke the jurisdiction of the Court under 
section 151 of the Code. The party in that 
case, questioned a remand order made by a 
Subordinate Judge when the matter came at 
a later stage before the High Cou. The 
Supreme Court held that the remand order 
of the learned Subordinate Judge was appeal- 
able under section 105 (2) of the Code and 
without appealing and questioning the cor- 
ectness of that order, it was not open to 
him to question the same when it came be- 
fore the High Court against the decree of the 
{rial Court after remand and the ‘Court also 
had no jurisdiction to interfere with the order 


BF ai et ee 
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under section 151 of the Code of Civil Proce- 
dure. In the words of the Supreme Court: 


TE The ‘Court cannot make use of 

_ the special provisions of section 151 of the 
Code where a party had his remedy provid- 
ed elsewhere in the Code and he neglected 
to avail himself of the same. Further, the 
power under section 151 of the Code can- 
not be exercised as an appellate power”. 


But where the Code is silent and where the 
exercise of power is not opposed to or prohi- 
bited by the provisions of the Code, there 
could be no doubt that the Court could in- 
voke its inherent jurisdiction if it is satisfied 
that it is necessary for the ends of justice or 
to prevent the abuse of the process of the 
Court. i | 


15. The earliest direct authority on this 
question by this Court is the decision of 
Yahya Ali, J., in Balaji Rao and others v. 
Natesa Chetty’, In that case, the inherent 
jurisdiction of this Court was invoked for 
stay of an independent suit pending disposal 
of a civil miscellaneous appeal which arose 
out of a different proceeding. Objection was 
raised on the ground that the application was 
not maintainable as section 151 of the Code 
was not applicable and this Court had no 
jurisdiction to stay the trial of the suit out of 
which the proceedings in this Court did not 
arise. Overruling this objection, this Court 
held that the only limitation that could be 
placed upon the exercise of jurisdiction would 
be that the applicant for stay had no other 
remedy available to him in law which he could 
seek from a competent civil Court and that 
the stay had to be ordered in the ends of 
justice or to prevent abuse of the process of 
the Court. The learned Judge further 
observed that if these conditions are satisfied, 
there can be no doubt that the trial of an 
independent suit can be stayed by this Court 
in the exercise of its inherent powers under 
Section 151 of the Code of Civil Procedure 
in the course of other proceedings pending 
before it. This decision was followed in a 
number of unreported judgments of this Court 
since 1947. The other direct reported deci- 
sion is the one in Rayappan v. Patheeswara- 


SS e dee aE, 


1. (1947) 1 M.L.J. 330: 60 L.W. 276: ALR. 


1948 Mad. 138, 


Siyami Devasthanam:. That was also a case 
where a plaintiff who had filed a suit for a 
declaration that he is a cultivating tenant and 
for an injunction restraining the defendant 
from interfering with his possession filed an 
application for stay of his own suit under 
sections 10 and 151 of the Code of Civil 
Procedure, on the ground that he had applied 
to the Tenancy Record Officer for entering 
his name in the Tenancy Record Register as 
a cultivating tenant in respect of the suit lands 
and pending disposal of that petition his suit 
will have to be stayed. The learned Judge 
heid that apart from the provisions of sec- 
tion 10, Civil Procedure Code, the civil Court 
has ample jurisdiction to grant a stay in 
order to meet the ends of justice. It was 
also observed that the comity of Courts will 
have to be observed by civil Courts even 
though the connected proceedings are pend- 
ing in a forum which cannot be strictly called 
a Court, let alone a civil Court. Though 
ultimately the order of Sathiadev, J., in 
Thangavelu v. Kamalanathar?, upheld the 
order of dismissal of an application filed under 
sections 10 and 151 of the Code of Civil 
Procedure, for stay of trial of a suit pending 
disposal of proceedings under the Record of 
Tenancy Rights Act, in our view it is not an 
authority for holding that the Court had no 
inherent jurisdiction to stay the trial of any 
independent proceedings in cases where sec- 
tion 10 is not strictly applicable. 


16. The facts in the decision in Thanga- 
velu v. Kamalanathan’, were as follows: 


The suit was one for recovery of possession 
on the basis of title to property. The 
father of the defendant in that suit had ear- 
lier claimed in respect of the same sult pro- 
perty that he was a cultivating tenant. That 
Suit was dismissed holding that he was not a 
cultivating tenant. The appeal and the 
second appeal filed against that order were 
also dismissed. In the suit they had also 
claimed for a permanent injunction. With 
reference to that this Court had observed that 
the owner of the property could dispossess the 
defendant only in a properly instituted pro- 
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ceedings. It is in those circumstances, the 
suit was filed for recovery of possession. By 
the time the suit was filed, the defendant’s 
father who had filed the original suit for decla- 
ration that he is a cultivating tenant died and 
his sons in the suit claimed that they are the 
cultivating tenants. The learned Judge held 
that since in the prior proceedings the father 
of the defendants was held to be not a culti- 
vating tenant and his suit for declaration that 
he is a cultivating tenant was dismissed, there 
was no scope for the defendants to claim! 
that they were the cultivating tenants. It is 
in those circumstances, when one of the defen- 
dants filed an application under sections 10 
and 151 of the Code for stay of the suilt 
for possession on the ground that he had filed 
an application before the Record Officer, it 
was dismissed. The learned Judge, there- 
fore, considered that the exercise of inherent 
power to stay the trial would not advance the 
course of justice. 


17. The decision, therefore, was one on 
merits and not relating to the jurisdiction of 
the Court under section 151 of the Code. 
We have no doubt that a civil Court has 
jurisdiction under section 151 of the Code to 
stay the trial of a suit pending before it, pend- 
ing the decision of the question of rights as a 
cultivating tenant before the Record Officer. 
The decision of Ismail, J., as he then was 
in Natesan v. Thanigayvel’, shows more 
of instances where the jurisdiction should not 
be invoked rather than deciding as to whether 
the Court had jurisdiction to stay or not. 
In that decision, the learned Judge held that 
where the plaintiff had not put forward a 
contention that he was a cultivating tenant, 
and all that he contended was that he was 
entitled to remain in possession of the pro- 
perty for the period of the lease, the question 
of the plaintiff being a cultivating tenant and 
his getting his name registered under the Re- 
cord of Tenancy Rights Act, did not arise 
and that therefore there was no justification 
for invoking the jurisdiction of the Court 
under section 151 of the Code to stay the 
trial of the suit on the ground that the plain- 
tiff had filed an application before the Ten- 
ancy Record Officer. The decision of Rama- 
prasada Rao, J., as he then was in Sri 
Koppanaickenpatt? Muthalamman Temple by 
ere eee eee 
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its Poojari, Varadappa Naicker v. Maram- 
mal and others', referred to by the learned 
counsel was concerned with the question of 
applicability of section 10 to stay the proceed- 
ing when a similar proceeding under Act XXX 
of 1963, was pending. The jurisdiction of 
the Court under section 151 of the Code was 
not invoked. The learned Judge applied the 
tests in section 10 and found that the provi- 
sions were not satisfied and that, therefore, 
that is not an authority for holding that sec- 
tion 151 should not be invoked for stay of 
trial. 


18. For the foregoing reasons, we are of 
the view that the civil Court has jurisdiction 
to stay the trial of a suit pending before it 
invoking its inherent powers under section 151 
during the pendency of a proceeding before 
the Record Officer, but the exercise of such 
power would depend on the facts and cir- 
cumstances in each case and on the finding 
whether the ends of justice called for such a 
stay or in order to prevent the abuse of pro- 
cess of the Court, the stay should be granted. 
The revision petition accordingly fails and it 
is dismissed. No costs. 


Civil revision petition 
dismissed . 


R.S. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT:—V. Ratnam, J 


K. R. Kuppuswami Iyengar 
Petitioner* 


Ua 


Samikkannu Padayachi Respondent.. 


Tamil Nadu Cultivating Tenants Protection 
Act (XXV of 1955), sections 3 (4) (a) and 
4-A (2)—Petition for eviction by landlord 
Tenancy in respect of 1 ac. 37 cents—Fair 
rent fixed in respect of 1 ac. 4 cents—Re- 
sumption of one half of the land by landlord 
—Allegatiom that the rent was not paid for 
the period before resumption — Revenue 
Court 
Court to collect arrears of rent — Revenue 
Court’s order not tenable. 





A consideration of the provisions of the 
Tamil Nadu Cultivating Tenants Protection 
Act, particularly section 3 thereof points out 
that though generally a cultivating tenant 
would be entitled te protection from eviction 
in respect of his holding, yet, under certain 
circumstances, such protection would not be 
available. One of such situations would be 
when the cultivating tenant has not paid the 
rent within a month after such rent became 
due. If, therefore, the cultivating tenant 
does not pay the rent within the time provid- 
ed under the provisions of the Act, the pro- 
tection from eviction is withdrawn and the 
landlord is entitled to move the appropriate 
machinery constituted under the Act to secure 
an order for eviction on the very ground 
that the cultivating tenant has forfeited the 
protection from eviction owing to non-pay- 
ment of the rent. The remedy of a landlord 
in such case is to file an application pray- 
ing for an order of eviction against the culti- 
vating tenant from his holding, that is, the 
parcel or parcels of the land held by him. It 
may be that the holding continues to be the 
same or is altered either voluntarily or -by 
operation of Jaw, as in this case. But the 
remedy conferred on the landlord for the non- 
payment of rent by the cultivating tenant 
would be to evict the cultivating tenant from 
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the land held by him. In this case, 
during the fasli in question, the cul- 


tivating tenant was in enjoyment of the entire 
holding and was therefore, liable to pay 
rent in respect thereof, which admittedly he 
had failed to pay. Under those circumstances, 
on the failure of the respondent to pay the 
rent within one month after such rent 
became due, the petitioner secured a right to 
evict the respondent from the entirety of the 
holding, or any part thereof but as a result 
of the proceedings for resumption initiated by 
the petitioner herein, the original holding had 
merely shrunk in size, in the sense that it had 
teen halved. But on this account, the right 
of the petitioner to evict the respondent-culti- 
vating tenant from the holding which forms 
a part of the previous holding, cannot be said 
to have been in any manner affected. Other- 
wise all that a cultivating tenant has got to 
do is to part with a portion of the holding in 
some manner or other and the cultivating 
tenant, though he does not pay the rent in res- 
pect of the holding, would nevertheless be 
enabled to say that the arrears of rent is not 
in respect of the holding held by him. 
That would mean that the cultivating tenant 
can Successfully avoid paying rents to the land- 
lord in respect of the holding and by the pro- 
cess of diminishing the size of the holding 
virtually secure a total immunity from evic- 
tion, quite contrary to the provisions of the 
Act. Such a situation cannot be recognised 
and encouraged at all even under the guise 
of affording protection to the cultivating tenant 


from unreasonable or unjust eviction. 
When once a cultivating tenani 
renders himself liable to be evicted, as a 


result of the non-availability any longer of the 
protection from eviction, then he can be evic- 
ted from his holding, irrespective of whether 
the loss of such protection was on account 
of a failure to pay rent in respect of a larger 
holding or the actual holding, as the case 
may be. [Para. 6.] 


The effect of the proceedings for resumption 
taken by the landlord under section 4-A is 
merely to reduce the size of the holding and 
not to create a new tenancy in respect of 
which a right to evict will arise in favour of 
the landlord only in the event of the culti- 
vating tenant failing to pay the rent in res- 
pect of the reduced holding only. 

[Para. 6.] 
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Case referred to:— 


Palaniswami Gurukkal v. Kandappa Gounder, 
(1967) 2 M.L.J. 438: 80 L.W. 305: I.L. 
R. (1968) 1 Mad. 769: A.I.R. 1968 Mad. 
96. 


V. Swaminathan, for Appellant. 
The Court made the following 


ORDER.—The landlord is the petitioner in 
this civil revision petition. An application 
under section 3 (4) (a) of the Tamil Nadu 
Cultivating Tenants Protection Act (XXV of 
1955), (hereinafter referred to as the Act), 
was filed by the petitioner, praying for an 
order of eviction against the respondent, on 
the ground that the respondent had not paid 
the fair rent fixed in respect of an extent of 
l acre and 4 cents and also the rent of 
Rs. 500 in respect of an extent of 33 cents 
of coconut tope, for fasli 1382 (1st July, 1972 
to 30th June, 1973). In the course of the 
application, the petitioner had stated that fair 
rent had been fixed only in respect of an 
extent of 1 acre and 4 cents out of a total 
extent of 1 acre and 37 cents at Rs. 286 and 
that even that rent had not been paid in res- 
pect of the cultivable Jands. As regards the 
coconut tope of an extent of 33 cents, the 
petitioner stated that the yield from the 51 
coconut trees would be 3,000 coconuts out of 
which the petitioner’s share would be 1,000 
coconuts, but restricted his claim to a sum of 
Rs. 500 towards this. In the application for 
eviction, the petitioner had also adverted to 
the proceedings initiated by him under sec- 
tion 4-A (2) of the Act for resumption of 
one-half of the extent under the cultivation 
of the respondent and his taking possession 
of 68% cents out of 1 acre and 37 cents under 
the cultivation of the respondent, as per the 
order of the revenue Court, dated 5th Sep- 
tember, 1973. The application for eviction 
was filed by the petitioner towards the end 
of 1973, after the resumption of one-half of 
the extent of the Jands under the cultivation 
of the respondent. 


2. This application was resisted by the res- 
pondent on the ground that the fair rent in 
respect of 1 acre and 4 cents out of 1 acre and 
37 cents had not been finally fixed and that, 
therefore, the rent is payable only in accord- 
ance with the adjudication in O.S, No. 778 
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cf 1969, District Munsif’s Court, Chidamba- 
ram, at the rate of Rs. 100 for the land of 
an extent of 1 acre and 4 cents and Rs. 100 
for the 33 cents of coconut tope. There was 
no yield at all in fasli 1382 from the coconut 
tope, according to the respondent, and only a 
sum of Rs. 100 was payable towards rent. 

The claim for rent made by the petitioner for 
the land as well as the coconut tope was cha- 
racterised as exaggerated. Ultimately, the res- 
pondent prayed that he may be granted two 
months’ time to pay the entire rent of Rs. 

200 for the total extent of 1 acre and 37 
cents. , i 


3. Before the Revenue Court, Mayuram, the 
petitioner was examined-in-chief on 25th Sep- 
tember, 1974 and the further examination was 
deferred. Thereafter, on 11th October, 1974, 
the Revenue Court proceeded to pass an order 
directing the respondent to pay the petitioner 
a sum of Rs. 188-50 P. This was on the 
footing that the remedy of the petitioner was 
before the civil Court to collect the arrear 
of rent in respect of one-half of the property 
already taken possession of by the peti- 
tioner and the respondent is liable to pay 
Rs. 188-50 P. being the proportionate fair rent 
for 68% cents, on the basis of the fixation of 
the fair rent for 1 acre and 4 cents at Rs. 286. 
It is the correctness of this order that is chal- 
lenged in this civil revision petition. 


4. The first contention of the learned coun- 
sel for the petitioner is that the revenue Court 
was in error in holding that the remedy of 
the petitioner would be to collect the arrear 
of rent through a civil Court, especially when 
the respondent was a cultivating tenant in res- 
pect of the entire extent of 1 acre and 37 
cents during the fasli in question, namely, 
fasli 1382 and had not paid the rent. In this 
connection, the learned counsel for the peti- 
tioner relied on section 14 of the Tamil Nadu 
Fixation of Fair Rent Act and also the deci- 
sion in Palaniswami Gurukkal v. Kandappa 
Gounder?, On the other hand, the learned 
ccunsel, for the respondent submitted that with 
reference to arrears for a previous fasli, the 
cultivating tenant cannot be evicted from his 
holding which is really a new holding as a 
result of the resumption proceedings and: that 
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oniy in respect of default in the payment of 
rent with reference to such a holding, an order 
for eviction can be passed against the respon- 
dent and such not being the case, the Reve- 
nue Court was justified in directing the peti- 
tioner to resort to the remedy before the civil 
Court. 


5. In order to appreciate and consider the 
rival submissions, it is necessary to examine 
the relevant provisions of the Tamil Nadu 
Act XXV of 1955. That Act had been 
passed with the avowed object of protecting 
the cultivating tenants from unjust eviction 
and to afford protection to them. Section 
2 of the Act contains the definitions of “culti- 
vating tenant”, “landlord”, ete. In this 
case, there is no dispute that the respondent 
is a cultivating tenant and the petitioner is a 
landlord and, therefore, it is unnecessary to 
notice the definition of these expressions. 
Section 2 (c) of the Act defines “holding” as 
meaning| “a parcel or parcels of land held by 
a cultivating tenant’. The other definitions 
in section 2 of the Act are unnecessary for 
purposes of the present case. Section 3 (1) 
of the Act confers on cultivating tenants a 
protection from eviction by or at the Instance 
of the landlord, be it in execution of a decree 
or order of a Court or even otherwise. But 
even as indicated by the opening words of 
section 3 (1) of the Act, the protection from 
eviction is not total or absolute, but only sub- 
ject to the provisions made in the succeeding 
sub-sections. The protection conferred by 
section 3 (1) of the Act on cultivating tenants 
from eviction extends to the holding of such 
cultivating tenants or any part thereof. 
Under section 3 (2) of the Act, the protection 
from eviction conferred under section 3 (1) 
of the Act has been made inapplicable to a 
cultivating tenant under certain circumstances. 
Section 3 (2) (a) of the Act negatives such 
a protection to the cultivating tenant in areas 
where the Thanjavur Tenants and Pannaiyal 
Protection Act, 1952 was in force before the 
date of the coming into force of the Tamil 
Nadu Cultivating Tenants Protection (Am- 
endment} Act, 1956, if at the commencement 
of the Act (Tamil Nadu Act XXV of 1955), 
the cultivating tenani was in arrears and does 
not pay such rent within six weeks after such 
commencement. The section further provides 
that if in respect of rent payable by the culti- 
vating tenant to the landlord after the com- 


mencement of the Tamil Nadu Act XXV of 
1955, the cultivating tenant does not pay such 
rent within a month after such rent becomes 
due, then even in that case the protection 
conferred under section 3 (1) of the Act is 
not available. Section 3 (2) (aa) of the Act 
makes provision for areas where the provisions 
of Thanjavur Tenants and Pannatyal Protec- 
tion Act, 1952 were not in force. With refer- 
ence to those areas, if the arrears of rent paya- 
ble to the landlord and accrued due subsequent 
to 31st March, 1954, is not paid within a 
month after the commencement of the Tamil 
Nadu Act XXV of 1955 or in respect of rent 
payable after such commencement, the culti- 
vating tenant does not pay the rent to the 
landlord within a month after the rent becomes 
due, then in those events, the protection from 
eviction again would not be available. Sec- 
tion 3 (2) (c) and (d) of the Act and the 
Explanations do not have any application to 
the present case. Section 3 (3) (a) of the 
Act provides for the deposit of rents by the 
cultivating tenant or if the rent is payable in 
kind, its market value on the date of deposit, 
to the account of the landlord. Section 3 
(3) (a) (i) of the Act provides for the 
deposit of rents accrued due subsequent to 
31st March, 1954, within a month after the 
commencement of Tamil Nadu Act XXV of 
1955. Under section 3 (3) (a) (ii) of the 
Act, it is provided that in the case of rent 
accrued due after the commencement of the 
Tamil Nadu Act XXV of 1955, it should be 
deposited within a month after the date on 
which the rent accrued due. Section 3 (3) 
(b) of the Act provides for a summary en- 
quiry into the correctness of the deposit and 
for the granting of further time, if necessary, 
to enable the cultivating tenant to make good 
the deficiency. Further provision is also 
made thereunder that if the deposit is found 
fo be correct, or the deficiency is made good 
within the time granted, then the cultivating 
tenant is deemed to have paid the rent. If 
the cultivating tenant fails to make good the 
deficiency after having been granted time to 
do so, then the landlord is given the right to 
evict the cultivating tenant as provided under 
section 3 (4) of the Act. Section 3 (4) (a) 
pf the Act confers a right on a landlord to seek 
an order for eviction against a cultivating 
tenant by making an application to the Reve- 
nue Divisional Officer. Section 3 (4) (b) 
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of the Act provides for the holding of a sum- 
Mary enquiry into the matter and for the 
passing of an order, either allowing the 
application or dismissing it and in a case where 
the cultivating tenant had not availed himself 
of the statutory provisions .relating to deposit, 
the Revenue Divisional Officer has been em- 
powered to allow such time as he considers 
just and reasonable to enable the cultivating 
tenant to deposit the arrears of rent. If there 
is a deposit by the cultivating tenant, then 
again he shall be deemed to have paid the 
rent under sub-section (3) (b) of section 3 
of the Act. But if the cultivating tenant 


fails to deposit the same, then the Revenue. 


Divisional Officer is obliged to pass an order 
for eviction. Section 4 of the Act provides 
for the remedy of a dispossessed cultivating 
te.ant to be restored to possession and in this 
case that provision has no application. Sec- 
tion 4-A (1) of the Act, as it then stood prior 
to its deletion by section 2 of the Tamil Nadu 
Act XVIII of 1976 effective from 5th July, 
1973, provided for the resumption by a land- 
lord from the cultivating tenant of an extent 
cf land not exceeding one-half of the extent. 
leased out to the cultivating tenant for she 
purpose of personal cultivation. Section 4-A 
(2) of the Act provided for the filing of an 
application for this purpose by the landlord 
and the holding of an enquiry into the matter 
Ly the Revenue Divisional Officer and for the 
passing of an order, either directing the 
restoration or dismissing the application. 
Powers to impose conditions on the landlord 
in the matter of reimbursement of the ex- 
penses incurred by the cultivating tenant or 
the labour contributed by him or any unhar- 
vested crop had also been conferred on the 
Revenue Divisional Officer. Section 4-A (3) 
of the Act provided for the retention by the 
cultivating tenant of one-half of the extent 
scught to be resumed by the landlord by an 
offer to pay the rent at the rate payable he- 
fore 27th September, 1955. Section 4-A (4) 
and (5) of the Act enumerated the circum- 
stances under which a landlord would be dis- 
qualified from resuming possession of one- 
half of the extent. Section 4-A (6) of the 
Act outlined the consequences of a failure on 
the part of the Jandlord to carry on personal 
cultivation within a year of resumption and. 
the allowing of the land to lie fallow or the 
securing of an order for resumption under 
fraudulent misrepresentations. In all those 
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cases, on an application by the cultivating 
tenant, the Revenue Divisional Officer was 
empowered to restore the cultivating tenant to 
that’ land so that he may hold it with all the 


rights and subject to all the liabilities of a 


cultivating tenant. The other provisions of 
the Act do not throw any light on the contro- 
versy in the present case and need not, there- 
fore, be noticed. 


6. A consideration of the provisions of the 
Act particularly section 3 thereof points out 
that though generally a cultivating tenant 


‘would be entitled ta protection from eviction 


in respect of his holding, yet, under certain 
circumstances, such protection would not be 
available. One of such situations would be 
when the cultivating tenant has not paid the 
rent within a month after such rent becomes 
due. If, therefore, the cultivating tenant 
does not pay the rent within the time pro- 
vided under the provisions of the Act, the 
protection from eviction is withdrawn and the 
landlord is entitled to move the appropriate 
machinery constituted under the Act to secure 
an order for eviction on the very ground that 
the cultivating tenant has forfeited the protec- 
tion owing to non-payment of the rent. In 
other words, the right to enforce the conse- 
quences of such non-payment would arise in 
a case where the cultivating tenant had not 
paid the rent within a month after the rent 
Lecomes due. The remedy of a landlord in 
such cases is to file an application praying for 
an order of eviction against the cultivating 
tenant from his holding, that is, the parcel 
or parcels of the land held by a cultivating 
tenant. The non-payment of rent by a culti- 
vating tenant is visited with the consequence 
cf his being evicted from the parcel of the 
land which is under his cultivation., -It may 
be that the holding continues to be the same 
or is altered either voluntarily orby operation 
of Jaw, as in this case. But the remedy 
conferred on the landlord for the non-pay- 
ment of rent by the cultivating tenant would 
be to evict the cultivating tenant from the land 
held by him. - In this case, as seen earlier, 
during the fasli in question, the cultivating 
tenant was in enjoyment of the entire holding 
and was, therefore, liable to pay rent in res- 
pect thereof, which admittedly he had failed 
to pay. Under those circumstances, on .the 
failure of the respondent to pay the rent with- 
in one month after such rent became due, 
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the petitioner secured a right to evict the res- 
pondent from the entirety of the holding, 
or any part thereof but as a result of the pro- 
ceedings for resumption initiated by the peti- 
tioner herein, the original holding has merely 
shrunk in size, in the sense that it had been 
halved. But on this account, the right of the 
petitioner to evict the respondent-cultivating 
tenant from the holding which forms a part of 
the previous holding, cannot be said to have 
been in any manner affected. To accept the 
contention of the learned counsel for the res- 
pondent would lead to startling results. All 
that a cultivating tenant has got to do is to 
part with a portion of the holding in some 
manner or other and the cultivating tenant, 
though he does. not pay the rent in respect of 
the holding, would nevertheless be enabled 
to say that the arrears of rent is not in res- 
pect of the holding then held by him. That 
would mean that the cultivating tenant can suc- 
cessfully avoid paying rent to the landlord 
in respect of the holding and by the process 
of diminishing the size of the holding virtually 
secure a total immunity from eviction, quite 
contrary to the provisions of the Act. Such 
a situation cannot be recognised and encour- 
aged at all even under the guise of affording 
protection to the cultivating tenant from un- 
reasonable or unjust eviction. When once a 
cultivating tenant renders himself liable to be 
evicted as a result of the non-availability any 
longer of the protection from eviction, then 
he can be evicted from his holding, irres- 
pective of whether the loss of such protection 
was on account of a failure to pay rent in 
_ |respect of a larger*holding or the actual hold- 
ing, as the case may be. In the present case, 
as noticed earlier, the relationship of landlord 
and cultivating tenant has not in any manner 
been altered by the resumption proceedings. 
The effect of the proceedings taken by the 
petitioner for resumption under section 4-A 
of the Act is merely to reduce the size of the 
holding. It cannot be stated to be a new 
tenancy in respect of which a right to evict 
would arise in favour of the Jandlord only in 
the event of the cultivating tenant omitting to 
pay the rent in respect of the reduced holding 
only. Having regard to these considerations, 
the decision relied on by the Jearned counsel 
for the petitioner is not really helpful as that 
dealt with a case of the power of the Revenue 
Court to give a direction regarding the depo- 
sit of time-barred rent by a cultivating tenant. 
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Likewise, section 14 of the Tamil Nadu Act, 
XXIV of 1956 also does not assist the peti- 
tioner as that provision merely enables the 
cultivating tenant who is disqualified from 
claiming the benefits of the fixation of fair 
rent to avail himself of those benefits by 
relinquishing such portion of the land as would 
enable him to take advantage of the benefits 
of that Act. In view of the above considera- 
tions, the Revenue Court was in error when 
it held that the petitioner has to work out his 
remedy im respect of the extent resumed only 
before the civil Court and not in these pro- 
ceedings. 


7. The learned counsel for the petitioner 
next contended that the Revenue Court fell 
into a serious error in proceeding to fix the 
amount to be deposited by the respondent, on 
the basis of the fixation of fair rent in res- 
pect of 1 acre and 4 cents and in proportion 
to the extent of 6814 cents held by the res- 
pondent. The learned counsel for the res- 
pondent also frankly admitted that the mode 
of computation of the arrears by the Revenue 
Court is erroneous. For the fasli in ques- 
tion, namely, 1382, the respondent was in 
pussession of the entire extent of 1 acre and 
37 cents, including 33 cents of cocoanut tope 
in respect of which no fair rent had been 
fixed. The sum of Rs. 286 fixed as fair rent 
is only for 1 acre and 4 cents and in respect 
of an extent of 33 cents of cocoanut tope it 
cculd only be on the basis of contract or rea- 
sonable rent. In this case, though the res- 
pondent denied having got any yield from the 
cocoanut trees, yet, there is absolutely no evi- 
dence whatever in support thereof. On the 
other hand, the evidence of the petitioner 
examined as P.W. 1 is to the effect that there 
are 51 cocoanut trees and that there would be 
formally five cuttings during the course of the 
year and that would yield about 800 cocoanuts 
very time. Out of 4,000 cocoanuts, the 
petitioner has claimed only 1,000 cocoanuts, 
the value of which has been estimated by him 
at Rs. 750. But even that had been rounded 
off to Rs. 500 in the application for eviction 
as well as in his evidence. There is absolute- 
ly no contra evidence. The amount of Rs. 
500 claimed by the petitioner is very reason- 
alle. Therefore, for the fasli in question the 
respondent had not paid the petitioner the 
sum of Rs. 786, namely, Rs. 500 towards the 
cocoanut tope and Rs. 286 for the extent of 
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1 acre and 4 cents of jand. From the records 
it is found that a sum of Rs. 188-50P. has 
been paid by the respondent pursuant to the 
order of the Revenue Court. Since the com- 
putation of the arrears, by the Revenue Court 
has been held to be incorrect, the respondent 
would still be liable to pay Rs. 597-50P. 


8. The order of the Revenue Court, Mayu- 
tam, is, therefore set aside and the respondent 
is directed to deposit to the credit of P. No. 
132 of 1974, Revenue Court, Mayuram, a sum 
of Rs. 597-50P. on or before 30th Novem- 
ber, 1981. If the respondent falls to do so, 
the Revenue Court will proceed to pass ap- 
propriate further orders, The civil revision 
petition is, therefore allowed. No order as 
to costs, 


R.S. Revision petition 


allowed . 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


(Special Original Jurisdiction. ) 
PRESENT: —T. Sathiadev, J. 


i 


K. Jayaprakash Petitioner* 
v. 

The Executive Authority, Tiruthangal 
Town Panchayat, Tiruthangal, Sattur 


Taluk, Ramanathapuram District 
i Respondent. 


Tamil Nadu Panchayats Act (XXXV of 
1958) and Rules framed under the Act — 
Enhancement of property-tax in between two 
general revisions—Spectal notice of enhance- 
ment given under rule 10 (3)—No reasons 
disclosed in the notice—No opportunity for 
making representations given — Enhancement 
not validly made. 


rule 10 (3) of the Rules framed under the 
Tamil Nadu Panchayats Act, enables the exe- 
cutive authority to make a special revision of 
honse-tax but it can be done only after inti- 
mating by a special notice to the owner or 
occupier of the house that his representation 
for revising the enhancement will be consi- 
dered, if it reaches the Panchayat Office with- 
in thirty days from the date of service of 


*W.P. No. 353 of 1979. 
25th September, 1981. 
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such notice. Hence it is not sufficient to 
merely issue a special notice and straight- 
away enhance the tax unless the representations 
made by the petitioner opposing the proposed 
enbancement af tax had been considered and 
disposed of. The notice served on the peti- 
tioner did not state the grounds which pre- 
vailed upon the executive authority to revise 
the tax demands. It is necessary for the 
executive authority to furnish the reasons, so 
that the remedy provided under the. Rules 
could be effectively and successfully utilised 
by the affected parties. 


In the present case, there being no such order 
passed, and served on the petitioner except 
the special notice issued in a printed form 
furnishing therein the extent to which the tax 
is being raised, it becomes all the more neces- 
sary to remit the matter to enable the res- 
pondent to deal with it afresh by passing an 
order justifying the enhancement. [Para. 4.] 


Dalavai yv. Government of Tamil Nadu, 
(1978) 1 M.L.J. 93, followed. 


Case referred to:— 


Dalavai yv. Government of Tamil Nadu, 
(1978) 1 M.L.J. 93. 


Petition under Article 226 of the ‘Constitution 
of India, praying that in the circumstances 
stated therein and in the affidavit filed there- 
with the High Court will be pleased to issue 
a writ of certiorari calling for the records of 
the respondent relating to the Assessment 
No. 661 (1), dated 15th April, 1976, regard- 
ing the petitioner’s property in Door No. 163 
and quash the same. 


D. Raju, for Petitioner. 


C. Chinnaswami, for Government Pleader, for 
Respondent. 


The Court made the following 


Orver.—This writ petition is filed against 
enhancement of property-tax in between two 
general revisions, and according to the peti- 
tioner, when respondent has issued a special 
notice of house-tax amendment under rule 10 
(3) of the Rules issued under Tamil Nadu 
Panchayats Act, 1958, dated 15th April, 1976, 
he has failed to disclose the reasons which 
prevailed for making a special revision. 


2. Rule 10 (3) enables the executive autho- 
rity to make a special revision but it can be 
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dene by him after intimating by a special 
notice to the owner or Occupier of the house 
that the petition for revising the assessment 
will be considered, if it reaches the Pancha- 
yat Office within thirty days from the date 
of service of such notice. 


3. Hence it is not sufficient to merely issue 
a special notice and straightaway enchance 
the tax unless the representations made by 
. the petitioner opposing the proposed enhance- 
ment of tax had been considered and dis- 
posed of. The notice served on the peti- 
tioner does not state the grounds which pre- 
vailed upon the executive authority to revise 
the tax demands. In the -absence of such 
disclosure, as held in Dalavai v. Govern- 
ment of Tamil Nadu}, whenever special notice 
is issued, it is obligatory for the concerned 
tax authority to disclose reasons for ‘the con- 
clusion arrived at therein. No: doubt the 
said decision was rendered under the Tamil 
Nadu City Municipal Corporation Act, but 
the principles enumerated therein would be 
equally applicable in respect of the Special 
notice issued under the Panchayats Act. The 
learned Judge stated :— 


“Unless the assessee is told as to what is 
the reason for the enhancement in the 
assessment, he may not know on what 
ground the enhancement has been made. 
Tn such cases, he may not be able to put 
forward his objection specifically and 
effectively”. 


Apart from this reason stated in the said 
judgment, there is yet another ‘factor, whick 
also has to be taken note of, it being when 
the rules themselves provide for a revision 
petition, unless the assessee knows the grounds 
on which enhancement has been made, it 


would not enable him to prefer effectively a 


revision petition. Remedies provided under 
the Rules or enactments cannot be reduced to 
ineffectiveness. To make them effective and 
purposeful remedies, particularly when an 


appeal or revision is provided, it is incum- , 


bent on the original authority to state the 
reasons for the conclusion arrived at. There- 
fore, it is all the more necessary for the execu- 


a FS 
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tive authority to furnish the reasons, so that 
the remedy provided under the Rules could 
be effectively and successfully utilised by 
affected parties. 


4. In this matter, there being no such order 
passed, and served on the petitioner except 
the special notice issued in a printed form 
furnishing therein the extent to which the tax: 
is being raised; it becomes all the more neces- | 
sary to remit the matter to enable the res-' 
pondent to deal with the matter afresh by 
passing an order justifying the enhancement. 


5. It is stated that during the pendency of the 
writ petition, he has had the advantage of an 
order of stay of the recovery of the enhanced 
rate of tax. Therefore, till orders are passed 
as directed above, the petitioner would be 
entitled to the same benefit of continuing to 
pay taxes at the same rate, but, this would 
not confer upon him any right to later on 
claim, that he would not be liable to pay 
any enhanced rate of tax that may be fixed, 


_for the period involved in the writ petition 


With these directions, 
No costs. 


and for later years. 
this writ petition is allowed. 


Ro; 





Writ petition allowed., 
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IN THE. HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT:—V. Sethuraman, J. 


Muniandi Kone and others .. Appellants* 


v. eet 


Sri Ramanatha Sethupathi Hereditary 
Trustee of Arulmigu Mangalanathaswami 
Temple at Thiru Uthirakosamangai, 
through his Diwan and Administrative 
Secretary at Ramanathapuram (died) and 
another Respondents. 


(A) Civil Procedure Code (V of 1908), 
section 9. i 


(B) Tamil Nadu Hindu Religious and 
Charitable Endowments Act (XXII of 1959) 
—Temple under management of Raja of 
Rannad as hereditary trustee — A deity of 
Vishnu also in the same temple—Festival for 
ten days every year in Chitrai—Custom to take 
the aforesaid deity on the tenth day in pro- 
cession to another temple (Govindaswami 
femple)—Pooja and other services done there 
to the deity and returned to the main temple 
in the night — Right whether a civil right— 
Defendant not permitting deity to be taken 
out — Suit for declaration and injunction— 
Jurisdiction of civil Court, whether excluded. 


Held: The well-established legal position is 
that suits relating to rites and rituals in a 
temple are not of a civil nature. However, 
the right to worship is a civil right which can 
be agitated in a civil Court. In the present 
case, the exercise of the customary right to 
take a deity in procession on a particular 
occasion during an annual festival was not 
allowed on the ground that there had been 
some breaks in some years and that only on 
payment of Re. 1, the deity was being allowed 
to be taken out, so much so, the right was 
not unconditional and absolute. The pay- 
ment of Re. 1, _before the deity could be 
taken out was a pre-requisite and part of the 
customary right and could not be divorced 
from it. Only on this payment, the plaintiffs’ 
community had been allowed to take the deity 





*S,A, No, 2451 of 1971. 
Gth July, 1981. 
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to their temple over a long period. This cus-- 
tomary right was not exercised in certain years 
because of a dispute that the amount had not 
been paid in time. When the exercise of a 
right is conditional on a payment and the pay- 
ment cannot be divorced from the right, then, 

if the payment was not made, the temple autho- 
tities would be justified in not permitting the 
deity to be carried out. After all a customary 
tight has to be exercised with all its obligations 
too. This does not, however, mean that the 
temple authorities can refuse to receive the 
amount and prevent the plaintiffs’ community 
from exercising the right. , The custom in the 
present case, fulfils all the requisites which are 
considered in the context of a valid custom. 


[Paras. 14 and 17.] 


Taking into account the facts here, it can be 
held that the plaintiffs have established a 
customary right to worship the deity by tak- 
ing it from the main temple to the Govinda- 
swami temple on the tenth day of Chitrai 
festival. As the matter pertains to a civil 
right, the plaintiffs will have a declaration, 
and the other prayers incidental to this decla- 
ration asked for in the plaint will have to 
follow. [Para. 19.] 


Cases referred to:— 


Narayana Mudali v, Peria Kalathi Mudali, 
(19389) 1 M.L.J. 199: 49 L.W. 295: 
(1939) M.W.N. 273: 185 I.C. 239: A.I. 
R. 1939 Mad. 494: Gounders of Vilamgathur 
Village, represented by Velayudha Goundan 
v. Udayars of Vilangathur Village, represented 
by Ponnuswami Udayar, (1945) 1 M.L.f. 
300: 58 L.W. 287: (1945) M.W.N. 358: 
A.I.R. 1945 Mad. 234: Ugam Singh v. 
Kesrimal, (1971) 1 M.L.J. 539; Sri Sinna 
Ramanuja Jeer yv. Sri Ranga Ramanuja Jeer, 
(1962) 2 S.C.R. 509: (1962) 1 S.C.J. 17: 
(1962) 1M.L.J. (S.C.) 1: (1962) 1 An. 
W.R. (S.C.) 1: A.I.R. 1961 S.C. 1720; 
V., Srinivasachariar v. Thatha Desika Thatha- 
chartar, (1970) 83 L.W. 407; Subbaraya 
Mudaliar yv. Vedantachariar, (1905) I.L.R. 
28 Mad. 23: 14 M.L.J. 171; Kadirvelu 
Chetty v. Nanjunda Iyer, (1916) 2 L.W. 
512; K. A. Srinivasa Ayyangar v. S. Rama- 
nujachanar, (1941) 1 M.L.J. 322: I.L.R. 
(1941) Mad. 544: 53 L.W. 315: A.J.R, 
1941 Mad, 498, 


I] . MUNIANDI KONE 2. ARULMIGU MANGALANATHASWAMI TEMPLE (Sethuraman, F- 


Appeal against the decree of the Court of the 
Subordinate Judge, Ramanathapuram at 
Madurai, dated 26th July, 1977 and passed in 
Appeal Suit No. 46 of 1977, preferred against 
the decree of the Court of the District Mun- 
sif of Ramanathapuram in Original Suit No. 
102 of 1975. 


T. R. Mani 
Appellants. 


and S. Chandramouli, for 


P. Narasimhan and S. Muthu, for Respon- 
dents. 


The Court delivered the following 


. JupGMENT.—The plaintiffs in O.S. No. 102 
of 1975 in the Court of the District Munsif, 
Ramanathapuram are the appellants. 


2. The suit was filed for a declaration that 
the plaintiffs were entitled to take Arulmigu 
Mangaiperumal deity in procession on the tenth 
day of Chitrotsavam festival and for a perma- 
nent injunction restraining the defendant from 
preventing the plaintiffs in taking the deity in 
procession vand also for a mandatory injunc- 
tion directing the defendant and his men to 
take the deity from the sanctum sarctorum for 
the said procession on every Chitra pournami 
day. 


3. .In Uthiralcosamangai village, there is a 
temple called §Mangaleswari § Sametha 
Mangalanathaswami temple. The temple is 
managed by the Raja of Ramnad as a here- 
ditary trustee. In the same temple, there is 
a deity of Vishnu called Mangai Perumal. 
In the month of Chitrai, i.e., April-May 
every year, a festival for ten days*is celebrated 
in the temple. On the tenth day festival, 
which corresponds to the Chitra Pournami day, 
the plaintiffs claim, that they used to take the 
said Mangai Perumal deity from the main 
temple in the morning in Kuthiral Vaganam 
to another temple called Govindaswami tem- 
ple belonging to the plaintiffs. In Govinda- 
swami temple, pooja and other services would 
be done to the deity and the deity would be 
returned to the main temple in the evening. 
The plaintiffs claim that they had been exer- 
cising this right for a long time from time 
immemorial. In or about 1973, there appears 
to have been a faction between the plaintiffs, 
who are Yadavas, and Pillaimars in the said 
village and the main temple, under the 
management of Raja of Ramnad, which is pre- 
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dominantly worshipped by the Pillai commu- 
nity. As their right to worship in the custo- 
mary way was denied, the plaintiffs came for- 
ward with the present suit. 


4.- The defendant denied the existence of any 
such custom or any right in the Yadavas 
taking -the Mangai Perumal deity to the 
Govindaswami temple. The defendant also 
contended that the claim of the plaintiffs was 
not a civil right which could be adjudi- 
cated by a civil Court. 


5. The learned District Munsif, after con- 
sidering the oral and documentary evidence, 
held that the right claimed by the plaintiffs 
was a civil right and that the jurisdiction of 
the civil Court was not excluded. A decree 
was, therefore, granted in favour of the plain- 
tiffs as prayed for. On appeal, the learned 
Subordinate Judge held that the right claimed 
by the plaintiffs was only in the nature of a 
tight to perform a ritual and that the civil 
Court cannot interfere in such matters. He, 
therefore, dismissed the suit. The present 
second appeal has been filed by the unsuc- 
cessful plaintiffs. 


6. Mr. T. R. Mani, learned counsel for the 
appellants contended that the right to take 
the deity in procession to the Govindaswami 
temple in the present case was a civil right 
and that the civil Court had jurisdiction. He 
relied on several decisions to be noticed pre- 
sently. For the respondent, Mr. Narasimhan 
contended that there was no right to take any 
deity from the main temple to the Govinda- 
swami temple, that there was no proof of the 
custom as pleaded and that the civil Court 
did not, therefore, have jurisdiction. 


7. It is not in dispute that if the present 
right claimed by the plaintiffs can be charac- 
terised as a “ritual”, then the plaintiffs can- 
not seek their reliefs in civil Court and they 
will have to go before the appropriate autho- 
rities constituted under the Tamil Nadu Reli- 
gious and Charitable Endowments Act, 1959. 
The word ‘ritual’ means “pertaining or re- 
lating to, connected with, rites’. The word 
‘rite’ is “a formal procedure or act in a reli- 
gious or other solemn observance”. The 
question whether a right to carry the deity and 
worship it is a civil right or not has been 
examined in decisions of this Court, 
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8. In Narayana Mudali v. Peria Kalath 
Mudali', the question relating to an obser- 
vance known as Kappu Kattu has been dealt 
with. Kappu Kattu is a right whereby un- 
married boys of a particular caste go through 
a sort of initiation which consists in the tying 
of a sacred string round the wrist as prepara- 
tory to their taking part along with others in 
the festival. In Sanskrit it is known as 
Raksha Bandan. ‘The plaintiffs in the case 
before Wadsworth, J., claimed a right of 
Diparathana also which consisted in the mak- 
ing of offerings of cocoanut, betel and fruits 
to the God on the occasion of the festival with 
camphor also being burnt. Thelearned Judge 
held that the Courts will not endeavour to lay 
down a ritual which is to be followed in the 
worship. The position would, however, be 
different where there are perquisites attached 
to an office. On the facts of that particular 
case it was held, that Kappu Kattu was a 
ritual which could not be the subject-matter 
of a civil suit. As far as Deeparathana also 
was concerned, it was held, there was no 
difference. The civil Court was thus held to 
have no jurisdiction in determining such a 
question. 


9. In Gounders of Vilangathur Village re- 
presented by Velayudha Goundan and others 
v. Udayars of Vilangathur Village represented 
by Ponnuswami Udayar and others’, there 
was a dispute between the Vanniars or Goun- 
dars and the Udayars in a village called 
Vilangathur. Out of eighty houses, Vanniars 
live in about forty and the other communities 
including Udayars in the rest of them. There 
is a Perumal (Vishnu) temple in that village 
and there were two festivals, one in February- 
March and the other in August-September, 
every year. According to the Vannia or 
Goundar community, both the communities 
were offering worship in the temple and con- 
ducting the festivals. As Vanniars were 
denied their rights, they came forward with a 
Suit in a civil Court. It was held by Somayya, 
J., that a suit by one set of villagers against 
an aggressive set of other villagers, who pre- 
vented the plaintiffs from peacefully carrying 
on the processions and worship of a deity in 
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a temple did not fall within section 73 of the 
Madras Hindu Religious and Charitable En- 
dowments Act, 1927 and that the right of an 
individual to worship in a particular form, as 
in the past, was a civil right. The plaintiffs 
were held to have been entitled to the protec- 
tion of the Court in exercise of ce civil 
right, 

10. The difference between these two cases 
may be noticed. In the case before Wads- 
worth, J., it related to a ritual and in the 
case before Somayya, J., it related to wor- 
ship. The right to worship has always been 
taken to be a civil right. 


11. In Ugam Singh v. Kesarimal', the dis- 
pute was between the Swatambaries and 
Digambaries of Jain sect. The Swatam- 
Laries contended that they had a right to place 
the Chakshus, Dhwajadand or Kelash accord- 
ing to their right. The Digambaries, would 
not worship the idol which had Chakshus. 
The result would be, if Swatambaries were to 
have their right, the Digamberies would be 
excluded from the worship. It is in this con- 
nection that the question whether the right 
claimed by the respective sects was a civil 
right or not was gone into by the Supreme 
Court. It was held that a right to worship 
was a civil right interference with which raises 
a dispute of a civil nature though disputes 
which are in respect of rituals or ceremonies 
alone cannot be adjudicated by civil Courts 
if they were not essentially connected with 
civil rights of an individual or a sect on behalf 
of whom a suit is filed. 


12. In Sri Sinna Ramanuja Jeer v. Sri 
Ranga Ramanuja Jeer®, the dispute related 
to a right to first theertham in the Alwar 
Thirunagari Temple in ‘Tirunelveli district. 
Subba Rao, J., as he then was, brought out 
the principles at page 516 in the following 
passages: 


“Section 9 of the Code of Civil Procedure 
describes the nature of suits which a ‘Court 
has jurisdiction to entertain. It can enter- 
tain every suit of a civil nature excepting 
suits of which its cognizance is either ex- 
pressly or impliedly barred, As a corollary 
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to this, it follows that a Court cannot enter- 
tain a suit which is not of a civil nature. 
Prima facie suits raising questions of reli- 
gious rites and ceremonies only are not 
maintainable in a civil Court, for they do 
not deal with legal rights of parties. But 
the explanation to the section accepting the 
said undoubted position says that a suit in 
which the right to property or to an office 
is contested is a suit of civil nature notwith- 
standing that such right may depend entire- 
ly on the decision of a question as to reli- 
gious rites or ceremonies. It implies two 
things, namely, (7) a suit for an office is a 
suit of a civil nature; and (ii) it does not 
cease to be one even if the said right de- 
pends entirely upon a decision of a ques- 
tion as to the religious rites or ceremonies. 
Tt implies further that questions as to reli- 
gious rites or ceremonies cannot independ- 
ently of such a right form the subject- 
matter of a civil suit. Honours shown or 
precedence given to religious dignitaries 
when they attend religious ceremonies in a 
temple cannot be placed on a higher foot- 
ing than the religious rites or ceremonies, 
for they are integral part of the said rites 
or ceremonies in the sense that the said 


honours are shown to persons partaking in 


the ceremonies.” 


13. In V. Srinivasachariar v. Thatha Desika 
Thathachariar’, the Vadagalais alleged that 
according to tradition, it was an established 
custom and usage to take the idol of Sri 
Vedanta Desikar on his birthday round the 
Shrines of Alwars and Acharyas and the 
verses composed by Sri Desikar both in Sans- 
krit and Tamil would be recited at the time 
of the Mangalasaganam in Varadarajaswami 
Temple at Kanjeevaram. The contesting 
defendants resisted the suit denying the cus- 
tom and usage alleged by the plaintiff and stat- 
ed that only Thenkalai mantrams, Prabandhams 
and Vazhi Thirunamam would be recited. 
The suit was also resisted as not being main- 
tainable. The Court considered the decision in 
Subbaraya Mudaliar v, Vedantachariar?, where 
it was pointed out that a right to recite sacred 
texts in a temple is a matter of ritual or cere- 
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mony in a religious matter with which a civil 
Court has nothing to do. But where the 
right to worship itself was denied, a suit to 
establish such an ordinary right would be a 
suit of a civil nature, so it was held in Kadir- 
velu Chetty v. Nanjundaiyar’. Following 
ihese decisions, it was held in the case, V. Srini- 
vasachariar v. Thatha Desika Thathachariar,, 
that what was claimed by way of recitation 
of verses of Vedanta Desikar pertained to 
ritual and so, the civil Court cannot go into 
it. At page 414 the learned, Judge observed 
thus: l 


“Prima facie suits raising questions of 
religious rites and ceremonies only, are not 
maintainable in civil Courts, for, they do 
not deal with the legal rights of parties. 
Even so Explanation to section 9 provides 
that a suit in which the right to property 
or to an office is contested is a suit of 
civil nature, notwithstanding that, such 
right may depend entirely on the decision 
of a question as to religious rites or cere- 
monies. Two aspects underlie the scheme 
of section 9, Civil Procedure Code. 
The first is, that a suit asserting a right to 
an office is a suit of a civil nature and the 
second is that it does not cease to be one 
of a civil nature even if the said right depends 
entirely upon a decision of a question as 
to the religious rites or ceremonies. There 
is a further implication that questions as to 
religious rites or ceremonies cannot indepen- 
dently (Italics added) of such a right to an 
office form the subject-matter of a civil 
suit”. 


14. Thus, the well established legal position 
is that suits relating to rites or rituals in a 
temple are not of a civil nature. However, 
the right to worship is a civil right which can 
be agitated in a civil Court. In the present 
case, the question is, whether to take the! 
deity from the main temple to the Govinda- 
swami Temple is a civil right or not. 


15. The Yadavas who are Vaishnavas by 
persuation worshipped the deity Vishnu. The 
idea behind this festival is to have this deity 
worshipped in their own temple viz., Govinda- 
swami temple. Taking of a deity from one 
temple to another cannot be classified as a 
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ritual. Transporting a deity is not doing any- 
thing to the deity as such. There is no 
ritual in carrying the deity. The worship is 
to be done at the other place viz., at Govinda- 
swami temple. It is this right to worship 
which was not granted by the defendant and 
so the plaintiffs had to agitate the matter in 
a civil Court. As seen earlier, a right to 
worship is a civil right and the civil Courts 
have jurisdiction to adjudicate on it. 


16. The learned counsel for the respondent 
pointed out that there was no unconditional 
right available to the plaintiffs or their com- 
munity and that the matter had not been 
considered as a matter of right much less a 
customary tight. Usage and custom are not 
synonymous and they must be distinguished. 
Usage, when it has force of law, ripens into a 
customs, See Srinivasachariar v. Thatha Destka 
Thathachariar’. The essentials of a custom 
are that it should be ancient or of remote 
antiquity or long established, certain, invariable 
uniform and continuous and reasonable and 
not open to objection on the ground of public 
policy or otherwise and not opposed to statute. 
The custom to be valid must also be obliga- 
tory or compulsory in the sense that it must 
not be in the option of any person whether 
he would conform to it or not See P. R. Gana- 
pathi Iyer’s Treatise on Hindu Law, 1915, 
Edition at page 321 and Srinivasachariar v. 
Thatha Destka Thathachariar’ . 


17. In the present case, the customary right 
claimed is contested on the ground that there 
have been some breaks in some years and 
that only an payment of Re. 1, the deity 1s 
ilowed to be taken so that it cannot be cons- 
trued to be unconditional and absolute. The 
pre-requisite of the payment of Re. 1 before 
the deity is taken is part of the customary 
right and cannot be divorced from it, It 1s 
not clear as to why this payment of a nomi- 
nal amount is insisted upon. But, on this 
payment, the plaintiffs’ community has been 
allowed to take the deity to their temple for 
a long period. This customary right was not 
exercised in certain years because of a dis- 
pute that the amount had not been paid in 
time. When the exercise of a right is condi- 
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tional on a payment and the payment cannot 
be divorced from the right, then, if the payment 
was not made, the temple authorities would 
be justified in not permitting the deity to be 
carried out. After all, a customary right has 
to be exercised with all its obligations too. 
This does not, however, mean that the temple 
authorities can refuse to receive the amount 
and prevent the plaintiffs community from 
exercising the right. Having considered the 
nature of the custom in the present case, I am 
satisfied that it fulfils all the requisites which 
are considered in the context of a valid custom. 


18. The question whether when there is a 
break or gap in the exercise of a right it 
would justify the denial of the right itself has 
come, up for consideration in K. A. Srinivasa 
Ayyangar v. S. Ramanujachariar’. In that 
case, the Thengalais had a right to conduct 
certain festivals in a temple upto 1909. ‘The 
Vadagalais exercised such a right from 1910 
to 1914. In 1914 when the Thengalais want- 
ed to exercise their right to conduct the festi- 
val, there was an order under section 144 of 
the Code of Criminal Procedure from 1914 
to 1927 and neither side conducted the festival. 
On 3rd January, 1930, a suit was filed by the 
Thengalais for a declaration that an order 
under section 144 of the Code of Criminal 
Procedure, which the Vadagalais had obtain- 
ed, was illegal and that the Vadagalais were 
not entitled to exercise any right in connec- 
tion with the temple in Thirukkannamangai 
in Tanjore District. It was held that the 
interference by the Vadagalais with the right 
of the Thengalais to hold the festival not 
having been sufficiently long to give the 
Vadagalais any title, and the infringement be- 
ing a recurring infringement, the Thengalais 
did not lose their right merely because they 
did not institute a suit in respect of the first 
infringement. Similarly, in the present case, 
the gap did not result in the lapse of their 
right by the Yadavas. 


19. Taking into account the facts here, 
I hold that the plaintiffs have established a 
customary right to worship the deity by tak- 
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ing it from the main temple to the. Govinda- 
swami temple on the tenth day of Chitrai 
festival. As the matter pertains to a civil 
right, the plaintiffs will have a declaration 
and the other prayers incidental to this decla- 
ration which have been asked for in the plaint 
will have to follow. The trial Court rightly 
granted the decree and the lower appellate 
Court was not justified in reversing the judg- 
ment of the trial Court. The second appeal 
is accordingly allowed, but, in the circum- 
stances, nor order as to costs. 


R.S. — Appeal allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—R. Sengottuvelan, J.. 


T. R. Srinivasa Chetty Petitioner* 

v. | | 

G. Nagarajan and another 
Respondents. 


(A) Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960) (as amended 
by Act XXIII of 1973), section 10 (2) (iil) 
(a)—Subleiting by tenant—Essential require- 
ments. ; 


(B) Transfer of Property Act (IV of 1882), 
section 105—‘Lease’ or licence —Distinction. 


Held: The question whether a transaction 
is a lease or licence will have to be ascertained 
from ‘the intention of the parties and the 
nature of possession granted. The following 
circumstances present in the instant case esta- 
blish the transaction is a lease :— 


1. The second respondent in. the civil revi- 
sion petition was entitled to exclusive pos- 
session of the premises facing Godown 
Street in which'he was carrying on business 
in partnership with other partners; 


2. The civil revision petitioner herein had 
no manner of right in the business carried 
on in the portion of the premises facing 
Godown Street ; 


*C,R.P. No. 2957 of 1979. 
4th September, 1981. 
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'3. The civil revision petitioner had got an 
exclusive .entrance for the portion of the 
premises occupied by him and he had no 
access to the portion of the premises occupied 
by: the second respondent; 


4. The portion occupied by the second 
respondent was provided with a sub-meter 
for electricity ; | 


5. The monthly payment though termed 
.. aS compensation and commission payable 
by the second respondent to the civil revision 
petitioner was in reality rent for the pre- 
mises occupied by the second respondent ; 


6. The demise was for a fixed term _ of 
five years; 


7. No power was reserved for’ the civil 
revision petitioner .to cancel the contract 
before the expiry of the fixed term; 


&. Provision was also made for extending 
the term of the contract by mutual agree- 
ment ; te 


9. Penal provisions were incorporated 
providing for enhanced payment of rent in 
case the second respondent continued after 
the term of five of years. 


All these facts clearly go to show that what 
was demised is an interest in immovable 
property and not a mere licence. [Para. 15.] 


Cases referred to:— 


Nina Ghosh v. Daultras Arora, 71 Cal.W.N. 
270: A.I.R. 1967 Cal. 633; Besant Singh v. 
Cantonment Executive Officer, A.T.R. 1960 
J. & K. 83; Delhi Simla Catholic Archdiocese 
v. State of Uttar Pradesh, A. I. R. 1976 
Delhi 251; Sohan Lal Naraindas v, Laxmidas 
Raghunath Gadit, (1971) 3 S. C. R. 319; 
Kidar Nath yv. Swami Parshad, A.1.R. 1978 
Punj. & Har. 204; Balvantsinghjt Anand v. 
Bhagwantrao Ganpatrao Deshmukh, A.T.R. 
1980 Bom. 333; Chandu Lalyv. Municipal 
Corporation of Delhi, A. I. R. 1978 Delhi 
174: Oudran Ullah v. Municipal Board, 
(1974): 1 S.C.C. 202: (1974) 2 S5. C. R. 
530: A.I.R. 1974 S.C. 396; S. Rajalakshmi 
Dyeing Works v. Rengaswamy Chettiar, 
A.I.R. 1980 S. C. 1253; Dattanpat Gopal 
rao v. Vithalrao Marutirao, (1975) 2 S.C.C. 
246: A.I.R. 1975 S.C. 111l. 


Petition under section 25 of the Rent Control 
Act (XVIII of 1960) (as amended by Act 


56 


XXIII of 1973), praying the High Court to 
revise the Order of the Court of Small Causes 
(III Judge) Madras dated 14th November, 
1979 and made in H.R.A. No. 179 of 1979 
(H.R.C. No. 2519 of 1976) on, the file of 
the Court of Small Causes (6th Judge) 
Madras. 


A. Subramania Iyer and Kalanithi, for Peti- 
tioner. 


V. Nataraj and M. S. Srinivasan, for Res- 
pondents. 


The Court delivered the following 


JupcMent.—The civil revision petitioner is 
the tenant in respect of the premises bearing 
door No. 1/40, Godown Street, George Town, 
Madras against whom an order of eviction was 
passed by the third Judge, Court of Small 
Causes, Madras in H.R.A. No. 179 of 1979, 
on the ground of subletting. The land- 
lord, the first respondent herein, initially filed 
H.R.C. No. 2519 of 1976, on the file of 
the Court of Small Causes, Madras against 
the civil revision petitioner herein and the 
second respondent herin for eviction under 
section 10 (2) (i) (æ) of the Tamil Nadu 
Buildings (Lease and Rent Control) Act 
(hereinafter referred to as the Act) of the 
abovesaid premises let out to the civil revision 
petitioner for carrying on tobacco business 
only. The case of the landlord is that in 
the middle of the month of May, 1976, with- 
out the knowledge or consent of the landlord 
the tenant, the civil revision petitioner carried 
out extensive structural alterations to the por- 
tion in his occupation by demolishing certain 
walls and removing doors and windows and 
the said act committed by the tenant amount- 
ed to an act of waste resulting in damage to 
the building and also endangering the safety 
of the building and impairing the material 
utility and value of the building. The land- 
lord also alleged that the civil revision peti- 
tioner had sublet the portion Jet out to him 
to the second respondent herein without the 
knowledge and consent of the landlord, the 
first respondent herein. The landlord sought 
the eviction of the civil revision petitioner on 
both the abovesaid grounds. 


2. The learned Rent Controller after going 
through the evidence in this case found that 
there is no proof to show that the tenant had 
caused damage by way of alterations and 
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other acts of waste to the petition-mentioned 
premises as alleged by the landlord. On the 
second ground of sub-letting the learned Rent 
Controller came to the conclusion that the 
tenant had sub-let the premises to the second 
respondent herein and ordered eviction of the 
civil revision petitioner under section 10 (2) 
(ii) (a) of the Act. As against the orders 
of the learned Rent Controller the tenant 
filed an appeal to the Third Judge of the 
Court of Small Causes, Madras in H.R.A. 
No. 179 of 1979. The appellate authority 
also concurred with the findings of the learned 
Rent Controller and dismissed the appeal. 
As against the order of dismissal by the appel- 
late authority this civil. revision petition has 
been filed by the tenant. 


3. It is urged on behalf of the civil revision 
petitioner that the appellate authority erred 
in coming to the conclusion that the second 
respondent herein is a sub-tenant when actual- 
ly he is only a licencee. The case of the 
civil revision petitioner is that according to 
the terms of Exhibit R-3 under which the 
second respondent was inducted into the pos- 
session of the petition-mentioned premises the 
transaction can only be said to be a licence 
in favour of the second respondent herein 
and not a lease which will amount to sub- 
letting the premises to the second respondent 
herein. On the other hand the case of the 
landlord is that the terms of Exhibit R-3 
coupled with the other circumstances would 
indicate that the civil revision petitioner has 
sublet the premises to the second respondent 
herein, 
4. In order to arrive at a conclusion whe- 
ther the transaction under Exhibit R-3 will 
amount to a lease or licence the relevant 
terms of Exhibit R-3 will have to be referred 
to. The civil revision petitioner, who is the 
tenant, is referred to as the party of the first 
part and the second respondent herein is 
referred to as the party of the second part 
in the under-mentioned clauses of Exhibit R-3.. 
The agreement Exhibit R-3 contains 17 
clauses which are reproduced below:— 
“(1) The party of the first part offers to 
permit the party of tha second part to 
occupy the portion of the godown at 
No. 40/41, Godown Street, Madras-1, under 
leave and licence. A sum of Rs. 300 per 
month shall be paid as compensation for 
the leave and licence granted to the party 
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of tha second part by- the party of the first 
part. 


(2) The party of the first part will work 
for the party of the second part on commis- 
sion for securing the business of the party 
of the second part. A fixed commission of 
Rs. 700 per mensem is payable every month 
by the party of the second part to the party 
of the first part. 


(3) The party of the second part has 
agreed to pay and hereby pays Rs. 50,000 
as deposit to the party of the first part, the 
receipt of which sum of Rupees fifty thou- 
sand only in cash is hereby acknowledged by 
the party of the first part. 


(4) The leave and licence is for 60 months, 
The compensation for leave and licence of 
Rs. 300 per mensem shall be paid in cash 
by the party of the first part, but Rs. 700 
per mensem representing the commission 
alone shall be deducted and adjusted from 
and out of the said deposit of Rs, 50,000 
paid this day. 


(5) The deposit of Rs. 50,000 will not 
carry any interest. 


(6) This sum of Rs. 50,000 is to be adjust- 
ed in the manner. set out in clause (4) 
above and is not liable to be refunded to 
the party of the second part on any account 
except as stated in clauses (10) and (17). 


(7) The party of the first part will have 
no claim on the business or assets of the 
party of the second part except the claim 
of Rs. 700 and Rs. 300 per mensem men- 
tioned in clause (4) supra. 


(8) It is hereby agreed between the parties 
that the party of the first part shall not 
have or raise any manner of claim or right 
over the goodwill of the party of the second 
part, and the party of the first part shall 
have no claim, right or title to claim any- 
thing with reference to the goodwill of the 
party of the second part. 


(9) This agreement is deemed to commence 
from 6th May, 1976, as the agreement is 
executed today. 


(10) If for any reason the party of the 
second part is obliged to vacate for no fault 
of his before the expiry of 5 years, the 
party of the first part is liable to refund 


the balance amount lying to the credit of 
the party of the second part immediately 
and in default of such refund, it will carry 
interest at 18 per cent. per annum. 


(11) The party of the first part hereby 
undertakes to be regular in payment of 
rent to his landlord and shall not commit 
any default or suffer any collusive order of 
eviction to evict the party of the second 
part at any time. 


(12) If the party of the second part conti- 
nues to occupy the godown beyond the 
period of five years, the party of the second 
part shall be liable to pay twice the fixed 
cominission 1.€., Rs. 1,400 per mensem 
to the party of the first part. 


(13) If both parties agree to extend the 
period of leave and licence beyond 5 years, 
then the period may be extended on such 
terms and conditions to be agreed upon be- 
tween the parties. 


(14) The party of the first part hereby 
undertakes not to cause any obstruction to 
the cloth business to be conducted by the 
party of the second part in the godown 
described below. 


(15)The party of the second part will have 
a submeter provided for his portion at his 
cost. a 


(16) The party of the second part shall 
effect the repairs, white-washing, etc., to 
the portion under his occupation. 


(17) If for any reason, the party of the 
second part is forced to vacate under the 
process of law, then the party of the first 
part will be liable to refund whatever the 
balance of deposit lying with the party of 
the first part after adjusting all the amounts 
due by the party of the second part”. 


Bearing in mind the above clauses and the 
other surrounding circumstances we will have 
to come to a conclusion whether the trans- 
action amounts to a lease or licence. Lease 
is defined under section 105 of the Transfer 
of Property Act, as follows :— 


“A lease of immovable property is a trans- 
fer of a right to enjoy such property made 
for a certain time, express or implied or in 
perpetuity, in consideration of a price paid or 
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Licence is defined 


promised, or of money, a share of crops, 
service or any other thing of value, to be 


-rendered periodically or on specified occa- 


sions to the transferor by the transferee, 
who accepts the transfer on such terms. 


The transferor is called the lessor, the trans- 
feree is called the lessee, the price is called 
the premium, and the money, share, service 
or other. thing to be so rendered is called 
the rent”. 


under section 52 of the 


Indian Easements Act, 1882, as follows :— 


“Where one person grants to another, or 
to a definite number of other persons, a 
right to do, or continue to do, in or upon 
the immovable property of the grantor, 


_ something which would, in the absence of 


5. 


such right, be unlawful, and such right .does 
not amount to an easement or an interest 


in the property, the right is called a 
licence”. 
In the light of the above said definitions 


it is seen that if an interest in an immovable 
property entitling the transferor to enjoyment, 


is created, it is a lease, 


If permission to 


use the property without right to exclusive 


possession of the property is 
said to be a licence. 


granted it is 
The relevant paragraphs 


from Halsbury’s Laws of England, Volume 


23, dealing with 
throws light on the 


licence. also 
The following 


Jease and 
subject. 


are the relevant paragraphs :-— 


= 4022, . Principles for determining whether 


agreement creates lease or licence.—In 
determining whether an agreement creates 
between the parties the relationship of land- 


' lord and tenant or merely that of licensor 


and -licencee the decisive consideration is 
the intention of the parties. The parties 


` to an agreement cannot, however, ‘turn a 


lease into a licence merely by stating that 


. the document is to be deemed a licence or 


describing it as such; the relationship of 
the parties is determined by law on a consi- 
deration of all relevant provisions of the 
agreement; nor will the employment of 
words appropriate to a lease prevent the 
agreement from conferring a licence only 


- if from the whole document it appears that 


it- was intended merely to confer a li-ence. 
In the absence of any formal document the 
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- intention of the parties must-be inferred ` 


exclusive possession 


[1982 


from the circumstances and the conduct of 
the parties. 


1023. Nature of grant of exclusive pos- 
session.—The fact that the agreement 
grants a right of*exclusive possession is 
not in itself conclusive evidence of the 
existence of a tenancy, but it is a considera- 
tion of the first importance. 


In deciding whether a grantee is entitled to 
exclusive possession regard must be had to 
the substance of the agreement. To give 
exclusive possession there need not be ex- 
press words to that effect; it is sufficient 
if the nature of the acts to be done by the 
grantee requires that he should have exclu- 
sive possession. 

The grant of an exclusive right to a bene- 
fit can, however, be inferred only from 
language which is clear and explicit. If 
an exclusive right of possession is subject 
to certain reservations or to a restriction 
of the purposes for which the- premises 
may be used, the reservations or restric- 
tion will not necessarily prevent the grant' 
operating as a lease. ` 


1024. When Grant conferring Exclusive 
Possession operates merely as licence. — 
A grant which confers the right to exclu- 
sive possession may operate as a licence in 
the following circumstances: which negative 
the intention to create a lease. A requisi- 
tioning authority which has no estate or 
interest in the land cannot grant a lease, 
and any grant by the authority can only 
take effect as a licence. A deserted wife 


-is entitled to exclusive possession of the 


matrimonial home and cannot be evicted 


- by her husband or persons claiming under 
or through the husband with knowledge of 


the wife’s rights, but her right is a mere 
licence or equity and does not amount to 
an equitable estate or interest. A family 
arrangement may include an irrevocable 
grant of the right to exclusive possession 
but the grantee may nevertheless be a 
licencee and not a tenant and cannot ac- 
quire title based on adverse possession. A 
person may be allowed temporary rights of 
to alleviate hardship 
or for other reasons which negative the 
intention’ fo’ create a tenancy which would 
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confer on the grantee a permanent right of 
occupation under the Rent Restriction Acts 
and in these circumstances the grant may ‘be 
construed as a licence. Where, however, a 
purchaser is allowed into possession pend- 
ing completion, it seems that the purchaser 
is normally a tenant at will and not a 
licensee. 


1025. Instance of agreements. creating 
licenceés.—A licence is normally created 
where a person granted the right to use 
premises without becoming entitled to 
-exclusive possession thereof, or the circum- 
stances and conduct of the parties show 
that all that was intended was that the 
grantee should be granted a personal pri- 
vilega with no interest in the land. If the 
agreement is merely for the use of the pro- 
perty in a certain way and on certain terms 
while the property remains in the posses- 
sion and contro! of the owrtr, the agree- 
ment will operate as a licence, even though 
the agreement may employ words appro- 
priate to a lease”. - 3 


With this factual and legal background we 
will have to examine the - clauses in Exhibit 
R-3 and ascertain the intention of the parties 
to the transaction and come to a conclusion 
whether the transaction amounts to a lease or 
licence. It is urged on behalf of the tenant, 
the civil revision petitioner, that merely from 
the fact that the possession was delivered to 
the second respondent herein it cannot be said 
that the transaction is a lease. Relying upon 
the decision reported in Nina Ghosh x. Dault- 
ras Arora and others}, it is urged on behalf 
of the civil revision netitioner that the dis- 
tinction between a lease and licence, in spite 
and irrespective of exclusive possession of the 
grantee under the particular document. turns 
on the actual intention of the parties. Reliance 
is also placed on behalf of the civil revision 
petitioner -on the case in Besant Sinah v. 
Cantonment Executive Officer, Jammu’, 
where the following observation is found: 


“The view expressed in some of the earlier 
decisions that the test whether exclusive 


ae 77 Cal.W.N. 270: A.I.R. 1967 Cal. 
2, A.LR, 1960 J. & K, 83, 
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possession has been granted or not will be 
decisive in determining whether the grant 
is a lease or a licence does not appear to 
have been adhered to in more recent deci- 
‘sions which have pointed out that the real 
test for ascertaining the true nature and 
character of the transaction is the intention 
of the parties”. 


My attention is also drawn by the civil revi- 
sion petitioner to a case decided by a single 
Judge of the Delhi High Court reported in 
Delhi Simla Catholic Archdiocese v. State of 
Uttar Pradesh and others’, where the follow- 
ing observation is found: 


“Tt is no doubt true that the mere fact of 
a person being in exclusive possession 

. would not be conclusive in favour of the 
some being a lease be-ause there may be 
other circumstances which may still negative 
the inference of a lease to indicate the same 
being only a licence”. 


My attention is also drawn to a passage in 

Easements and Licences by B. B. Katiyar 

(9th Edition at page 834), which is as 

follows: a 
“The following propositions are well-esta- 
blished : 


(1) to ascertain whether a document creates 
a licence or lease, the substance of the docu- 
ment must be preferred to the form: 


- (2) The real test is the intention of the 
‘parties whether they intended to create a 
lease or a licence; 


(3) If the document creates an interest in 

the property, it is a lease; but, if it only 

permits another to make use of the property 

of which the legal possession continues with 
the owner, it is a licence; and 


(4) If under the document a party gets 
exclusive possession of the property, prima 
facie he is considered, to be a tenant; but 
circumstances may be established which 
negative the intention to create a lease”. 


6. The contention on behalf of the civil 
revision petitioner in this case is though exclu- 
sive possession is granted to the second res- 
pondent herein yet if the entire circumstances 


1. A.I.R, 1976 Delhi 251. 
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and the recitals in Exhibit R-3 are taken into 
consideration the transaction can only be said 
to be a licence and not a lease. On the other 
hand the contention of the landlord, the first 
respondent herein, is that Exhibit R-3 is 
camouflage to hide the sub-letting by the civil 
revision petitioner and that the word “licences” 
is used in Exhibit R-3 only as a cloak to 
hide the sttb-letting by the civil revision peti- 
tioner. The following terms of Exhibit R-3 
are pointed out by the first respondent 
herein in support of his contention that the 
transaction is a lease and not a licence :— 


1. According to Exhibit R-3 the civil revi- 
sion petitioner is entitled to get a compen- 
sation of Rs. 300 per month together with 
a fixed commission of Rs. 700 per month 
totalling Rs. 1,000. This arrangement is 
only a device to get a rent of Rs, 1,000 per 
month from the sub-tenant; 


2. The fixed commission of Rs. 700 paya- 
ble to the civil revision petitioner is not 
fixed with reference to any turnover and 
as such it cannot be called as a commis- 
sion. The civil revision netitioner had not 
filed any document to show that he had 
done any work for the second respondent ; 


3. Asner clauses (5) and (6) the second 
resrondent deposited a sum of Rs. 50,000 
with the civil revision petitioner free of 
interest and that the commission of Rs. 700 
per month is to he adiusted from out of the 
sum of Rs. 50.000 makes the case of the 
civil revision petitioner that he is only a 
licensee improhable as no licensee will 
denosit such a heavy sum of Rs, 50,000, 
losing interest on the same. 


4. The term of the contract is said to be 
five vears accordine to clause (4) of Exhi- 
hit R-3. A licence is terminable at any 
time and the term of five vears fixed in 
Fvhihit R-3 indicates that the transaction is 
a lease; 


5. Clause (6) of Exhibit R-3 provides 
that a sum of Rs. 50,000 paid by the second 
respondent herein to the civil revision peti- 
tioner is not liable to be returned to the 
second respondent herein but the same is 
to be adjusted towards of the commission 
of Rs. 700 payable to the civil revision 
petitioner as per Exhibit R-3, This 
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arrangement also indicates that the sum of 
Rs. 50,000 was paid to the civil revision 
petitioner as an interest free advance from 
which the amounts payable to the civil 
revision petitioner as per Exhibit R-3 is to 
be adjusted. This arrangement also pro- 
bablises the case of the first respondent 
herein that the arrangement is a lease and 
not a licence; 


6. Clause (7) of the agreement Exhibit R-3 
provides that the civil revision petitioner 
will have no claim in respect of the busi- 
ness carried on in the premises in the occu- 
pation of the second respondent herein. 
If the case of the civil revision petitioner 
that the transaction is only a licence, is true 
then in the natural course of the things the 
assets of the business will continue 
to vest with the civil revision petitioner ; 


7. It is also provided as per clause (8) of 
Exhibit R-3, the civil revision petitioner 
shall not claim any manner of right over 
the goodwill of the business carried on by 
the second respondent which indicates that 
the civil revision petitioner has no manner 
of right in the business. This again indi- 
cates that the transaction is a lease and not 
a licence; 


8. As per clause (10) of Exhibit R-3 it 
is seen that if for any reason the second 
respondent is obliged to vacate the premises 
before the expiry of five years the civil 
revision petitioner is liable to refund the 
balance amount out of the deposit of 
Rs. 50,000 and in default of such refund 
the civil revision petitioner is bound to pay 
interest at 18 per cent. per annum. This 
clause indicates that the deposit of 
Rs. 50,000 made by the second respon- 
dent to the civil revision petitioner is made 
only as an advance to ensure the payment 
of rent E 


9, Clause (12) of Exhibit R-3 provides 
that if the second respondent herein conti- 
nues to occupy the premises beyond the 
period of 5 years he is liable to pay 


Rs. 1,400 per month to the civil revision 
petitioner. This stipulation is not in con- 


formity with the case of the civil revision 
petitioner that the transaction is only a 
licence; i 


"a 
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10. Clause (13) of Exhibit R-3 provides 
for extension of the term of five years 
probablising the fact that Exhibit R-3 is a 
lease; 


11. Clause (15) of Exhibit R-3 provides 
that the second respondent should have a 
sub-meter erected for his portion. This 
clause also indicates that the trfAnsaction is 
a lease; 


12. Clause (17) of Exhibit R-3 provides 
that in case the second respondent herein is 
forced to vacate under the process of law 
then the civil revision petitioner is liable to 
refund the balance of deposit out of 
Rs. 50,000 deposited by the second respon- 
dent herein to the second respondent herein. 
This clause indicates that there is an appre- 
hension on the part of the parties to the 
transaction that the landlord may take pro- 
ceedings for eviction on the ground of sub- 
letting. 


7. The above said clauses in Exhibit R-3 
will have to be considered along with certain 
circumstances existing in this case and brought 
Out in the evidence before the Rent Controller. 


8. The first circumstance that will have to 
be considered is the user of the premises by 
the second respondent herein. According to 
the evidence let in the premises has got two 
Openings, one in Godown street and the other 
in Audiappa Naicken Street. The portion 
facing Audiappa Naicken Street is having 
door No. 7|8 and the portion facing Godown 
Street is having door No. 40/41. The por 
tion used by the second respondent herein is 
the portion bearing door No. 40/41, Godown 
Street. It is in evidence that alterations have 
been made to the portion facing Godown Street 
and the civil revision petitioner will not be 
in a position to enter the portion facing the 
Godown Street, occupied by the second res- 
pondent herein. Similarly the second res- 
pondent herein will not have any access to the 
portion occupied by the civil revision peti- 
tioner facing Audiappa Naicken Street and 
bearing door No. 7/8. 


9, The second circumstance that will have 
to be considered is that the business purported 
to have been carried on by the civil revision 
petitioner in the portion facing Audiappa 
Naicken Street is the business in tobacco and 


the second respondent herein is carrying on 
the business ın textes in the portion saang 
Godown Street in partnership with others. 
It is also in evidence that the civil revision 
petitioner is not a partner in the textile busi- 
ness carried on in the portion tacing Godown 
»treet, 


10. The third circumstances, which is rele- 
vant for the purpose of this enquiry Is the 
textile business carried on by the second res- 
pondent herein known as “o4 ‘l’extules” is a 
partnership frm with five partners of whom 
the second respondent is one, ‘Lhe civil revi- 
slon petitioner has no manner of night in the 
above said textile business, 


11. The fourth circumstances relevant for 
consideration is the tact that the civil revision 
petitioner had passed receipts tor the payment 
of Ks. 300 per month to the second respon- 
dent herein as evidenced by Exhibits b-4 to 
P-32. There receipts are printed receipts 
With the title “ œ- 3a pë a”. P.W. Z, 
the clerk of the second respondent herein, had 
produced these receipts and had given evi- 
dence that the second respondent hstein used 
to pay rent to the civil revision petitioner and 
that the civil revision petitioner issued tne 
receipts Exhibits P-4 to P-32 evidencing the 
payment of rent. The evidence of P.W. 2 
is attacked by the civil revision petitioner on 
the ground that there is collusion between the 
second and the first respondents herein. But 
it is seen that P.W. 2 had attended Court 
in pursuance of the summons taken out by the 
first respondent herein, and that apart from 
producing the documents Exhibits P-4 to P-32, 
D.W. 2 had not given any evidence proba- 
blising collusion between the second and the 
first respondents herein. The reat receipts 
issued by the civil revision petitioner to the 
second respondent herein is duly proved by 
P.W. 2 and this circumstance also indicates 
that the transaction is a lease and not a licence. 


12. The fifth circumstance that will have to 
be considered is the conduct of the civil revi- 
sion petitioner in putting forth his case at 
several stages of the proceedings. Initially 
the first respondent issued a notice to the 
second respondent stating that he had sublet 
the premises as per the office copy of the regis- 
tered notice Exhibit P-1, dated 25th May, 
1976. The said notice was received by the 
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civil revision petitioner on 27th May, -1976 as 
per the postal acknowledgment Exhibit P-2. 
The civil revision petitioner had not issued any 
reply to this notice. Though the civil revi- 
sion petitioner who was examined as R.W. 
1 before the Rent Controller states that he had 
issued a reply to Exhibit P-1, the reply notice 
is not forthcoming. In the absence of the 
production of reply notice we have to take it 
that no reply is given by the civil revision 
petitioner to the notice Exhibit P-1. The 
allegation of the first respondent herein made 
in Exhibit P-1, that the premises was sublet 
by the civil revision petitioner would not have 
gone without a denial by the civil revision 
petitioner if the case of the civil revision peti- 
tioner is true. In the counter-statement filed 
before the Rent Controller in answer to the 
plea of the first respondent herein that the 
civil revision petitioner has sublet the premi- 
ses the civil revision petitioner stated that him- 
self and the second respondent herein are 
conducting a partnership business in the pre- 
mises. In the evidence before the Rent 
Controller, the civil revision petitioner, R.W. 
1 goes to the extent of saying that there is a 
partnership deed executed on a stamn paper 
but no steps have been taken to produce the 
partnership deed. During the course of the 
evidence the civil revision petitioner had put 
forward a different case that the second res- 
pondent is only a licencee under the first res- 
pondent. The conflicting pleas of the civil 
revision petitioner during the several stages of 
the proceedings make the case of the civil 
revision petitioner unbelievable. 


13. In addition to the above said circum- 
stances the clerk of the second respondent 
herein, who was examined as P.W. 2 de- 
nosed that no commission was paid and 
he also says that exclusive possession of the 
premises facing Godown Street was given to 
the second respondent and that the civil revi- 
sion petitioner enters the premises facing Audi- 
appa Naicken Street through a different en- 
trance. All these circumstances probablise 
the fact that what was intended under Exhibit 
R-3 is only a lease and not a licence. In the 
case reported in Sohan Lal Naraindas v. 
Laxinidas Raghunath Gadi, the Supreme 


—— 
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Court in dealing with the difference between 
a lease and hence observed as follows: 


“Intention of the parties to an instrument 
must be gathered from the terms of the 
agreement examined in the light of the 
surrounding circumstances. The descrip- 
tion given by the parties may be evidence 
of the intention but is not decisive. Mere 
use of the words appropriate to the creation 
of a lease will not preclude the agreement 
operating as a licence. A recital that the 
agreement does not create a tenancy is also 
not decisive. The crucial test in each 
case is whether the instrument in intended 
to create or not to create an interest in the 
property the subject-matter of the agree- 
ment. If it is in fact intended to create an 
interest in the property it is a lease; if it 
does not, it is a licence. In determining 
whether the agreement creates a lease or a 
licence the test of exclusive possession, 
though not decisive, is of significance.” 


In the case reported in Kidar Nath v. Swami 
Purshad and others', a single Judge of the 
Punjab High Court observed as follows: 


“Tt is clear that the exclusive possession 
of the premises was given to the appellant 
and he was required to pay a monthly rent 
of Rs. 50 though described as Jicence-fee. 
It is in the statement of the appellant him- 
self as D.W. 9, that machinery for the pur- 
pose of manufacturing hosiery goods had 
been installed by him in the said premises 
and that electric meter was also in his name, 
In the present case the circumstance that 
the appellant was allowed to have the elec- 
tric meter and the electric connection of the 
premises in his own name, gives a clear indi- 
cation of the real intention of the parties 
that the appellant was to be on the pre- 
mises as a tenant and a lessee,” 


In the case reported in Balavantsingji Anand 
v. Bhagwantrao Ganpatrao Deshumkh®, a 
single Judge of the Bombay High Court had 
occasion to consider the provision in the deed 
that the grantor shall at all times as of right 
and without interference or objections be en- 
titled to enter and visit the portion of the land 
granted. Such a provision unmistakably 


1. A.I.R. 1978 Punj. & Har. 204. 
2. A.I.R. 1980 Bom, 333, 
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postulates that the grantor is not in possession 
of the land and that is the reason that he has 
himself reserved the right to enter the land 
or to visit the land. Right of entering or right 
fo visit is something far different from pos- 
session in respect of the Jand. As a matter 
of fact even in the case of a lease the Jand- 
Jord does have a right to visit the premises in 
question. In the case reported in Chandu 
Lal v. Municipal Corporation of Delhi}, a 
Full Bench of the Delhi’ High Court in the 
course of the judgment dealing with the right 
of parties with reference to kiosk auctioned 
out by the Delhi Municipality observed as 
follows: — 


“The question accordingly is whether the 
various clauses of the document in question, 
when read as a whole, in any manner carve 
Out an interest in the demised property in 
‘favour of the petitioners. Although a per- 
son who is let into exclusive possession is 
prima facie to be considered a - tenant, 
nevertheless if the circumstances negative 
such a conclusion and show that no tenancy 
was created, the person in possession would 
not be held to be a tenant. It is trite saying 
that the intention of the parties is the real 
test for ascertaining the character of a docu- 
ment. It is beyond challenge that if a 
document gives only a right to use the pro- 
perty in a particular way but its possession 
and control remains with the owner thereof, 
it will be a licence. In such a case the legal 
possession remains with the owner of the 
“property, the licensee being permitted to 
make use of the property for a particular 
_ purpose. It would, therefore, be seen that 
but for the permission the licensee’s pos- 
session would be unlawful. Exclusive pos- 
ession does not militate against the con- 
cept of a licence, if the circumstances nega- 
tive any intention to create a tenancy.” 


Relying on the above decision it is contended 
on behalf of the civil revision petitioner that 
the exclusive possession of the premises facing 
Godown Street will not militate against the 
case of a licence set up by the civil: revision 
petitioner. But in the above said case it is 
seen that the possession and control 
of the premises remained with the owner. In 
the present case the evidence goes to show 
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that the civil revision petitioner did not have 
the possession and control of the premises 
with him. Hence the principle laid down in 
the Full Bench decision of the Delhi High 
Court cannot be applied to the facts of the 
present case, 


14. The case reported in Qudrat Ullah v. 
Municipal Board, Bareilly’, is relied on by the 
first respondent herein in support of his case 


that the transaction in question is a lease. In 


that case in pursuance of an agreement with 
the municipality evidenced by a deed where 
a person is allowed to collect the rents and 
bazar dues from sheds and shops and the 
internal roads within the market, the deed was 


held to be a lease deed and not a mere licence. 


Tha Supreme Court held that the bazar dues 
constitute a benefit arising out of the land and 
may be immovable property which can be 
leased out. 


15. Bearing in mind the principles laid down 
in the above-said decisions if we examine the 
facts of the present case, a conclusion will 
have to be arrived at from the following cir- 
cumstances present in this case :— 


1. The second respondent in the civil 
revision petition is entitled to exclusive pos- 
session of the premises facing Godown 
Street in which he is carrying on business 
in partnership with other partners; 


2. The civil revision petitioner herein has 
no manner of right in the business carried 
on in the portion of the premises, facing 
Gedown. Street; 


3. The civil revision petitioner has got an 
exclusive entrance for the portion of the 
premises occupied by him and he has no 
access to the portion cf the premises occu- 
pied by the second respondent; 


4. The portion occupied by the second 
respondent herein is provided with a sub- 
meter ; . 
5. The monthly payment though termed 
as compensation and commission as per 
Exhibit R-3 payable by the second respon- 
dent to the civil revision petitioner is in 

- reality the rent for the premises occupied 
by the second respondent ; 
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6. The demise is for a fixed term of five 
years ; | 


7. No power is reserved for the civil re- 
vision petitioner to cancel the contract be- 
fore the fixed term expired; 


8. Provision is also made for extending 
the term of the contract by mutual agree- 
ment ; 


9. Penal provisions are incorporated in 
Exhibit R-3 providing for enhanced pay- 
ment in case the second respondent continues 
after the term of five years. 


All these facts clearly go to show that what 
was demised as per Exhibit R-3 is an interest 
in immovable property and not a mere licence 
as contended by the civil revision petitioner. 


16. The word “licence”? is used in Exhibit 
R-3 only as a camouflage and in order to 
escape the consequences of subletting if possi- 
ble. The terms of Exhibit R-3 and the seve- 
ral circumstances pointed out, in the above 
discussion clearly indicate that the second res- 
pondent is only a sub-tenant in respect of the 
portion of the premises facing Godown Street. 
It is evident that the civil revision petitioner 
had sublet a portion of the premises without 
the written consent of. the landlord. 


17. Both the Courts below had rendered a 
cuncurrent finding on fact- that what was 
demised in Exhibit R-3 is an interest in im- 
movable property by the civil revision peti- 
tioner in favour of the second respondent. 
The Supreme Court in the case reported in 
S. Rajalakshmi Dyeing Works and others 
y. Rengaswamy Chettiar’, expressed the view 
that concurrent findings based on facts by both 
the Courts below cannot be interfered with 
by the High Court exercising jurisdiction 
under section 25. In the course of the 
judgment the Supreme Court observed as 
follows:— 


“Tn fact it has to be noticed that under 
section .25 the High Court calls for and 
examines the record of the appellate autho- 
rity in order to satisfy itself. The domi- 
nant idea conveyed by the incorporation 
_of the words to satisfy “itself under sec- 
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tion 25 appears to be that the power con- 
ferred on the High Court under section 25 
is essentially a power of ‘Superintendence. 
Therefore despite the wide language em- 
ployed in section 25 the High Court quite 
obviously should not interfere with findings 
of fact merely because it does not agree 
with the firiding of the subordinate autho-- 
rity. The power conferred on the High 
Court under section 25 of the Tamil Nadu 
Buildings (Lease and Rent Control) Act, 
may not be as narrow as the revisional 
power of the High Court under section 115 
of the Code of Civil Procedure; but in the 
words of Untwalia, J., in Dattonpant 
Gopalavarao v. Vithalrao Marutirao. It 
is not wide enough to make the High Court 
a second Court of first appeal”. 


18. The concurrent findings of 
Rent Controller and the Appellate Authority 
are correct. Under the circumstances no 
interference is called for in respect of the 
concurrent findings of both the Courts below. 
Hence the civil revision petition is dismissed. 
There will be no order as to costs. The 
tenant is given three months time to vacate. 


Civil revision 
petition dismissed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT:—P. R. Gokulakrishnan and V. 
Ratnam, JJ. 


M|s. Maheswari Metals and Metal Refi- 
nery, carrying on business in Metal, Mine- 
rals and Ores having its registered office 
at No. 10, Arcot Srinivasachari Street, 
Bangalore by Partner R. Marudhachalam 


A ppellant* 


MAHESWARI METALS & METAL REFINERY 
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Tamil Nadu Small Industries Corporation 
Limited, having its registered Ọffice at 
No. 35|2, Woods Road, Madras-2, repre- 
sented by its Managing Director 
Respondent. 


(A) Limitation Act (XXXVI of 1963), 
Article 55--Suit for recovery of loss resulting 
from re-sale consequent on breach of contract 
—Alleged breach of contract on 21st June, 
1967—Suit filed on 10th June, 1971 — Suit 
held barred by limitation. 


(B) Sale of Goods Act (III of 1930), sec- 
tion 54—Power to order re-sale, when arises. 


(C) Civil Procedure Code (V of 1908), 
Order 21, rule 2— Forfeiture of earnest money 
and claim for damages—Agitating of the two 
reliefs in different actions—If barred by Order 
2, rule 2. 


The respondent issued a tender notice on or 
about 6th April, 1967 inviting offers for the 
purchase of zinc dross and zinc ash avail- 
able for sale with the respondent ex-Mettur 
Dam. One of the terms of the tender was 
that the tender should be accompanied by a 
deposit of Rs. 5,000 as earnest money with 
the condition that the same would be refunded 
to the unsuccessful tenderer within a reason- 
able time and that if the tenderer’ failed to 
adhere to the terms and conditions prescribed 
in the tender or backed out, when his tender 
was accepted, the deposit was liable to be for- 
feited as per clause (9) of the tender condi- 
tions. A further term was to the effect that 
in case the contractor failed to take delivery 


SS SS SSS Oe ee ————— el 


*A.S. No. 24 of 1975 and 
A.S., No, 436 of 1976, 20th June, 1980. 
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then also the deposit amount was liable to be 
forfeited and the material would be disposed 
of and the defaulting party will be held liable 
for the short-fall, if any. The appellant made 
an offer and the respondent made a counter 
offer to the appellant. The appellant accept- 
ed the counter offer on 11th May, 1967. 
Subsequently, according to the appellant, the. 
respondent split up the contract purportedly 
acting under clause (4) of the tender-terms 
and informed the appellant that the contract 
had to be shared in equal proportion by the 
appellant along with another party. The 
appellant refused: to share the contract with 
another by its letter, dated 21st June, 1967, 
and the respondent on the same date informed 
the appellant that if the latter went back on 
his contract, the earnest money deposit will 
be forfeited and a further claim for damages 
will be made against him. Therefore, the 
respondent wrote to the appellant on 30th 
June, ‘1967 stating that there was a breach of 
contract by the appellant by failing to lift the 
zinc dross and zinc ash and that the deposit 
of Rs. 5,000 stood forfeited. Thereafter, the 
appellant filed a suit O.S. No. 3216 of 1968 
for the recovery of the deposit of Rs. 5,000. 
The respondent called for fresh tenders and 
sold the goods to another party at a loss. 
The respondent filed O.S. No. 7679 of 1971 
on the 10th June, 1971 for the recovery of 
Rs. 34,291.58 from the appellant. O. S. 
No. 3216 of 1968 was dismissed and O.S. 
No. 7679 of 1971 was. decreed. Against the 
dismissal of O.S. 3216 of 1968 and decree 
in O.S. No. 7679 of 1971, the appellant 
preferred App. No. 436 of 1976 and App. 
No. 24 of 1975 respectively. The appellant 
contended that O.S. No. 7679 of 1971 was 
barred by limitation inasmuch as the suit was 
laid more than three years after the breach 
of contract on 21st June, 1967, and that the 
suit was barred under Order 2, rule 2,. Civil 
Procedure Code by reason of the failure to 
plead the loss resulting from the sale in the 
appellant’s suit for recovery of the deposit 
money. The respondent relied on sections 
22 and 23 of the Limitation Act, to submit 
that the suit was within time. 


Held, There was no question of any conti- 
nuing breach as contemplated in section 22 
of the Limitation Act on the terms of the con- 
tract in the instant case, when the breach had 
taken place on 21st June, 1967 and the cause 
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of action also accrued on that date. Section 
23 contemplated suits for compensation for an 
act which did not give rise to a cause of action 
unless some specific injury actually resulted 
therefrom. In the present case, the breach 
of contract by itself afforded a cause of action 
for the suit and the respondent need not have 
waited for some other specific injury resulting 
therefrom. Therefore, sections 22 and 23 of 
the Limitation Act could have no application 
to the present case. [Para. 18. ] 


When once the cause of action for a suit had 
arisen on breach of contract, the running of 
time could not be arrested nor could such a 
cause of action be kept in a state of suspen- 
sion as it were till such time as the damages 
were ascertained after a leisurely re-sale at the 
convenience of one of the parties. [Para. 18.] 


The suit should have been filed within three 
years fcom 2ist June, 1967, the date of breach 
and having been brought on 10th June, 1971, 
the claim of the respondent for damages 
against the appellant was barred by limitation. 


[Para. 18. ] 


It was certainly open to a person in the posi- 
tion of the respondent to agitate its claim for 
damages in separately constituted and inde- 
pendent actions as had been done in this case 
and not necessarily by way of set-off. There 
was thus no omission by the respondent to 
sue for all the reliefs without the leave of 
Court. [Para. 22.'| 


The power of re-sale under section 54 (2) 
of the Sale of Goods Act will arise, only if 
the property in the goods has passed to the 
buyer subject to the lien of the unpaid seter, 
Where the property in the goods has not 
passed to the buyer the seler has no right of 
resale under section 54 (2). [Para. 26.] 


It is doubtful in the present case whether the 
requisites for the exercise of the right of re- 
sale as per the tender conditions such as notice 
to the unpaid seller were available at all. 
[Para. 26. | 


In the circumstances of the present: case, the 
respondent was not entitled statutorily nor 
even contractually to claim the difference 
between the price fetched on re-sale and that 
contracted for, but would be entitled, if at ail, 
to claim as damages the difference between 
the contract price and the market price on the 
date of the breach, [Para. 25.| 
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Appeal against the decrees of the City 
Civil Court, Madras, dated 10th July, 
1973 and passed in Original Suit No. 7679 
of 1971 and O.S. No. 3216 of 1968, res- 
pectively . 


Vedantam Srinivasan and T. Venkatanara- 
simthalu, for Appellant. 


K. Chandrasekaran, for Respondent. 
The Judgment of the Court was delivered by 


Ratnam, J.—These two appeals are at the 
instance of Maheswari Metals Refinery, a 
registered partnership firm, having its regis- 
tered office in Bangalore and arise out of two 
suits, viz., O.S. No. 7679 of 1971 and O. 
S. No. 3216 of 1968, on the file of the Fifth 
Assistant Judge, City Civil Court, Madras, 
wherein the appellant, figured as the defendant 
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and as the plaintiff respectively., O.S. No. 
3216 of 1968 was instituted by the appellant 
on 21st June, 1968.for the recovery of a sum 
- Of Rs. 5,000 with interest thereon at 6 per 
cent, per annum from the date of plaint till 
date of realisation and also for costs. O.S. 
No. 7679 of 1971 was instituted by the res- 


pondent herein on 10th June, 1971 against’ 


the appellant for the recovery of a sum of 
Rs. 34,291.58 stated to be the loss that has 
been sustained by the respondent as a result 
of breach committed by the appellant, of a 
contract entered into by the appellant with the 
respondent. The appellant as stated already 
Is a registered partnership firm carrying on 
business at Bangalore, while the respondent 
is Tamil Nadu Small Industries Corporation 
Limited, which is a company wholly owned 
by the Government of Tamil Nadu and incor- 
porated under the Companies Act, 1956. On 
or about 6th April, 1967, the respondent issued 
a tender notice inviting offers for the purchase 
of zinc dross and zinc ash available for sale 
with the respondent ex-Mettur Dam. Amongst 
others one of the terms. of the tender notice 
was that the price to be offered by the intend- 
ing purchaser should be on the basis of 
1,000 kilograms ex-Mettur Dam, without 
packing, sales-tax and other taxes being extra. 
Yet another term was that the tender should 
be accompanied by a deposit of Rs. 5,000 as 
earnest money with the condition that the 
same would be refunded to the unsuccessful 
tenderer within reasonable time and that if the 
tenderer failed to adhere to the terms and 
conditions prescribed in the tender or backed 
out when his tender was accepted, the’ deposit 
was liable to be forfeited as per clause 9 of 
the tender conditions. A further term was to 
the effect that in the event of the contractor 
failing to take delivery then also the deposit 
amount was liable to be forfeited as a penalty 
and the material would be disposed of and 
the defaulting party will be held liable for the 
shortfall, if any. On 24th April, 1967, ac- 
cording to the appellant it made an offer for 
the purchase of zinc dross at Rs. 2,705 per 
metric tonne. There was according to the 
appellant on 9th May, 1967 a counteroffer 
made by the respondent for the entire zinc 
dross and zinc ash at Rs. 2,715 and Rs. 1,225 
ner metric tonne respectively for the period 
from 1st April, 1967 to 31st March, 1968, but 
there was no stipulation that the contract was 
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likely to be split up or that the respondent 
wag at liberty to give it to any other person 
of its choice. The appellant complained that 
after the counter-offer made by the respondent 
was accepted by the appellant and confirmed, 
the respondent split up the contract and in- 
formed the appellant, by letter, dated 31st 
May, 1967, that the contract has to be shared 
by the appellant along with another party. 
Thereafter, the appellant wrote to the respon- 
dent pointing out that there was no stipula- 
tion or right reserved to the respondent to 
split up the contract and that the appellant 
would not share the contract with anyone 
alse. By letter, dated 30th June, 1967, 
addressed to the appellant, the respondents 
Stated that there was a breach of contract by 
the appellant and that the deposit amount of 
Rs. 5,000 stood forfeited and also called upon 
the appellant to show cause against the for- 
feiture, This was replied to by the appellant 
by its lawyer notice, dated 1st July, 1967 in- 
forming the respondent that the respondent 
had committed breach: and that the sum of 
Rs. 5,000 could not be forfeited and demand- 
ed a refund of the sum of Rs. 5,000 from 
the respondent. A reply was sent by the res- 
pondent refusing to return the sum of 
Rs. 5,000. The appellant therefore, laid the 
suit for the recovery of asum of Rs. 5,000 with 
interest at 6 per cent. per annum from the 
date of suit till the date of realisation on the 
ground that even if there was a breach, the 
respondent, had no right to forfeit the earn- 
est deposit as the only remedy of the res- 
pondent is to sue for damages actually suffered 
by it. 


2. By its written statement, dated 17th 
september, 1968, the respondent, while ad- 
mitting the issue of a tender notice, disputed 
the correctness of the terms and conditions 
of the said tender as mentioned in the plaint. 
According to the respondent under clause (4) 
of the tender terms the Managing Director of 
the respondent-Corporation had the right to 
reject any tender and also to split up the ten- 
der as he deemed fit. The counter-offer, 
reference to which was made by the appel- 
lant in the plaint, was admitted by the res- 
pondent and it was the further case of the 
respondent that the appellant accepted the 
offer made by the respondent by letter, dated 
lith May, 1967. The counter-offer by the 
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respondent and the splitting up of the tender 
was dcne, according to the respondent, under 
clause (4) of the tender terms which empower- 
ed the splitting up of the tender and there- 
fore, the respondent informed the appellant 
by letter, dated 31st May, 1967, that the 
appellant will have to lift zinc dross and 
zine ash along with Calcutta Industrial Cor- 
poration in equal proportion. Though by 
letter, dated 5th June, 1967, the appellant 
according to the respondent asked the respon- 
dent to take further action in the matter, yet 
subsequently, by letter, dated 21st June, 1967, 
the appellant went back on the contract and 
informed the respondent that it will be diffi- 
cult for it to share the contract, with another 
party and that it can accept the contract for 
zinc dross only. On 21st June, 1967, the res- 
pondent informed the appellant that if the 
appellant should go back on the contract, its 
earnest money: deposit will be forfeited as 
per the conditions of the tender terms and 
also a further claim for damages will be made 
against them. Alleging that the appellant has 
committed breach of contract the respondent 
claimed that the appellant is not entitled to a 
refund of the earnest deposit as it is liable to 
be forfeited according to clause (9) of the 
tender terms. On these grounds the respon- 
dent prayed for the dismissal of the suit. 


3. In the first additional written statement, 
dated 15th December, 1970, the respondent 
Stated that consequent ‘to the breach of con- 
tract by the appellant it had to call for fresh 
tenders for the lifting of zinc dross and zinc 
ash and accept the offers of M|s. Agarwal 
Metal Company for zinc dross at the rate of 
Rs. 3,366.66 per metric tonne and M|s. 
Gayudin Algu Metal Refinery for zinc ash at 
the rate of Rs. 406-25 per metric tonne. Hav- 
ing regard to the total accumulation of zinc 
dross and zinc ash for the year 1967-68 at 
58.70 tonnes and 71.02 tonnes respectively, 
the quantity that should have been lifted by 
the appellant, according to the respondent 
was one-half of the said quantity, namely, 
29.35 tonnes and 35.51 tonnes respectively 
and consequent to the failure of the appellant 
to so lift the said quantity the respondent 
claimed it had suffered a loss of Rs. 39,291-55, 
owing to the breach of contract by the appel- 
lant. In paragraph 4 of that additional writ- 
ten statement, the respondent reiterated its 
right to forfeit the deposit of Rs. 5,000 made 
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by the appellant as earnest money, as the 
said amount was a reasonable estimate of 
damages suffered by the respondent. Therein 
the respondent also reserved its right to file a 
sult against the appellant for the balance of ` 
the amount of Joss suffered by it on account 
of the breach of contract by the appellant. 


4. In yet another additional written state- 
ment dated 30th November, 1972, the respon- 
dent herein merely repeated paragraphs 1 to 3 
of the earlier first additional written state- 
ment dated 15th December, 1970. In para- 
graph 4 of this additional written statement, 
the respondent claimed to have suffered a 
loss of Rs. 39,291-55 and stated that it was 
entitled to equitably set-off damages suffered 
by it to the extent of Rs. 5,000 as against 
the amount paid by the appellant as earnest 
money. In addition it was also stated therein 
that the respondent had already filed a suit 
in O.S. No. 7679 of 1971, for the reco- 
very of the balance of the damages suffered 
by it. Ultimately the respondent pleaded 
that it may be allowed to set-off against the 
amount claimed by the appellant a sum of 
Rs. 5,000 being the part of the damages and 
prayed for the dismissal of the suit. It may 
also be mentioned that the respondent had 
paid court-fee on the plea of set-off raised 
by it. 


5. O.S. No. 7679 of 1971, was filed by 
the respondent herein on 10th June, 1971, 
for the recovery of a sum of Rs. 34,291-58 
from the appellant with interest thereon at 
12 per cent. per annum from the date of suit 
till realization and for other incidental reliefs. 
The respondent, after referring to the issue 
of the tender notice for the purchase and re- 
moval of zinc dross and zinc ash from the 
Galvanising Plant at Mettur Dam on the 
terms and conditions mentioned therein, stated 
that the appellant accepted to purchase and 
remove zinc dross and zinc ash at the rate 
of Rs. 1,225 and Rs. 2,175 respectively, exclu- 
sive of sales-tax and packing charges per 
1,000 kilograms ex-works, subject to the 
conditions set out in the instructions to the 
tenderers after accepting the counter offer of 
the respondent as per its letter, dated 1ith 
May, 1967. The respondent further stated 
that by letter, dated 31st May, 1967, the 
appellant was informed that zinc dross and 
zinc ash can be removed by it along with 
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another party in equal proportions. 
letter, dated 21st ‘June, 1967, the respondent 
charged the appellant for having gone back 
on the concluded contract . and by another 
letter, dated 28th June, 1967, the respondent 
informed the appellant that because the 
appellant went back on the contract, the ear- 
nest money was forfeited. Inasmuch as the 

appellant had informed its unwillingness to 
` pay for and remove the zinc dross and zinc 
ash during the period in question in accor- 
dance with the terms agreed to, the respon- 
dent claimed that it had to call for fresh 
tenders and sell the zinc dross and zinc ash 
to Mis. Agarwal Metals Company and M|s. 
Gayudin Algu Metal Refinery at the rate of 
Rs. 2,366-66 per metric tonne and Rs. 406-25 
per metric tonne respectively calculating on 
the basis of the total accumulation of zinc 
dross and zinc ash at the Galvanising Plant 
at Mettur Dam during the year 1967-68, 
the quantity that should have been lifted 
by the appellant was arrived at 29.35 met- 
ric tonnes and 35.5 metric tonnes respec- 


tively and as a result of the breach of 
contract by the appellant, the respondent 
claimed that it had suffered a loss of 


Rs. 39,291-58 as the respondent had to sell 
the zinc dross and zinc ash at prices lower 
than that contracted by the appellant. The 
respondent claimed that the loss on the sale 
of 29.35 metric tonnes of zinc dross at 
Rs. 348-44 per metric tonne was Rs. 10,226.71 
‘ and the loss by the sale of zinc ash of 35.51 
metric tonnes at Rs. 818-78 per metric tonne 
worked out to Rs. 29,064-87 totalling to 
Rs. 39,291-58. Deducting from this a sum of 
Rs. 5,000 paid by the appellant as earnest 
deposit the loss sustain¢d by the respondent 
was fixed at Rs. 34,291-58 which was claimed 
by the respondent against the appellant. 


6. The appellant in its written statement 
contended that there was no concluded con- 
tract between the parties as there was no 
_ cansensus-ad-idem and the offer and accep- 
tance were not on identical terms. The appel- 
lant also claimed that though there were 
offers and counter offers there was no uncondi- 
tional acceptance between the parties. The 
appellant charged the respondent with breach 
even assuming that there existed a concluded 
contract between the parties. The splitting 
up of the offer after its acceptance was also 
objected to by the appellant. The claim of 
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respondent to forfeit the deposit of 
Rs. 5,000 made by the appellant was also 
disputed. The quantity, quality and the cost 
of materials adverted to in paragraph 5 of 
the plaint were all disputed. The suit itself 
was characterised as a counter-blast to the 
suit in O.S. No. 3216 of 1968, filed by 
the appellant against the respondent. The 
alleged sustaining of damages by the respon- 
dent was questioned by the appellant. The 
appellant, besides craving leave to refer to 
the plaint in O.S. No. 3216 of 1968 as part 
of the written statement, raised an objection 
as regards the jurisdiction of the Court to 
entertain the suit, as the appellant carried on 
business at Bangalore and there was no con- 
tract at Madras and in any event, since the 
acceptance was only at Bangalore, no suit 
would lie within the jurisdiction of the Gourts 
at Madras. The appellant also disputed the 
binding nature of the conditions of the tender 
as they had not been signed by a partner. A 
plea that the suit is barred by limitation was 
also raised by the appellant. 


7. On these rival contentions, the follow- 
ing issues were framed for trial :— 
(1) Whether the defendant 

breach of ‘contract? 


(2) Was there contract concluded and if, 
so, what are relevant terms? 


(3) Whether the Court has no jurisdiction? 
(4) To what relief? and 


(5) Whether the suit is barred by limita- 
tion? 


committed 


8. Since the suits arose between the same 
parties and out of the same transaction, the 
Principal Judge, City Civil Court, Madras by 
his order, dated 29th March, 1973 in C.M.P. 
No. 281 of 1973 directed that these suits 
should be tried and disposed of together and 
by consent evidence in both these suits had 
been recorded in O.S. No. 3216 of 1968. 
The suit, viz., O.S. Noi 3216 of 1968 was 
earlier decreed on 26th October, 1968, and 
on appeal therefrom in A.S. No. 424 of .1969, 
the decree was set aside and the suit was 
remanded for further trial. A.A.O. No. 462 
of 1971, was preferred against the remand 
order passed in A.S. No. 424 of 1969 and 
Venkataraman, J., confirmed the remand 
order on 27th October, 1972, and the Judg- 
ment is reported in Maheswari Metals and 
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Metal Refinery Bangalore-2 v. The Madras 
State Small Industries Corporation Limited, 
Madras-2?. A reference to the conclusions 
arrived at therein will be made later in the 
course of this judgment. Meanwhile, the 
‘respondent instituted the other suit in O.S. 
No. 7679 of 1971 on 10th June, 1971, against 
the appellant. Pursuant to the directions of 
this Court in A.A.O. No. 462 of 1971, the 
respondent had filed an additional written 
statement in O.S. No. 3216 of 1968 pleading 
an equitable set-off in respect of Rs. 5,000 
and paying court-fee also thereon, as referred 
to earlier. In O. S. No. 3216 of 1968, 
originally, the evidence consisted of Exhi- 
bitg B-1 to B-14 with no oral evidence. But 
at the joint trial after remand of O.S. 
No. 3216 of 1968, Exhibits A-1 and B-15 to 
B-19-were marked and D.W. 1 was examined. 
On a consideration of the oral as well as the 
documentary evidence the learned V Assis- 
tant Judge, City Civil Court, Madras held 
that in view of the findings given in A.A.O. 
No. 462 of 1971, it is not open to the parties 
to agitate the point as to who committed the 
breach as it had been already held that the 
appellant committed breach and that the res- 
pondent would, therefore, be entitled to re- 
cover damages sustained by it by reason of 
the default of the appellant. It was also fur- 
ther held that it is open to the respondent to 
adjust the sum of Rs. 5,000 towards damages 
and that this procedure is one which would 
fall under the rule of equitable set-off and 
permitting such a set-off would also be well 
within time on the date of the suit instituted 
by the appellant. The loss sustained ‘by the 
respondent on account of the breach of con- 
tract was fixed at Rs. 34,291-58. Dealing 
with the objection of the appellant that no 
notice was given to the appellant regarding 
the re-sale of the goods and therefore it can- 
not be held liable for damages, the trial Court 
held that this is a case in which the goods 
had been disposed of by calling for tenders 
again after the breach and therefore, it can- 
not be contended by the appellant that it could 
not be made liable for damages for want of 
potice. The objection reised by the appel- 
Jant that the clam in O.S. No. 7679 of 
1971 is barred by Order 2, rule 2 (3), Civil 





1. (1973) 1 M.L.J. 209: 86 L.W. 785: 
A.I.R. 1974 Mad. 39. 
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Procedure Code, was negatived. A finding 
was also given that the cause of action for 
recovery of damages arose only on Ist May, 
1968, and since the Court was closed on Ist 
May, 1971, the suit which was filed on the 
re-opening day would not be barred by limita- 
tion under Article 55 of the Limitation Act, 
1953. The Court at Madras was held to 
have jurisdiction, as part of the cause of 
action had arisen at Madras, where, the office 
of the respondent is situate. Consequent to 
these findings O.S. No. 3216 of 1968 was 
dismissed and in O.S. No. 7679 of 1971 a 
decree was granted in favour of the respon- 
dent against the appellant in a sum of 
Rs. 34,291-58 with costs. Against the 
dismissal of the suit in O.S. No. 3216 of 
1968, A.S. No. 436 of 1976 has been pre- 
ferred, while against the decree in O.S. No. 
7679 of 1971, A.S. No. 24 of 1975 has been 
filed and like the suits, the appeals have also 
been heard together as the parties are com- 
mon and the evidence also is the same. 


9. Before proceeding to consider the argu- 
ments urged by the learned counsel on both 
sides, it is necessary to_advert to the conclu- 
sions arrived at by this Court earlier, while 
disposing of A.A.O. No. 462 of 1971 on 
27th October, 1972, as by such a course, the 
controversy between the parties gets consi- 
derably narrowed down. Venkataraman, J., 
on a consideration of the correspondence that 
passed between the parties held towards the 
end of paragraph 18 of the Judgment that 
when under Exhibit B-10, dated 27th|31st 
May, 1967, the defendant (respondent) expres- 
sed its acceptance of the rate of Rs, 2,715 and 
Rs. 1,225 and split up the tender between 
the plaintiff (appellant) and another party, 
though unnamed, there resulted a contract in 
law. Again in paragraph 21 of the Judg- 
ment the learned Judge further held that the 
conclusion that with the acceptance of the 
tender under Exhibit B-10, dated 27th|3ist 
May, 1967, a contract resulted carries with it 
the consequence that the plaintiff (appellant) 
committed breach of the contract, because it 
was not prepared to share the business with 
another. ‘This refusal of the appellant to 
share .the contract with another person as 
suggested by the respondent .is contained in 
Exhibit B-12, dated 21st June, 1967. The 
sum of Rs. 5,000 deposited by the appellant 
was held to be earnest money, but that ‘it was 
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not open to the respondent to automatically 
forfeit this amount without proof of damages. 
After referring to several decisions touching 
the question of equitable “set-off” this Court 
held that it cannot interfere with the discre- 
tion exercised by the learned appellate Judge 


in allowing the defendant (respondent) to, 


raise the plea of equitable set-off to the 
extent of the plaintiff's (appellant’s) claim 
but subject to three matters. The first was 
that the defendant (respondent) must pay 
court-fee on the equitable set-off. The 
second was that the defendant (respondent) 
must be put on terms. After pointing out 
that in the additional written statement filed 
in December, 1970, the defendant (respondent) 
has stated that the total damages suffered by 
it was Rs. 39,291.55 and that it is entitled to 
forfeit the deposit of Rs. 5,000 and it is ready 
to file a suit against the plaintiff (appellant) 
for the balance of the amount of loss suffered 
by it on account of the plaintiff’s (appellant’s) 
breach the subsequent filing of O.S. No. 
7679 of 1971 on 10th June, 1971 was taken 
into account and after extracting one para- 
graph from a written statement to be filed to 
the effect that the defendant (respondent) may 
be permitted to set-off against the plaintiff 
(appellant) the sum of Rs. 5,000 being the 
part of damages suffered by them, this Court 
pointed out that though a contention was 


raised that the subsequent suit would be bar-’ 


red by the principle of Order 2, rule 2 (3), 
Civil Procedure Code, yet that question was 
not decided. But, this Court recorded that 
neither before the appellate Judge nor before 
this Court any leave has been asked on be- 
half of the defendant (respondent) for filing 
such a suit and neither the Judgment of the 
appellate Judge nor this Court should be 
construed in any way as giving or granting 
any such Jeave. The Additional written state- 
ment already filed in the City Civil Court in 
Decemher, 1970 was directed to be eschewed 
as it did not plead any equitable set-off ang 
proceeded on the basis of a right to forfeit the 
deposit of Rs. 5,000. Thirdly, a draft addi- 
tional written statement filed before this Court 
was directed to be filed before the City Civil 
Court, on condition that the defendant (res- 
pondent) pays a sum of Rs. 300 to the plain- 
tiff (appellant) or his counsel within three 
weeks from that day and subject to the fur- 
ther condition that the defendant (respon- 
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dent) pays the requisite court-fee on the claim 
of Rs. 5,000. Subject to these the order of 
remand was confirmed and the appeal was 
dismissed. In view of the findings arrived at 
by this Court referred to above it follows that 
there was a concluded contract on the accept- 
ance of the tender under I‘xhibit B-10, dated 
27th|3lst May, 1967 and that the appellant 
committed breach and the respondent will be 
entitled to recover damages which it sustained 
by reason of the fault of the appellant and 
part of which was allowed to be pleaded as a 
set-off by the respondent by an additional 
written statement. In view of these conclu- 
sions, it is no longer open to the parties to 
these appeals to agitate these questions over 
again, 


10. The first submission of the learned 
counsel for the appellant Mr. Vedantam 
Srinivasan is that even on the footing that 
the contract was concluded and the appellant 
was the defaulting party as found by this 
Court, the breach thereof occurred on 2ist 
June, 1967 and the suit O.S. No. 7679 
of 1971 having been filed on 10th June, 1971, 
more than three years from 21st June, 1967, 
is barred under Article 55 of the Indian Limi- 
tation Act, 1963. On the other hand, the 
learned counsel for the respondent contends 
that the quantum of damages incurred by the 
respondent as a result of the breach of the 
contract by the appellant in the instant case 
could not be ascertained till the re-sale of the 
goods as per the offers under Ixhibits D-15 
and B-16 by the respondent in favour of third 
parties after calling for tenders and as such 
an event did not happen till ist May, 1968, 
limitation would start only from that date and 
since the Court was closed in May, 1971, the 
institution of the suit on 10th June, 1971 in 
the reopening Court would be well within 
time. 


11. ‘The date of breach has therefore, to be 
first ascertained from the pleadings and the 
relevant documents which is bound to be the 
same both for the appellant and the respon- 
dent though that breach may give rise to a 
cause of action to the parties to pursue such 
remedies as are open to them within the time 
allowed. In the plaint in O.S. No. 7679 
of 1971 filed by the respondent in paragraph 
-| pointed reference is made by the respondent 
to the appellant having gone back on the con- 
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cluded contract by its letter, dated 21st June, 
1967 and it is also admitted that the respon- 
dent informed the appellant by letter, dated 
28th June, 1967, that the appellant had gone 
back on the concluded contract and therefore, 
the earnest money was forfeited. Paragraph 
5 of the plaint sets out the steps stated to have 
been taken by the respondent for the sale of 
zinc dross and zinc ash by calling for fresh 
tenders and paragraph 6 gives details of the 
loss stated to have been incurred by the res- 
pondent as a result of the breach of contract 
by the appellant. In paragraph 8 of the 
plaint which sets out the cause of action for 
the institution of the suit, mention is made by 
the respondent of the acceptance of the coun- 
ter offer made by the respondent by the 
appellant on 11th May, 1967, the going back 
by the appellant on the contract on 21st June, 
1967 and the removal of the zinc dross and 
zinc ash on Ist May, 1968 as having furnished 
the cause of action for the institution of the 
Suit. In the written statement filed by the 
appellant the existence of the contract and its 
breach by the appellant are denied. The 
particulars of the cause of action are also dis- 
puted in paragraph 11 in addition to question- 
ing the jurisdiction of the Court to entertain 
the suit. In paragraph 13 of the written 
Statement, the plea that the suit is barred by 
limitation has also been taken. The invita- 
tion for tenders for the purchase of zinc dross 
and zinc ash has been made under Exhibit 
B-1, dated 6th April, 1967. 


12. In so far as the present controversy is 
concerned, clauses 4, 7 and 9 would be rele- 
vant. Clause 4 states:— 


“The Managing Director of ‘Madras State 
Small Industries Corporation reserves the 
right of rejecting all or any part of the 
tenders without giving any reason for the 
same and split up the tender as he may 
deem fit.” 


Clause 7 says :— 


“Teach tender must be accompanied by a 
deposit of Rs. 5,000 earnest money in the. 
form of cash or demand draft in favour of 
Senior Accounts Officer (cash) of this Cor- 
poration,” 


Clause 9 provides as follows :— 


“Tf the tenderer fails to adhere to the terms 
and conditions prescribed in the tender or 
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backs out when his tender is accepted, his 
deposit mentioned above will be forfeited 
to the Corporation in full. lf the ten- 
derer fails to take delivery of the materials 
within the time-limit prescribed the earnest 
money deposit will be forfeited to the Cor- 
poration in full as a penalty. Besides, the 
materials will then be disposed of otherwise, 
and loss, if any, in total value between the 
accepted tender rates and the value realized 
on such disposal will be made good from 
the defaulting tenderers.” 


By Exhibit B-2, dated 24th April, 1967, the 
appellant made a tender of Rs. 2,705 per 
metric tonne of zinc dross and Rs. 360 per 
metric tonne of zinc ash. On 9th May, 1967, 
the respondent under Exhibit B-3 sent a letter 
enquiring whether the appellant is prepared to 
lift both Zinc dross at Rs. 2,715 per metric 
tonne and zinc ash at Rs. 1,225 per metric 
tonne, subject to other tender conditions. To 
thig the appellant sent a reply under Exhibit 
B-5, dated 10th May, 1967 requesting time 
till 17th May, 1967 for confirmation. But, 
on llth May, 1967 the appellant sent a tele- 
gram followed by the letter Exhibit B-6 signi-, 
fying its willingness to accept the rates for zinc 
dross, zinc ash at Rs. 2,715 and Rs. 1,225 
per metric tonne respectively. Exhibit B-7, 


dated 13th May, 1967 and Exhibit B-9, dated 


26th May, 1937 were merely reminders sent 
by the respondent reiterating the same and 
asking for confirmation from the appellant. 
Thereafter under Exhibit B-10, dated 27]|31st 
May, 1967, the respondent while accepting the 
rates offered by the appellant for zinc dross 
at Rs. 2,715 per metric tonne and zinc ash at 
Rs. 1,225 per metric tonne, stated that that 
acceptance, was subject to all the conditions 
laid down in the instructions to the tenderer. 
In addition it was also stated that the zinc 
dross and zinc ash actually accumulated dur- 
ing the period of contract will have to be re- 
moved by the appellant at the above rates, 
alternatively with another party more or less 
in equal consignments. To this, the appel- 
lant sent a reply under [hibit B-11, dated 
5th June, 1967 acknowledging the receipt of 
the lctter dated 31st May, 1967 and awaiting 
further action. Tut the appellant wrote on 
21st June, 1967, Exhibit B-12 to the respon- 
dent as follows, after referring to Exhibit B-10: 
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“In our original tender submitted to you we 
quoted the highest rate of Rs. 2,705 per 
metric tonne for zinc dross. We were un- 
der the impression that we would be given 
the contract for zinc dross at our highest 
rate. 


But subsequently you have given us a 
counter-offer for both ‘zinc dross at Rs. 2,715 
and zinc ash at Rs. 1,225 per metric tonne 
and asked us to offer our willingness to 
accept the above counter-offer. We have 
accepted your counter-offer for both ‘zinc 
dross and ash at the above rates under the 
impression that you would award the full 
contract to us. i 


From your confirmation letter quoted above, 
we came to know that. the contract has. been 

` -split up to two parties and that we will have 
to share the quantity of zinc dross and ash 
equally with the other party. 


. We would therefore, like to mention that 
practically it is difficult to share with the 
other party and that we are not prepared to 

_ accept this split up contract unless the con- 
tract is completely awarded: to us. 

| . (Italics ours). 


We therefore request you to go through our 
above points and request you to be kind 
enough to award us with the full contract 
to enable. us, to lift the entire quantity of 
. zinc dross and ash that will accumulate 
during this year, without sharing with, the 
other party. Even we are. prepared to ac- 
cept the contract for full quantity of zinc 
dross alone at the rate of Rs. 2,715 per 
metric tonne as we are the highest tenderer 
for zinc dross quoted in our quotation!” 


4 
a 

a 
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To this, the respondent appears to. have’ sent 
a letter, dated 28th June, 1967 received by the 
appellant on 30th June, 1967 stating that the 
contract was finalised by the letter, Exhibit 
B-10, dated 27th|31st May, 1967 and it was 
neither possible to award thé contract com- 
pletely to -the appellant nor to entrust the con- 
tract for the zinc dross alone. It also appears 
that the respondent further pointed out that 
. the deposit amount of Rs. 5,000 was liable to 
be forfeited and asked the appellant to ‘show 
cause why the amount should hot ‘be forfeited. 
[Exhibit B-13, is the teply sent’ by the appel- 
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Jant stating that the respondent has no right 
to forfeit the deposit. Exhibit B-14 is the 
further reply that has been sent by the res- 
pondent to the appellant pointing out that the 
respondent has no other alternative but to. for- 
feit the deposit of Rs. 5,000 in accordance 
with clause 9 of the instructions to the ten- 
derers. Exhibit B-14 finally winds up by 


-stating that if the appellant fails to write to the 


respondent within a week of receipt .of that 
letter, the deposit of Rs. 5,000 will he for- 
feited and steps will all be taken to dispose 
of the materials, 


The correspondence referred to above 
would clearly and unmistakably point out that 
though even initially there was a term that the 
offer may be split up, (sic) the condition that 
the appellant should share.the lifting of zinc 
dross and ash with a third party was intro- 
duced by Exhibit B-10, dated 27th|31st May, 
1967 and this was in accordance with -clause 
4 of the tender conditions which reserved the 
right to the. Managing Director of the respon- 
dent to split up the tender as he may deem 
fit. Consequently, the appellants were not in 
order when they objected to the splitting up 
of the contract by letter, Exhibit B-12, dated 
2ist June, 1967. This letter did not merely 
stop with a protest by the appellant for hav- 
ing.split up the contract between two parties, 
but it clearly proceeded to express the inabi- 
lity of the appellant to accept and perform the 
split up contract and paragraph 4 of. Exhi- 
bit. B-12 extracted above clearly mentions this. 
In our view, this constitutes a- repudiation by 
the appellant of the concluded contract under 
Exhibit B-10 and a definite expression of its 
inability to adhere to and perform its terms. 


' Prima facie therefore, in the instant case the 


contract has been broken by the appellant by 
its letter Exhibit B-12, dated 21st June, 1967. 
The further correspondence exchanged between 
the parties and referred to above also dis- 
closes that in so far as the appellant is con- 
cerned it had treated the contract as having 
come to an end and the respondent also was 
only anxious to give effect to the other con- 
ditions of the tender arising on breach or non- 
fulfilment of the terms of the contract. This 
is established by Exhibit B-13 where. there is 
a reference to the receipt of a letter, dated 
28th June, 1967 from the respondent by the 
appellant on 30th June, 1967 stating that the 
alternative proposals set out by the appellant 
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were not acceptable to the yespondent, but 
that the respondent will be entitled to forfeit 
the sum of Rs, 5.000. The question of for- 
feiting any deposit amount would arise only 
in the event of default in the performance of 
the terms and conditions or there being a 
breach of the contract. Clause 9 of the tender 
conditions also states that if the tenderer fails 
to take delivery of the materials within the 
time-limit prescribed or if he fails to adhere to 
the terms and conditions prescribed in the 
tender, or if he backs out when his tender is 
accepted then the deposit will be forfeited to 
the Corporation in full. The circumstance 
that, the respondent had addressed a letter on 
28th June, 1967 indicating that the amount 
of Rs. 5,000 will be forfeited shows that even 
the respondent had treated that the appellant 
had backed out of the contract and had also 
failed to adhere to its terms and conditions 
and therefore the respondent will be in order 
in giving effect to clause 9 of the tender 
conditions and forfeiting the deposit made 
by the appellant. Tt is, therefore, clear that 
the respondent also understood Exhibit B-12 
dated 21st June, 1967, as a clear repudiation 
by the appellant of its obligations under the 
concluded contract under Exhibit B-10, dated 
27|31st May, 1967; as otherwise, there was 
really no occasion for the respondent to have 
entertained the idea of forfeiture of the 
amount deposited by the appellant. Tn addi- 
tion, in the course of the Judgment in Mahe- 
swari Metals and Metal Refinery, Banqalore-2 
v. The Madras State Small Industries Cor- 
poration Limited, Majlras-2', Venkataraman, 
J., has stated thus at page 214: 


- “The conclusion that with the accptance of 
the tender under Exhibit B-10, dated 27[31st 
May, 1967, a contract resulted carries with 
it the consequence that the plaintiff com- 
mitted breach of contract because it was not 
prepared to share the business with ano- 
ther”. (Italics ours. ) 


Obviously, the reference is to Exhibit B-12, 
dated 21st Tune, 1967, and the learned Judge 
felt inclined 10o hold that the breach was com- 
mitted by the appellant by its communication 
expressing its inability to share the business 
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with another person. From the above it 
follows that the breach of contract by the 
appellant had taken place on 21st June, 1967, . 
when the appellant clearly communicated 
under Exhibit B-12 its inability to share the 
contract with another and also its unprepared- 
ness to accept the split up of the contract. 


14. The next question that has to be consi- 
dered is whether notwithstanding the refusal 
of the’ appellant under Exhibit B-12 such re- 
fusal would amount to repudiation giving a 
tight to the respondent to put an end to the 
contract under section 39 of the Indian Con- 
tract Act, or whether the respondent wanted 
to keep alive the contract for the benefit of 
both parties. The scope of section 39 of the 
Indian Contract Act, came to be considered 
by a Division Bench in V. K. Kumaraswamy 
Chettiar v. P. A. S. V. Karuppuswamy 
Moopanar. Dealing with the scope of sec- 
tion 39 of the Indian Contract Act, Venkata- 
rama Aiyar, J., observed at page 791 thus: 


“Where a contract is to be performed at a 
future date and before the time for perfor- 
mance arrives one of the parties gives notice 
to the other party that he is not willing to 
perform his part of the agreement then 
there is what has been called an “anticipa- 
tory breach” of the contract by him. This 
expression was characterised by Lord Wren- 
bury as unfortunate in Bradely v. Newsom”, 
because strictly speaking, there can be no 
breach in praesenti of an obligation which 
is to be performed in future. The subs- 
‘tance of the matter however; is that 
when a party refuses to perform his part 
of the agreement before the due date, he 
in effect throws up the contract; and then 
the question is what the other party might 
then do. He might either accept the re- 
pudiation and treat the contract as broken 
' then and there and proceed to claim dama- 
ges or he might notwithstanding the repudia- 
tion by the other party get ready for per- 
forming his part of the contract in due 
course, offer performance when the time for 


1. (1952) 2 M. L. J. 785: 65 L. W. 
1074: I.L.R. (1953) Mad. 488: A.I.R. 
1953 Mad, 380. 

2, (1919) A.C, 16, 
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it arrives and on the refusal by the other 
party claim damages for breach of the con- 
tract by him. In that case he keeps the 
contract alive for the benefit of both the 
parties”, 


15. As seen earlier, the appellant had refus- 
ed to perform any part of the agreement and 


had in effect thrown up the contract. There- 
after, it was certainly open to the respon- 
dent, to have elected one of two courses, 


namely, either to have accepted the repudia- 
tion and treat the contract as broken then 
and there or to offer performance when the 
time for it arrives and on the refusal by the 
appellant to claim damages from him. In the 
present case it has already been seen that on 
receipt of the letter of repudiation, Exhi- 
bit B-12, sent by the appellant to the respon- 
dent, the respondent had understood it on 28th 
June, 1967, as a breach and there was not 
even the slightest indication that the respon- 
dent thereafter wanted to keep the contract 
alive for the benefit of both parties. Indeed 
there has been a manifestation of a contrary 
intention by the respondent when it referred 
to the immeiate forfeiture of the amount 
that was deposited by the appellant in a sum 
of Rs. 5,000. This is certainly not consis- 
tent with the idea of keeping alive the con- 
tract for the benefit of both parties. Besides, 
in spite of the repudiation by the appellant 
it has not been established that the respon- 
dent offered performance as and when the 
time for performance arrived and that there 
was a refusal on the part of the appellant. 
This again would indicate that on receipt of 
the letter of repudiation under Exhibit B-12, 
dated 21st June, 1967, the respondent had 
also decided to treat the contract as broken 
then and there. Even in this view, the breach 
of contract must be held to have taken place 
on 21st June, 1967. It is needless to point 
out that when once a contract has been 
broken, it is dead and there is nothing that 
can keep it alive thereafter. Under these cir- 
cumstances, the contract in question entered 
into between the parties had been broken by 
the appellant on 21st June, 1967 and breach 
had been accepted. by the respondent and 
thereafter there was no attempt whatever on 
the part of the’ respondent to keep the con- 
tract alive for the benefit of both parties. 
We, are therefore, of the yiew that in so far 


as the claim for damages against the appel- 
lant is concerned the cause of action arose on 
the date of breach namely 2ist June, 1907. 


16. That Article 55 of the Tndian T.imitation 
Act of 1963, will be applicable to the present 
case is not in dispute. That provides that a 
suit for compensation for breach of any con- 
tract, express or implied has to he instituted 
within three years from the date of breach or 
(where there are successive breaches) when the 
breach in respect of which the suit is instituted 
Occurs or (where the breach is continuing) 
when it ceases. Tt is not anybody’s case that 
the instant case Is one where there are succes- 
sive breaches or the breach is a continuing 
one. It has already been held that the con- 
tract in the present case was broken on 21st 
June, 1967, by the appellant and consequent- 
ly, the respondent would have had three years 
time from that date to institute a suit and to 
recover damages. That would mean that any 
such suit instituted by the respondent claim- 
ing damages after 21st June, 1970, would he 
barred. Tt is in this connection the learned 
counsel for the respondent strenuously con- 
tends that the loss incurred became known by 
the sale of the zinc dross and zinc ash to 
third parties on Ist May, 1968, and therefore, 
till the loss so incurred is known or ascertained 
there is really no cause of action for the ins- 
titution of a suit against the appellant. 


17. In the plaint in O.S. No. 7679 of 
1971, the respondent has not set out the basis 
on which it claims that on Ist May, 1968, the 
cause of action, arose though it is stated that 
on that day the accumulated zinc dross and 
zinc ash were removed by fresh contractors. 
The question therefore, is whether even after 
a breach of contract to the knowledge of both 
parties, the circumstance that one party takes 
considerable time to call for tenders and sell 
the goods to third parties would extend in 
any manner, the period of limitation for the 
institution of a suit for recovery of damages 
or suspend the cause of action which had 
already arisen during such interval. Tt is at 
once obvious that if this argument on behalf 
of the respondent is accepted, it will be cer- 
tainly open to a person in the position of the 
respondent to remain quiet for quite a long 
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number of years and then purport to call for 
tenders and sell the. goods and thereafter claim 
that the cause of action for the recovery of 
damages arose only on the date of sale. It is 
even conceivable that such a period might 
well be beyond three years and therefore, to 
accept such a contention would be. to render 
the period of three years from the date of 
breach occurring in the third column of Arti- 
cle 55 of the Limitation Act a dead-letter. 
This argument now pressed by the learned 
counsel for the respondent was not accepted by 
the Division Bench in Soundararajan and Co., 
Ltd. v. K. P. A, T. Annamalai Nadar’. In 
repelling this contention Anantanarayanan, J. 
(aa he then was), observed thus: 


“Tt (the claim) ought to have been institut- 
ed within three years of the date of the 
breach of the contract and it is no defence 
to this objection to urge that it was only 
the occasion of re-sale which enabled the 
defendant firm to ascertain exactly the 
degree of damages or the precise amount 
which would represent the injury suffered 
by them. The occasion for ascertainment 
will have to be distinguished from the date 
upon which the cause of action arose, and 
from- which limitation began fo run”. 


18. Reliance was also placed in this connec- 
tion by Jearned counsel for the respondent on 
sections 22 and 23 of the Limitation Act. We 
fail to see how those’ sections can have any 
application to the present case. There is no 
question of any continuing breach as con- 
templated in section 22 on the terms of the 
contract in the instant case, when the breach 
has taken place, on 21st June, 1967 and the 
cause of action also accrued on that date. 
Section 23 contemplates suits for compensa- 
tion for an act which does not give rise to.a 
cause of action unless some specific injury 
actually results thereffom. ‘In the present 
icase the breach of contract by itself; affords 
a cause of action for the suit and the respon- 
dent need not wait for some other specific 
injury resulting therefrom. Therefore, sec- 
tions 22 and 23 of the Limitation Act, can 
have no application to the present case. In 
Rajagopal Naidu v. Atyyaswamy Chettiar’, 


m mM 


1. ‘A.I.R. 1960 Mad. 480. >: 
2. (1965) 2 M. L. J. 135: 78 L; W. 


Tak HADRAS LAW JOUANAL REPORTS 


[1982 


Ramamurthi, J., after referring to the obser- 
vations of Ananatnarayanan, J. (as he then 
was), in Soundarajan and Co. y. Annamalai 
Nadar’, referred to already, observed this:— 


“The acceptance of the contention urged 
by learned counsel for the appellant would 
be completely opposed to the scheme of 
Article 115 and sections 23 and 24 of the 
Limitation Act. In every case of a breach 
of contract for the-sale of goods, the plain- 
tiff who comes to Court, has a duty to 
mitigate the damages and he may have to 
take certain steps with regard to the goods 
in question and it is only after such steps 
are taken by way of re-sale that the dama- 
ges could be ascertained. That does not 
mean that the running of time is postponed 
till the damages are actually ascertained and 
after re-sale”. 


We may add that when once the cause of 
action for a suit had arisen on breach of 
contract, the running of time cannot be arrest- 


-ed nor can such a cause of action be kept in 


a state of suspension as it were till such time 
as the damages are ascertained after a leisure- 
ly re-sale at the convenience of one of the 
parties. We are, therefore, unable to accept 
the contention of the learned counsel for the 
respondent that the cause of action for institut- 
ins O.S. No. 7679 of 1971 arose only on 
Ist May, 1968, when the goods were re-sold 
after inviting fresh tenders and removed and 
when the damages were actually ascertained. 
The suit should have been .brought within 
three years from 21st June, 1967, the date of 
breach and having been brought on 10th 
June, 1971, the claim of the respondent for 
damages against the appellant is barred hy 


- limitation. . € 


19. The next contention of the learned 
counsel for the appellant is that the suit O. 
S. No. 7679 of 1971 is barred by the prin- 
ciple of Order 2, rule 2 (3), Civil Procedure 
Code. The learned counsel submits that 
having regard to the breach which was com- 
mitted in June, 1967, it was the duty of the 
respondent when the appellant sought the re- 
covery of the sum of Rs. 5,000 paid by it 
as a deposit to have pleaded that it was not 
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only not liable to the appellant for the claim 
made in O.S. No. 3216 of 1968 but that it 
had also incurred damages as claimed in O. 
S. No. 7679 of 1971 and in the absence of 
such a, claim for damages or leave from Court 
enabling the respondent to institute a separate 
suit for the recovery of such damages the suit 
as instituted by the respondent does not lie. 
The learned counsel for the respondent on the 
other hand points out that in the written state- 
ment filed by the appellant in O. S. 
No. 7679 of 1971, no such plea had been 
raised in this regard and consequently, the 
appellant should not be permitted to raise, such 
a plea. A perusal of the written statement 
filed by the appellant in O.S. No. 7679 of 
1971, no doubt discloses that this objection was 
not specifically and pointedly raised. But 
even so, no prejudice has been caused to the 
respondent because it is found that even be- 
fore this Court and the trial Court this legal 
plea had been raised by the appellant, though 
- that was 
consequently it cannot be said that the point 
was not raised earlier by the appellant. The 
Objection in this regard raised by the learned 
counsel for the appellant has to be considered 
in its twin aspects, vig., whether on the facts 
and circumstances of the present case any 
duty, at all was Jaid on the respondent to set 
up its entire claim for damages as against the 
appellant in the course of the written state- 


ment filed by it in O.S. No. 3286 of 1968 


and what is the effect of a failure in this re- 
gard. In the present case, it had already 
been seen that in O.S. No. 3216 of 1968, 
three written statements were filed by the res- 
pondent. ‘The first is dated 17th September, 
1968 and therein nothing has been stated 

about the set-off in relation to the claim of 
` Rs. 5,000 made by the appellant or about the 
damages stated to have been sustairied by the 
respondent as a result of the breach of con- 
tract committed by the appellant. In the 
second written statement, dated 15th Decem- 
ber, 1970 in paragraphs 3 and 4 the respon- 
dent had attempted to state that it had suffer- 
ed a loss of Rs. 39,291.55 and that therefore 
it is entitled to forfeit the deposit of Rs. 5,000 
made by the appellant. Besides, it has also 
been stated, that the respondent reserves its 
right fo file a suit against- the appellant for 
the recovery of the balance of the amount of 
loss suffered by the respondent owing to the 
breach committed by the appellant. Unfortu- 


decided against the appellant and 


nately for the respondent, in the earlier order 
of the High Court in A.A.O. No. 462 of 
1971, there is a definite direction that this 
additional written statement must be eschewed 
because it does not plead an equitable set-off, 
but it proceeds on the basis of a right in the 
respondent to forfeit the deposit of ‘Rs. 5,000. 
In the third written statement dated 30th 
November, 1972 filed pursuant to the direc- 
tions of the High Court in A.A.O. No. 462 
of 1971, in paragraph 3 after setting out the 
details of the loss suffered by the respondent, 
the respondent in paragraph 4 claims that it 
is entitled to equitably set-off damages suffer- 
ed by it to the extent of Rs. 5,000 against the 
amount paid by the appellant as a deposit. 
In addition, it is also stated that the respon- 
dent had already filed @ suit in ©.S. No. 
7679 of 1971 for the recovery of the balance 
of the damages suffered by it. 


20. It is seen that O.S. No. 7679 of 1971 
had been instituted on 10th June, 1971, that 
is, even long before the additional written 
statement was filed. It is also significant to 
note that a court-fee of Rs. 350 had been paid 
by the respondent on the relief of equitable 
set-off in a sum of Rs. 5,000 claimed by it. 
Under Order 8, rule 6 (1), Civil Procedure 
Code, where a set-off is claimed by the defen- 
dant in a suit in an ascertained sum of money 
legally recoverable by the defendant from the 
plaintiff, the defendant may, at the first hear- 
ing of the suit, but not afterwards unless per- 
mitted by the Court, present a written state- 
ment containing the particulars of the set-off 
sought. The effect of such a claim of set- 
off is stated in Order 8, rule 6 (2), Civil Pro- 
cedure Code. Such a claim shall have effect 
according to that rule, as a plaint in a cross- 
suit, so as to enable the Court to pronounce 
a final judgment in respect of both the origi- 
nal claim and the set-off. In the present case 
the equitable set-off to the tune of Rs. 5,000 
was permitted to be raised by this Court, in 
the additional written statement and there- 
fore, the set-off claimed should be held_to be 
unexceptionable and in order. In the same 
written statement, the institution of another 
suit in O.S. No. 7679 of 1971 for the reco- 
very of the balance by the respondent is also 
stated. The effect of a conjoint reading of 
the first and the third written statements per- 
mitted to be filed by this Court eschewing 
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the second is that in relation to the total claim 
of damages by the respondent against the ap- 
peliant in a sum'of Rs. 39,251.88 a sum of 
Rs. 5,000 is pleaded as a set-off to the claim 
of the appellant against the respondent in O. 
S. No. 3216 of 1968, while for the recovery 
of. the balance of Rs. 34,251.88, O.S. No. 
7679 of 1971 had been instituted. In other 
words the entire damages recoverable from the 
appellant, according to the respondent has been 
set forth and claimed excepting that a part of 
it was pleaded as a set-off to the claim of 
the appellant and the rest formed the subject- 
matter of the suit O.S. No. 7679 of 1971. 


21. 
pointed out that a claim for damages which 
may properly form the subject-matter of a set- 
off even in the larger sense of a combination 
of defence and counter-claim could as well be 
agitated by the independent suit and conse- 
quently, it is not necessary that the respondent 
should always raise such a claim by way of 
defence only. Jor this purpose, the learned 
counsel fer the respondent invited our atten- 
tion to Meenakshinada Dikshatar v. Murugesa 
Nadar', At page 479, Ramaprasada Rao, J. 
(as he then was), while dealing with the ques- 
tion as to what is required to be done by a 
defendant who opposes a claim for refund of 
deposit pointed out that the defendant had to 
plead and prove the damages suffered upon 
which the Court will adjudicate as to what 
may be the reasonable compensation to which 
the defendant is entitled and deduct the same 
and award a decree in favour of the plaintiff 
only for the balance. The procedure which a 
defendant had to follow in such circumstances 
has also been indicated by the learned Judge 
as a plea of set-off or a counter-claim against 
the plaintiff for damages for breach of contract. 
The learned Judge further observed that no 
doubt an independent suit for the same pur- 
pose is also maintainable. 


22. InP. Venugopala Pillai v. Thiruqnana- 
valli Ammal, the question which arose was 
whether the failure of a plaintiff who had 








-n 


1. (1969) 1 M.L.J. 474: A.T.R. 1970 
Mad. 391. 

2. (1941) 2 M. L. J. 866: 54 L. W. 
286: A.I.R. 1941 Mad. 847. 


THE MADRAS LAW JOURNAL REPORTS 


The learned counsel for the respondent, 


[1982 


instituted a suiť for recovery of kist paid by 
him to claim a set-off in that amount in an 
earlier suit for damages against him, would 
preclude him from maintaining an indeperdent 
suit. The Bench pointed out that it would 
be open to such a person to maintain an action 
for the recovery of the amount paid. At 
page 850, the Bench observed thus: 


“It may also be open to him to set-off the 
amount in a suit for damages and what could 
be set-off could always be claimed in an 
independent action and the fact that a set- 
off was not claimed against a demand in a 
prior action would not preclude the claim 
being agitated in an independent action.” 


From the above it is clear that it is certainly 
open to a person in the position of the res- 
pondent to agitate its claim for damages in a 
separately constituted and independent action 
as has been done in this case and not neces- 
sarily only by way of set-off. There is thus, 
no omission in our opinion, by the respon- 
dent to sue for all the reliefs without the leave, 
of Court. 


23. However, the learned counsel for the 
appellant invited our atténtion to the decision 
reported in Nawbutt Pathak v. Mahesh Nara- 
yan Lal’. In that case in a previous suit 
brought by 4 against B, the latter had claimed 
a set-off in respect of a portion of the sum 
due to him upon adjustment of accounts be- 
tween the parties, and had omitted to claim a 
set-off in respect of the remainder. In a sub- 
sequent suit brought by B against Æ for the 
remainder, an objection was raised that the 
suit was not maintainable. The Calcutta 
High Court after referring to the relevant 
provisions held that a claim to set-off does 
stand in several respects, in the same position 
as a claim by the defendant against the plain- 
tiff in a separate suit. The learned counsel 
for the appellants also placed strong reliance 
upon the decision in Katkersa Rowther v. 
Abdul Rahim Sahib?. Jn that case the ques- 
tion arose whether a defendant who pleads a 
set-off under Order 8, rule 6, Civil Procedure 
Code, is to be deemed to be a plaintiff within 
the meaning of Order 2, rule 2, Civil Proce- 
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dure Code, and consequently, has to suffer the 
consequences of an omission. The Division 
Bench, after referring to the provisions of the 
Civil Procedure Code observed at 45 thus: 


“Order 8, rule 6 (1) states that where in 
a suit for the recovery of money the defen- 
dant claims to set-off against the plaintiff's 
demand an ascertained sum of money legally 
recoverable by him from the plaintiff not 
exceeding the pecuniary limits of the juris- 
Giction of the ‘Court, and both parties fill 
the same character as in the plaintiff’s suit 
the defendant may present a written state- 
ment containing the particulars of the debts 
sought tp be set-off. Sub-rule (2) says 
that this written statement shall have the 
same effect as a plaint in a cross suit so 
as to enable the Court to pronounce a final 
judgment in respect of both the original 
claim and the set-off. ‘Therefore, the 
defendant who pleads a set-off is in the posi- 
tion of a plaintiff. Moreover his written 
statement has to be stamped according to 
the value of the relief he claims. 


` 


Order 2, rule 2 (2) says that every suit 
shall include the whole of the claim which 
the plaintiff is entitled to make in respect 
of the cause of action, but he may relinquish 
any portion of his claim in order to bring 
the suit within the jurisdiction of any Court. 
Sub-rule (2) says that when a plaintiff omits 
to sue in respect of, or intentionally relin- 
quishes any portion of his claim, he shall 
not afterwards sue in respect of the portion 
omitted or relinquished. Sub-rule (3) 
states that when a person is entitled to more 
than one relief in respect of the same cause 
of action he may sue for all or any relief 
but if he omits any, except with the leave 
of the Court, he shall not be allowed to sue 
later for the relief omitted. This rule 
makes it quite clear that a cause of action 
cannot be split up although reliefs may be 
if the Court agrees. If the plaintiff omits 
„part of the claim which he is entitled to 
make in respect of the cause of action he 
has for ever lost his right to the part of the 
claim omitted. 


The question whether the defendant who 
pleads a set-off is bound by Order 2, rule 2 
was discussed by a Bench of the Calcutta 
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High Court in Nawbull Pathak v. Mahesh 
Narayan Lal, and it was held that he was. 
The position was discussed at length by 
Mookerjee, J., whose judgment Abdul Rah- 
man, J., accepted as embodying a correct 
statement of the law. We agree. Order 
©, rule 6 (2) requires the written statement 
put in by a defendant pleading a set-off to 
be such as to enable the Court to pronounce 
a final judgment both in respect of the plain- 
tiffs claim and of the defendant’s claim.” 


The above observations clearly indicate that 
the Bench had purported to follow the prin- 
ciples of the decision of the Calcutta High 
Court already referred to. Nor does the prin- 
ciple of the decision in Ameenammal v. 
Meenakshi?, based on res judicata apply to 
the present case as there has been no omission 
to make a claim as such. We are of the 
opinion that these decisions do not in any 
manner assist the appellant as the present case 
is not one of partial claim by a set-off and a 
total omission to claim the, remainder or 
balance. On the facts and circumstances of 
this case noticed earlier, it cannot be said that 
there has been any intentional relinquishment 
of a portion of the claim by the respondent 
Or an omission on its behalf to sue in respect 
of the entire amount. Consequently, the bar 
under Order 2, rule 2 (2), Civil Procedure 
Code is not attracted in the present case. 


24. The next contention of the learned 
counsel for the appellant is based on section 
54 of the Indian Sale of Goods Act and he 
contends that the respondent is not entitled to 
recover damages as claimed by it. On the 
other hand, the learned counsel for the res- 
pondent contends that the appellant was fully 
aware of clause 9 of the tender conditions and 
having known about it, it was certainly not 
open to the appellant to complain that the res- 
pondent is not entitled to recover damages 
arising on resale. In the present case the 
contract which had been concluded merely 
enables the appellant to life zinc dross at 
Rs. 2,715 per metric tonne and zinc ash at 
Rs. 1,225 per metric tonne. Even in the letter 
of acceptance under Exhibit B-10, dated 27th| 
31st May, 1967, it is stated that the quantity 
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of zinc dross and ash may be fluctuating and 
the quantity of both zinc dross and zinc ash 
actually accumulated has to be removed with 
panotlies party in more or less equal consign- 
ments. The statutory power of re-sale under 
section 54 (2) of the Indian Sale of Goods 
Act, would arise, if the property in the goods 
has passed to tha buyer, subject to the lien 
of the unpaid seller. However, where the 
property in the goods has not passed to the 
buyer the seller has no right of re-sale under 
section 54 (2). 
25. This position is clearly laid down by 
the Supreme Court in P. S. N.S. Ambala- 
vana Chettiar and Co. Ltd. vy. Express News- 
papers Ltd., Bombay, Therein the scope of 
section 18 of the Sale of Goods Act has also 
been dealt with and it is pointed out that sec- 
tion 18 of the Sale of Goods Act provides that 
where there is a contract for the sale of un- 
ascertained goods, (namely, 300 tonnes of 
newsprint out of 415 tonnes lying in the res- 
pondent’s godown in that case) no property 
in the goods is transferred to the buyer unless 
and until the goods are ascertained and that 
it is a condition precedent to the passing of 
property under a contract of sale that the goods 
are ascertained. It was held that the condi- 
tion had not been fulfilled in that case where 
there is a contract for sale of a portion of a 
Specified larger stock and therefore, till the 
portion is identified and appropriated to the 
contract, no property passes to a buyer. Re- 
ference has also been made by the Supreme 
Court to the following passage in Gillet v, 
Hille: 
“where there is a bargain for a certain 
quantity ex-greater quantity and there is a 
power of selection in the vendor to deliver 
which he thinks fit, then the right to them 
does not pass to the vendee until the vendor 
has made his selection, and trover is not 
maintainable before that is done. If I agree 
to deliver a certain quantity of oil as ten 
out of eighteen tons, no one can say which 
part of the whole quantity I have agreed to 
deliver until a selection is made. ‘There is 
no individuality until it has been divided.” 
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In this view, the Supreme Court held that no 
portion of 415 tonnes of the newsprint was 
appropriated under the contract by the res- 
pondent with the appellant’s consent before the 
re-sale and consequently, the property in the 
goods bad not passed to the buyer and there- 
fore, the respondent has no right of resale 
under section 54 (2). l 
26. In the present case it is not known as 
to what quantity is likely to be available and 
how much out of that quantity, the appellant 
will be entitled to lift after appropriation by 
the respondent towards the fulfilment of the 
terms of the contract in its fayour. Apart 
from the circumstances that even the larger 
stock has not been specified even the quantity 
out of such a larger stock remains unidenti- 
fied and unappropriated. If the property had 
not passed section 54 (2) of the Sale of Goods 
Act can have no application as no power of 
re-sale is required to enable a person fo sell 
his own goods. Such a power is required 
only when the property in the goods has passed 
to the buyer, subject to the lien of the unpaid 
seller and it_is to this class of cases that sec- 
tion 54 (2) would apply. Sub-section (2) 
of section 54 of the Sale of Goods Act states 
that where the unpaid seller who has exercised 
his right of lien or stoppage in transit gives 
notice to the buyer of his intention to re-sell, 
the unpaid seller may, if the buyer does not 
within a reasonable time pay or tender the 
price, re-sell the goods within a reasonable 
time and recover from the original buyer 
damages for any loss occasioned by his breach 
of contract, but the buyer shall not be entitled 
to any profit which may occur on the re-sale. 
If such notice is not given the unpaid seller 
shall not be entitled to recover such damages 
and the buyer shall not be entitled to the 
profit, if any, on the re-sale. Indeed, in the 
present case it is doubtful whether the re- 
quisites for exercise of the right of re-sale as 
per the tender conditions were available at all. 
The law on this subject has been discussed 
in Pollack and Mulla on the Sale of Goods 
Act, Third Edition at page 215 thus :— 
“The question whether a seller of goods „has 
the right of re-sale is important, for where 
- he has such a right he is entitled to claim 
as damages the difference between the con- 
tract price and the amount realised on the 
re-sale less the casts of the re-sale, while if 
he has no such: rights he is entitled. to the 
difference between the contract price and 


the market price on the date of the breach. 
The power to re-sell may be either statutory 
or it may be conferred on the seller by the 
terms of the contract of sale; in the former 
case it can be exercised only if the property 
in the goods has passed to the buyer, as is 
implied by the words of this section; in the 
latter case it can be exercised even if the 
property in the goods has not passed to the 
buyer. Thus if it is provided in a contract 
of ‘indent’ that on default on the part of 
the buyer to pay for and take delivery of the 
goods within a specified time, the seller 
should be at liberty to re-sell the goods and 
the buyer should pay all the loss arising on 
the contract with interest the seller is en- 
titled to re-sell the goods on default on the 
part of the buyer ‘even if the property in the 
goods has not passed to the buyer and to 
sue the buyer for the loss on re-sale but it 
is necessary to the exercise of this power 
that the goods contracted for should at least 
have been appropriated, for the purposes of 
the contract. If there has been no such 
_ appropriation, there is nothing to which the 
power of re-sale under the contract could 
attach and the seller is not entitled in such 
a case to the loss on re-sale, but to the 
difference between the contract price and 
the market price at the date of the breach.” 


It is clear from the above that in the circum- 
stances of the present case the respondent is 
not entitled ‘statutorily nor even contractually 
to claim the ‘difference between the price 
fetched on re-sale and that contracted for but 
would be entitled, if at all, to claim as dama- 
ges the difference between the contract price 
and the market price on the date of the breach 
as pointed out by the Supreme Court in P. 
S. N. S. Ambalavana Chettiar and Co. Ltd, 
v. Express Newspapers Ltd., Bombay’. 


27. The next submission of the learned 
counsel for the appellant is that there is no 
evidence of the market rate as on the date of 
the breach. It has already been found that 
the breach took place on 21st Tune, 1967. 
Exhibit B-15, dated 10th April. 1968 shows 
that? the cost of zinc dross in April, 1968 was 
Rs. 2,366.66 per metric tonne. Exhibit B-16 
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is dated 3rd October, 1968 and is a tender 
quotation submitted by M|s. Gayuddin Algu 
Metal Refinery for the purchase of zinc dross 
and zinc ash at Rs. 2,181.25 and Rs. 406.25 
per metric tonne respectively. Those rates 
have been mentioned in Exhibit B-16 to be 
firm till 13th October, 1968, only. Exhibit 
B-17 is the letter, dated 17th October, 1968 
sent by the respondent to M|s. Gayuddin Algu 
Metal Refinery, and it says that the offer 
made by Mls. Gayuddin Algu Metal Refinery 
for the purchase of 100 metric tonnes of zinc 
ash at Rs. 406.25 per 1000 kilograms was 
accepted. Exhibit B-18, dated 25th October, 
1968 is the reply sent by M|s. Gayuddin Algu 
Metal Refinery to the respondent agreeing to 
the terms and conditions set out in Exhibit 
B-18 and also enclosing a draft for Rs. 10,156. 
Exhibit B-19 is a report, dated 9th December, 
1970 which furnishes the accumulation of zinc 
ash and dross and for 1967-68, the quantity of 
zinc dross has been mentioned at 58.7 and 
the quantity of zinc ash at 71.02 metric ton- 
nes. The basis of the suit laid by the res- 
pondent is that the difference between the 
rate offered by the appellant and that evi- 
denced by Exhibits B-15 and B-16 should be 
made available to it as and by way of dama- 
ges. Unfortunately, Exhibits B-15 and B-16 
relate to April, 1968 and Octoher, 1968 long 
after the expiry of the period of the contract 
and have nothing whatever to do with the 
price of zinc dross or ash at or about the time 
of the breach. There is thus no evidence 
whatever that has been let in by the respon- 
dent to establish the quantum of damages sus- 
tained by it. Consequently, the quantum of 
damages as claimed by the respondent has not 
been established at all. 


28. ‘That however, does not mean that the 
respondent did not sustain any damages at all. 
Indeed, it was the argument of the learned 
counsel for the appellant that the damages 
sustained by the respondent cannot in any 
case exceed the sum of Rs. 5,000 and this, 
according to him, is on the basis of the Tudg- 
ment of the Supreme Court in Fateh Chand 
v. Balkishan Dast. ‘The Supreme Court in 
that case pointed out thus: 
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“Section 74, declares the law as to liability 
upon breach of contract where compensation 
is by agreement of the parties pre-deter- 
mined, or where there is a stipulation by 
way of penalty. 


But, the application of the enactment is not 
restricted ta cases where the aggrieved party 
claims relief as a plaintiff. The section 
does not confer a special benefit upon any 
party, it merely declares the law that not- 
withstanding any term in the contract pre- 
determining damages or providing for for- 
feiture of any property by way of penalty, 
the Court will award to the party agerieved 
only reasonable compensation not exceeding 
the amount named or penalty stipulated. 


The jurisdiction of the Court is not deter- 
mined by the accidental circumstance of the 
party in default being a plaintiff or a de- 
fendant in a suit. Use of the expression 
‘to -receive from the party who has broken 
the contract’ does not predicate that the 
jurisdiction of the Court to adjust amounts 

- which have been paid bv the party in de- 
fault cannot he exercised in dealing with 
the claim of the party complaining of breach 
of contract. The Court has to adiudge in 
every case reasonable compensation to which 
the plaintiff is entitled from -the defendant 
on -breach of the contract. Such compen- 
sation has to be ascertained having regard 
to the conditions.existing on the date of the 
breach.” 


29. ‘As pointed out already, in the present 
case, there is absolutely no evidence of the 
market rate as on the date of the breach and 
conseauently, a precise assessment of the 
damages sustained by the respondent is not 
possihle. Tn our view, the conduct of the 
apnellants amounts to a failure on its part to 
adhere to the terms and conditions of the 
tender and hackine out of it after acceptance 
for which the parties have themselves agreed 
or stipulated Rs. 5.000 by the first part of 
clause 9 of the tender conditions. Tn the 
absence. therefore, of any proof of the mar- 
ket rate as on the date of breach we are of 
the onininn that the amount of Rs. 5.000 with 
has heen forfeited would be sufficient and rea- 
sonable compensation to the. respondent... - 


30. The last.objection that has been faintly 
raised by the learned counsel for the appellant 
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is one of jurisdiction. According to him the 
appellant is a firm carrying on business at 
Bangalore and the respondent made the offer 
from Madras - and the performance of the 
terms of the contract should be at Mettur and 
consequently, the Court at Madras will not 
have any jurisdiction. On the other hand, 
the learned counsel for the respondent con- 
tends that the receipt of the acceptance of 
contract by the appellant, in Madras would 
afford part of the cause of action within the 
meaning of section 20 (c) of the Civil Pro- 
cedure Code and therefore, the Court at 
Madras will have jurisdiction. It is unneces- 
sary to further pursue this matter since in 
paragraph 20 of the Judgment of the trial 
Court it has been clearly stated that issue 
No. (3) touching the jurisdiction of Court 
had not been argued before it. Consequently, 
it is unnecessary to go into this question. No 
other point was urged before us. 


31. For the aforesaid ‘reasons the dismissal 
of the suit O.S. No. 3216 of 1968 has to be 
upheld and consequently, A.S. No. 436 of 
1976 is dismissed. Since the other suit insti- 
tuted by the respondent, namely O.S. No. 
7679 of 1971, has been held to be barred by 
limitation, that has also to be dismissed and 
consequently, A.S. No. 24 of 1975 is allowed, 
Fach party is directed to bear its costs in the 
Suits as well as the appeals. . 


S.J. A. S. No. 24 of 1975 
allowed. A. S. No. 436 


of 1976 dismissed. 
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1] CHARAG CHEMICAL INDUSTRIES v. GANESAN 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:—V. Ratnam, J. 


Charag Chemical Industries by Partner, 
N. Rajagopal, Industrial Estate, Ambat- 


tur Appellant* 
v. 

R. G. Ganesan Respondent. 
Workmews Compensation Act (VIII of 


1923), sections 8, 10—Death of workman in 
factory in an accident in the course of his 
employment — Compensation paid to defen- 
dant’s father by the Insurance Company under 
pelicy taken by employer in the name of the 
workman — Claim for compensation by the 
father of, the deceased before the Additional 
Commissioner against employer independent 
of the compensation paid by the Insurance 
Company — Application by employer to im- 
plead Insurance Company as party rejected 
—Additional Commissioner holding employer 
liable to pay compensation—Appeal by em- 
ployer to Hiqh Court—Payment by Insurance 
Company held not under the Workmen's Com- 
pensation Act—Employer liable to pay com- 
pensation through the Commissioner for Work- 
men's Compensation. 


A workman employed in the appellant’s fac- 
tory received injuries in the course of an 
accident arising out of and in the course of 
his employment, which later resulted in his 
death on the same day. The appellant had 
taken policies of insurance in the name of the 
persons working in his factory including the 
deceased. The father of the deceased claimed 
that he was a dependant of the deceased and 
receivedjthe compensation from the Insurance 
Company. Not satisfied with this. he filed a 
claim under section 10 of the Workmen’s 
Compensation Act before the Additional Com- 
missioner for Workmen’s Compensation for 
the payment of a lump sum compensation by 
the employer-appellant. 
iected to this claim on the ground that the 
deceased had already received 
compensation from the Insurance Company 
under a policy taken out by the appellant. 





* A.A.O. No. 117 of 1979. 
30th December, 1980, 


™ 


The appellant ob- 
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Further, the appellant filed an application be- 
fore the Additional Commissioner to implead 
the Insurance Company as a party-respondent. 
However, the Insurance Company stated, in 
reply that it was not a necessary party to the 
proceedings and it had already paid the com- 
pensation under the policy. Ultimately, the 
Insurance Company was not made a party. 
On a consideration of the merits of the claim, 
the Additional Commissioner computed that 
a sum of Rs. 9,780 was payable as compen- 
sation by the appellant. On appeal by the 


appellant against this order, 


Held, The liability of the insurer to pay the 
amount to the assured under the policy cannot 
be said to arise under the provisions of the 
Workmen’s Compensation Act. Therefore, 
it appeared that the provisions of the Act did 
not permit the filing of an application by the 
employer to implead the Insurance Company 
as a party to the proceedings in order to enable 
him to secure an indemnity against the Insur- 
ance Company. An examination of the pro- 
visions of the Act read in the light of the 
scheme and its intendment would disclose, that 
in proceedings before the Commissioner for 
Workmen’s Compensation, an employer like 
the appellant could not file an application 
praying for impleading the insurance company 
with a view to secure an indemnity. 


[Para. 11.] 


On general principles of insurance law, it was 
most inapt that a person who had insured 
himself against loss by taking a policy in the 
name of the workman should nevertheless re- 
main liable for the same, despite such insur- 
ance. But even so, such insurance was not 
statutory, nor was there any provision under 
the Act, which enabled the employer in such 
cases either to deny his liability or even to 
plead a payment by the insurer to the injured 
workmen or the dependants of a deceased 
workman towards a reduction of his liability 
with reference to the compensation ascertained 
as a result of the application of the provisions 
of the Act. Indeed, it was also necessary to 
note, that under section 8 of the Act, no pay- 
ment of compensation in respect of a work- 
man whose injury had resulted in death should 
be made otherwise than by deposit with the 


Commissioner, and no such payment made 
directly by an employer should be deemed to 


be a payment of compensation, The section, 
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as if stood, declared that payments except 
through the Commissioner for Workmen’s 
Compensation were not recognised at all for 
purposes of the Act. The payment of amounts 
under the policy to the dependant of the de- 
ceased workman by the Insurance Company, 
in the present case, could be at best equated 
to be a payment by the Insurance Company 
on behalf of the employer without reference 
to the Commissioner for Workmen’s Compen- 
sation and, therefore, such a payment could 
not he recognised at all for purposes of the 
Act. [Para. 12.] 


Case referred to:— 
State of Madras v. B. G. P. Lorry Service, 


(1960) I M.L.J. 351: I.L.R. (1960) 
Mad. 508: 73 L.W. 169: A. I. R. 1960 
Mad. 336. 


Appeal against the order of the Additional 
Commissioner: for Workmen’s Compensation 
II, Madras, dated Ist November, 1978 in W. 
C. Case No. 106 of 1977. 


K. N. Balasubramaniam, for Appellant. 


E. H. B. David, for Respondent. 
The Court made the following 


Orper.—The appeal is directed against the 
order of the Additional ‘Commissioner for 
Workmen’s Compensation IJ, Madras in W. 

C. Case No. 106 of 1977, on an application 
filed by the respondent herein under section 10 
of the Workmen’s Compensation Act (herein- 
after referred to as the Act). The case of 
the respondent was that his son G. Karuna- 
nidhi was a workman, employed in the fac- 
tory of the appellant berein on a monthly 
wage of Rs. 150 and that on 28th June, 1977, 
G. Karunanidhi received injuries in the course 
of an accident arising out of and in the course 
of his employment, which later resulted in his 
death on the same day. The injury, accord- 
ing to the respondent, was sustained by his 
son while he fell down from the ceiling in the 
acid tub during the course of his employment. 
Claiming that the respondent is a denendant 
of late G. Karunanidhi and as such entitled 
to a lump sum compensation. fo a sum of 
Rs. 13.500, the respondent herein filed an 
application in W.C. Case No. 106 of 1977 
for an order directine the appellant herein to 
deposit the compensation. 
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2. That application was resisted by the 
appellant on the ground that the appellant had 
taken insurance policies in the name of the 
persons working in the establishment of the 
appellant including the deceased G. Karuna- 
nidhi and that his policy number was 
9260900732, and that a sum of Rs. 10,000, 
had heen received by the respondent as a 
compensation from the New India Assurance 
Company for the death of G. Karunanidhi 
and having received that amount, it is not 
open to the respondent to claim any other 
compensation under the provisions of the Act. 
The further case of the appellant was that the 
deceased G. Karunanidhi was working only 
as a casual labourer and would not come 
within the language of clauses in schedule IT 
of the Act. The appellant also contended 
that the deceased G. Karunanidhi had done 
work which he was not authorised to do and, 
therefore, no compensation can be claimed on 
the basis that the injuries arose out of and 
in the course of his employment by the appel- 
lant. The monthly wages of the deceased 
G. Karunanidhi, according to the appellant, 
amounted to only Rs. 105. The objection ` 
that after receipt of compensation from the 
New India Assurance Company under the 
Janata Insurance Scheme, it is not open to the 
respondent to maintain a claim under the. pro- 
visions of the Act was reiterated and the 
appellant prayed for the dismissal of the ap- 
plication. 


3. Before the Additional Commissioner for 
Workmen’s Compensation II, Madras, on 22nd 
August, 1978, the appellant fled an applica- 
tion to implead the New India Assurance 
Company as a _ party-second respondent to 
decide the quantum of compensation. On 
25th August, 1978, notice of this application 
was ordered to the Insurance ‘Company and 
in response to this, the Insurance Company 
in its reply, dated 7th September, 1978, stated 
that its presence as a party to the proceedings 
is not necessary as the claim of the party 
under the policy in question had been settled 
at Rs. 12,000 and that the policy issued by it 
was not under the provisions of the ‘Act. 
Ultimately, the Insurance Company was not 
impleaded as a party-respondent to the pro- 
ceedings before the Additional Commissioner 
for Workmen’s Compensation JI, Madras, 
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4. Ona consideration of the merits of the 
claim, the Additional Commissioner for Work- 
men’s Compensation II, Madras, held that 
the deceased G. Karunanidhi was a workman 
at the time of the accident as defined under 
the Act and that the accident arose out. of 
and in the course of the employment and 
therefore, compensation is payable in respect 
of the death of G. Karunanidhi. Fixing the 
daily wage of the deceased G. Karunanidhi 
at Rs. 3.50, the deceased was held to fall 
within the wage group 60-90 under schedule 
IV of the Act and a sum of Rs. 9,780 was 
computed as the compensation payable by the 
appellant on account of the accident to G. 
Karunanidhi in 28th June, 1977, resulting in 
his death. It is the correctness of this order 
that is challenged by the appellant. 


5, What is urged by the learned counsel for 
the appellant is that having taken a policy in 
the name of all the workmen in the establish- 
ment including the deceased G. Karunanidhi 
and paid the premium thereon with a view to 
cover any claim that may be made against the 
employer, the Insurance Company should have 
been made a party to the proceedings in order 
to effectively adjudicate upon the claim made 
by the respondent. That the appellant had 
insured the deceased G. Karunanidhi under 
the Janata Personal Accident Insurance Policy 
No. 9260900732 and had also paid the pre- 
mium therefor and that under the terms of 
that policy, the respondent had already col- 
lected the amounts due are not in dispute. 
The question that has to be considered is, 
whether the presence of the Insurance ‘Com- 
pany is necessary as a party to the proceedings 
arising in a claim under section 10 of the Act. 
It will be useful in this connection to notice 
the intendment and the scheme of the Act. 
The preamble indicates that the object of the 
Act is to provide for payment of compensa- 
tion by the employer for the injury or death 
by accident caused to the employees arising 
out of and in the course of such employment. 
Section 2 defines the several expressions used 
in the Act. Chapter II consisting of sections 
3 to 18-A, deals with workmen’s compensa- 
tion. Section 3 is in the nature of a charging 
section as it were which gives rise to the 
employer’s liability for compensation. Under 
section 3 (1), the employer incurs a liability 
to pay compensation to a workman, who re- 
ceives a personal injury in an accident arising 
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out of in the course of his employment. The 
compensation has to be paid in accordance 
with the provisions of Chapter II of the Act 
by the employer, who however, shall not be 
liable to pay cgmpensation, if the case falls 
within any of the exceptions mentioned under 
the proviso to section 3 of the Act. A bar 
is imposed under section 3 (5) of the Act on 
a workman or his dependant from instituting 
a suit in a civil Court for damages, if a claim 
to compensation in respect of an injury has 
been filed before the Commissioner or if an 
agreement has been entered into between the 
parties for payment of compensation in res- 
pect of the injury. Section 4 of the Act pro- 
vides for the determination of the amount of 
compensation payable to the injured workman 
or to the dependants of a deceased workman. 
Section 4-A directs the payment of compensa- 
tion as soon as it falls due and provides for 
a penalty for default in such payment of the 
compensation awarded. The method of cal- 
culating wages in order to decide the quantum 
of compensation is provided for under section 
5 of the Act. Under section 6, the Commis- 
sioner is empowered to review the order passed 
by him or the agreement entered into between 
the parties, on the application of either the 
employer or the workman. Section 7 deals 
with commutation of half monthly payments, 
while section 8 of the Act deals with the dis- 
tribution of compensation. Section 9 of the 
Act prohibits the attachment, assignment or 
the creation of a charge on the lump sum or 
half monthly payment payable under the pro- 
visions of the Act. Section 10 of the Act 
prohibits the ‘Commissioner from entertaining 
a claim for compensation unless notice in the 
manner provided under the Act as soon as 
practicable is given and unless the claim is 
preferred within two years from the date of 
the accident and in case of death, within two 
years from the date of the death. Under sec- 
tion 10-A of the Act, the Commissioner is 
entitled to require the employer to file state- 
ments regarding the fatal accidents where in- 
formation is received by him from any source 
that a workman has died as a result of the 
accident arising out of and in the course of 
the employment. The employer has to file a 
statement indicating the reason or the grounds 
on which he disclaims such liability. Section 11 
of the Act provides for the medical examina- 
tion of an injured workman at the request of 
the employer before the expiry of three days 
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from the time of the service of notice on him 
under section 10 of the Act and the workman 
has to get himself examined by a qualified 
medical practitioner either on the request of the 
employer or as directed by the Commissioner. 
Section 12 of the Act is divided into four sub- 
sections. Section 12 (1) fastens liability on 
a principal to pay compensation, to any in- 
jured workman employed in the execution of 
the work undertaken by a contractor under the 
principal or a sub-contractor. Under section 
12 (2), a provision for indemnity is made. 
The principal who has to pay compensation 
to the injured workman or the dependants of 
a deceased workman employed by the con- 
tractor or sub-contractor, as the case may be, 
for the execution by or under the contractor 
or sub-contractor of the whole or any part 
of any work which is ordinarily part of his 
trade or business, is entitled under sub-section 
(2) of section 12 of the Act to be indemnified 
by the contractor or the sub-contractor, as the 
case may be, from whom the workman could 
have recovered compensation.. Likewise, if 
the contractor under the principal was obliged 
under sub-section (1) to pay compensation to 
the injured workman or the dependants of a 
deceased workman employed by his sub-con- 
tractor, he shall be entitled to be indemnified 
by the sub-contractor from whom the work- 
man could have recovered the compensation 
but for the provisions of sub-section (1). 
Disputes arising between the principal and his 
sub-contractor have to be resolved by the 'Com- 
missioner and such questions may include the 
right to as well as the amount of such indem- 
nity. If there is an agreement between the 
parties those terms would prevail, but other- 
wise, the matter has to be decided by the Com- 
missioner. From sub-section (3), it is clear 
that the workman may proceed to recover 
compensation from the contractor who is his 
immediate employer instead of the principal. 
Under section 13 of the Act, provision is made 
for remedies of employer against strangers. 
The principal or the contractor, who had either 
to pay compensation or been called upon to 
pay an indemnity under section 12 in respect of 
any injury caused under circumstances creating 
a legal liability of some person other than the 
person by whom the compensation was paid 
to pay damages in respect thereof shall be en- 
titled under section 13 to be indemnified by 
such person who is liable to pay damages. 
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Section 14 of the Act deals with the insol- 
vency of an employer and provides for a case 
where an employer who has entered into a 
contract with any insurer in respect of any 
liability under the Act to any workman, be- 
comes an insolvent. Section 18-A of the Act 
provides for levy of penalties on the grounds 
specified in clauses (a) to (d) thereof. 


6. Then we come to Chapter JII which 
consists of sections 19 to 31 which provide 
for the appointment and powers of the Com- 
missioners and the procedure to be adopted 
by them in the disposal of applications filed 
under the Act. Section 30 provides for an 
appeal in cases referred to in clauses (a) to 
(e) of the Act and section 31 provides for the 
mode of recovery of the amount of compen- 
sation just as an arrear of land revenue. 
Chapter IV comprising of sections 32 to 36 
relates to the framing of the rules to carry 
out the purposes of the Act by the State as 
well as the ‘Central Governments. Sche- 
dule I provides the list of injuries deemed to 
result in permanent total disablement as well 
as partial disablement. Schedule II catalo- 
gues the list of persons included in the defini- 
tion of ‘workman’ provided under section 2 
(1) (n) of the Act. In Schedules III and 
IV are given a list of occupational diseases 
and table of compensation payable in certain 
cases. This, in short, is the scheme and the 
intendment of the Act. 


7. The only ground upon which the learned 
counsel for the appellant contends that the 
presence of the Insurance Company is neces- 
sary as a party to the proceedings is to secure 
an indemnity; as otherwise, the dependants 
of the deceased workman, as in the present 
case, will be enabled to secure a double ad- 
vantage, as it were to themselves arising out 
of the same accident, giving rise to a claim for 
compensation. It must be remembered that 
a case under the provisions of the Workmen’s 
Compensation Act, is not one under the gene- 
ral law and any claim for indemnity in the 
course of such a proceeding must be referable 
to some provisions of the Act. It is in this 
connection that sections 12, 13, 14 and 19 of 
the Act have to be closely and carefully exa- 
mined to find out whether those provisions 
would in any manner support the claim of 
the appellant. 


I] OHARAG GHEMICAL INDUSTRIES V, GANESAN (Rainam, F.) 57 


8. Section 12 (1) enables the injured work- 
man or the dependants of a deceased work- 
man to claim compensation against the princi- 
pal although the injured or the deceased work- 
man, as the case may be, was actually em- 
ployed by the contractor who had undertaken 
to execute the work of the principal. Statu- 
torily, the liability to pay compensation for the 
personal injury caused to the workman is 
fastened on the principal. The principal, for 
purposes of claiming compensation under the 
Act, is deemed to be the employer of the con- 
cerned workman. In order to attract sec- 
tion 12 (1) of the Act, the principal must 
have availed himself or engaged the contractor 
in the course or for the purpose of his trade 
or business for the execution of the whole or 
any part of his work. But as regards the 


amount of compensation payable by the 
principal, it has to be on the basis of the 
wages of the workmen under the em- 


ployer by whom he is immediately employed. 
The provisions -of section 12 of the Act would 
not be attracted where the accident occurs 
elsewhere than on, in or about the premises on 
which the principal has undertaken, or usual- 
ly undertakes to execute the work or which 
are otherwise under his control or manage- 
ment. Though primarily the principal is the 
person liable to pay compensation to the 
workman, the injured workman or the depen- 
dants of a deceased workman appear to have 
been given a choice to proceed against the 
principal or the contractor or sub-contractor, 
as the case may be. There is no prohibition 
enacted imposing a bar on a workman from 
recovering compensation from the employer 
instead of the principal. The object of en- 
acting section 12 appears to be to provide for 
cases where intermediaries between the prin- 


cipal and the injured or deceased workman 
are there in the execution of the work of the 
principal. Section 12 of the Act does not 
appear to have any application to a case where 
there is no contractor or sub-contractor work- 
ing under the principal. Under section 3 of 
the Act, the injured workman or dependants 
of a deceased workman can claim compensa- 
tion against the employer and the question of 
indemnity by the Insurance Company to the 
assured does not arise under section 12 (2) 
of the Act. The principal or the contractor 
obliged to pay compensation to the injured 
workman or the dependants of a deceased work- 
ML j—8 


man on the. application of the provisions »f 
section 12 (1) of the Act, is entitled to claim 
indemnity under sub-section (2) of section 12 
of the Act. The immediate and actual lia- 
bility to pay compensation to an injured work- 
man is on the immediate employer of such 
workman and whoever pays for and on be- 
half of such employer by virtue of the statu- 
tory provisions of section 12 (1) will be en- 
titled to be indemnified under sub-section (2) 
thereof. In the present case, there is no con- 
tractor or sub-contractor and admittedly, the 
deceased died in the accident while he was 
discharging his duties and the appellant is lia- 
ble to pay compensation under section 3 of 
the Act and the dependant of the deceased 
workman had also filed an application before 
the Commissioner for compensation only 
against the appellant, as an employer. The 
insurer was, therefore, rightly not made a 
party respondent by the dependant of the de- 
ceased workman in the main application be- 
fore the Commissioner claiming compensation. 


9. Section 13 enables an employer who had 
to pay compensation to the injured workman 
or the dependants of a deceased workman 
under section 3 or under section 12 of the Act, 
by way of indemnification to proceed for re- 
covery of damages against the insurer who is 
liable to pay the same as per the terms of the 
policy to the assured. That provision does 
not specify any particular mode or form for 
enforcing the right of the principal contrac- 
tor the person who had to indemnify under 
section 12 against the third person who is lia- 
ble to pay damages. ‘The right, therefore, 
recognised under section 13 of the ct can 
only be enforced by resort to civil procecd- 
ings. Under this section, the Insurance Com- 
pany which is liable to pay damages in res- 
pect of injury caused to the workman by an 
accident arising out of and in the course of 
his employment has to indemnify the person 
who had paid the compensation or had to pay 
indemnity under section 12 of the Act. The 
section by itself does not create any right in 
the workman or the dependants of a deceased 
workman to proceed for the recovery of 
damages against the insurance company. May 
be, as per the terms of the policy, the insurance 
company is primarily liable to pay damages 
to the assured in respect of personal injury 
caused to a workman by accident arising out 


58 


eof and in the course of his employment. But 

this would not enable the appellant to claim 
an indemnity against the insurer by filing an 
application. before the Commissioner for Work- 
men’s Compensation under section 12 (2). of 
the Act or otherwise. 


10. Section 14 provides for the contingency 
when the employer becomes an insolvent or 
the employer being a company is in the process 
of being wound up. In such a situation, the 
rights of such employer against the insurers 
in respect of the liability should be protected 
and the section provides that such rights shall 
be transferred to and vest in the workman. 
The insurers stand substituted in the place of 
the employer having the same rights and re- 
medies and subject to the same liabilities of an 
employer. The insurers’ liability, however, 
would be governed and restricted as per the 
terms of the policy. . In such a case, the in- 
jured workman or the dependants of a de- 
ceased workman can have recourse directly 
against the insurers for the recovery of the 
compensation due and payable by them under 
the Act, but only if the circumstances specified 
in section 14 exist, and not otherwise. Sec- 
un 14 operates only when the employer be- 
comes an insolvent or the employer, if it is a 
company, has commenced to be wound up and 
in such an event, the claimants may be en- 
titled to compensation directly from the in- 
Surer, who, in the circumstances, shall stand 
in the shocs of the employer having the same 
rights and remedies and also subject to the 
same liabilities as if it was the employer. 
Section 14 of the Act cannot, therefore, be 
invoked by the appellant to insist that the 
insurcr must be made a party to the proceed- 
ings, 


11. Section 19 of the Act may next be ad- 
verted to and that requires that the Commis- 
sioner has to decide the matters or questions 
specified therefor. The question to be de- 
cided by the Commissioner must be one arising 
in any proceedings under the Act and must 
relate to the liability of any person to pay 
compensation or as to the amount of duration 
of the compensation. Questions which would 
fall within the purview of the Commissioner 
for Workmen’s Compensation for his decisjon 
are excluded from the jurisdiction of a civil 
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Court under section 19 (2) of the Act. In 
the process of exercising powers under section 
19 of the Act, the Commissioner is no doubt 


_invested with all the powers of a civil Court 


for the purpose of taking evidence on oath 
and enforcing the attendance of witnesses and 
compelling the production of documents etc. 

Power to register agreements relating to the 
payment of compensation and to submit any 
question of law for the decision of the High 
Court and to review orders in appropriate 

cases have been conferred. But’ even so, such 
powers do not contemplate a decision on the 
question of the employer securing an indem- 

nity from the insurance company. Indeed, any - 
amount that would be realised by the employer 
or the assured from insurer by virtue of the 
terms of the policy cannot strictly be termed 

to be compensation within the meaning of the 
Act. The liability of the insurer to pay the 
amount to the assured under the policy can- 

not be said to arise under the provisions of 
this Act. Therefore, it appears that the pro- 

visions of the Act do not permit the filing of 
an application by the employer to implead the 
Insurance company as a party to the proceed- 

ings in order to enable him to secure an in- 

demnity against the insurance company. An 

examination of the provisions of the Act read 

in the Jight of the scheme and its intendment 
would disclose that in proceedings before the 
Commissioner for Workmen’s Compensation, 

an employer like the appellant cannot file an 
application praying for impleading the insur- 
ance company with a view to secure an indem- 
nity. 


12. ‘The second contention of the learned 
counsel for the appellant is that since the 
dependant of the deceased workman had al- 
ready recetved the amount from the insurance 
company under the terms of the policy refer- 
red to earlier, it is not open to him to make 
a second clatm as it were under the provisions 
of the Act in relation to the same circum- 
stances giving rise to a claim for compensa-° 
tion. In other words, the submission is that 
though the employer has to pay the insurance 
premium for the injured workman working in 
his establishment, yet it would be incongruous 
that such an employer should he fastened with 
liability for injury to the workman. ‘This is 
countered by the learned counsel for the 
respondent who contends that any payment 
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made even by an employer except through the 
Commissioner for Workmen’s Compensation 
cannot be taken into account. No doubt, on 
general principles of insurance law, it is most 
inapt that a person who has insured himself 
against loss by taking a policy in the name of 
the workman should nevertheless remain liable 
for the same, despite such insurance. But 
even so, such insurance is not statutory, nor is 
there any provision under the Act which en- 
ables the employer in such cases either to deny 
his liability or even to plead a payment by 
the insurer to the injured workmen or the 
dependants of a deceased workman towards a 
reduction of his liability with reference to the 
compensation ascertained as a result of the 
application of the provisions of the Act. 
Indeed, it is also necessary to note that under 
section 8 of the Act, no payment of compen- 
sation in respect of a workman whose injury 
has resulted in death shall be made otherwise 
than by deposit with the Commissioner, and 
no such payment made directly by an employer 
shall be deemed to be a payment of compen- 
sation. The section, as it stands, declares that 
payments except through the Commissioner 
for Workmen’s Compensation are not recognis- 
ed at all for purposes of the Act and this has 
also been so interpreted in State of Madras, 
represented bv the Collector of Madras and 
another v. B. G. P. Lorry Service and an- 
other!. The payment of amounts under the 
policy to the dependant of the deceased work- 
man by the Insurance Company, in the pre- 
sent case, can be at best equated to a pay- 
ment by the Insurance Company on behalf 
nf the employer without reference to the Com- 
missioner for Workmen’s Compensation and, 
therefore, such a payment cannot be recognis- 
ed at all for purposes of the Act. No doubt, 
the provisions of section 8, as they stand, are 
rather harsh in that even an employer who, 
with a view to safeguard the interests of his 
jworkmen, insures them against the risk they 
are exposed to in the course of their employ- 
ment, continues to be nevertheless liable for 
payment of, compensation in respect of a claim 
imade by the workman against him despite such 
insurance and a payment made by the insurer 
iis also no payment for purposes of the Act. 


1. (1960) 1M.L.J. 351:1.L.R. (1960) 
Mad. 508: 73 L, W, 169: A.I.R. 1960 
Mad, 336, 





S.J. 
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The amount secured by the injured workman 
or the dependants of a deceased workman 
does not even go towards reduction of the 
liability of the employer, though such em- 
ployer pays the premium on the policies. Dut 
that is the effect of section 8 of the Act, as 
it is, and in the absence of any provision in 
the Act to give effect to those payments, any 
payment made by the Insurance Company to 
the injured workman or the dependants of a 
deceased workman cannot be recognised for 
the purpose of the Act at all. Under these 
circumsstances, it is not possible to accept the 
contention of the learned counsel for the 
appellant. The result is, the civil miscellane- 
ous appeal fails and is dismissed. No costs. 


Appeal dismissed. 





IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—S. Natarajan, J. 


Land Acquisition Officer and Special 
Deputy Collector, Rural Housing, Pattu- 
kottai A ppellant*® 


T. 


Adheenakarthar Thiruvaduthurai Adhee- 
nam and others Respondents. 


Land Acquisition Act (I of 1894), sections 9 
and 25 (2)—Proceedings for acquisition initiat- 
ed against temple lands—Notice under section 9 
(3) issued on 27th December, 1973—Enquiry 
held on 7th January, 1974 — Enquiry held 
within 15 days of notice — Award passed on 
9th January, 1974—Claim statement dated 
10th January, 1974 received on 16th January, 
1974 by the Land Acquisition Officer - - 
Reference under sections 30 and 31 of the Act 
— Contention by State of claimant filing 
claim petition only after the award and there- 
fore not entitled to claim higher compensation 
—Enquiry held within 15 days of the issue 
of notice under section 9 (3), held not valid 
——Claimant entitled to higher compensation. 


The Land Acquisition Officer initiated a -quisi- 
tion proceedings against land belonging to a 
temple deity represented by the hereditary 
trustee. The notice issued by Iand Acquisi- 
tion Officer under section 9 (3) of the T.and 





* ALS, No, 279 of 1978. 
31st October, 1980, 
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Acquisition Act, was on 27th December, 1973. 
Tho date of cnquiry was fixed on 7th Janu- 
ary, 1974 i.e., within a period of 15 days 
from the date of notice. The award was 
passed on 9th January, 1974. The temple 
filed its claim petition dated 10th January, 
1974, received by the Land Acquisition Officer 
on 16th January, 1974. The T.and Acquisition 
Officer referred the matter under sections 30 
and 31 of the Land Acquisition Act, to the 
Court. Before the Court, the State contend- 
ed that the temple sent its claim petition 
claiming higher compensation only after the 
award was ‘passed and therefore the temple 
was not entitled to any higher compensation. 
However this contention of the State was 
rejected by the District Judge who allowed a 
higher compensation to the temple. On 
appeal by the State, 


Held, it is now well-settled that the serving 
of personal notice under sub-section (3) of 
section 9 should conform to the directions 
contained in sub-section (2) regarding the 
interval to be given between the date of notice 
and the date of hearing. [Para. 9. ] 


The application of the interdict contained in 
sub-section (2) of section 25 depended upon 
the valid service of notice under section 9 
(3) read with section 9 (2) of the Act. As 
in the case of public notice under section 9 
(2), in the case of private notice under sec- 
tion 9 (3) as well, there must be an interval 
of at least 15 days before the date of service 
of notice and the date of the enquiry. TË 
that requirement was not complied with, then 
the failure, of the complainant to the claim 
statement regarding the valuation within the 
time given in the notice or even before the 
passing of the award, would not disentitle him 
to claim higher compensation, [ Para. 10.] 


The notice would not amount to a valid notice 
under section 9 (3), because the enquiry has 
been fixed within a period of 15 days. Tf in 
response to such an invalid notice, the temple 
had not filed a claim statement before the 
passing of the award, the State could not 
legitimately contend that the temple had deli- 
berately failed to file the claim statement 
within the time given fo it. [ Para. 10.] 


Cases referred to:— 


Secretary of State v. Sohan Lal, (1918) 44 
T.C. 883; Venkatarama Ayyar v. Collector of 
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Tanjore, (1930) I.L.R. 53 Mad. 921: 32 
L. W. 363: A.1.R. 1930 Mad. 836; Lal 
Saheb v, State, A.1.R. 1975 Orissa 126; The 
Revenue Divisional Officer v. Al. R. Damoda- 
ran, (1978) 1 M.L.J.-(N.R.C.) 1: 91 L. 
W. 352; Special Land Acquisition Officer v. 
SP. Patil, A.T.R. 1974 Karn. 74; S. S. M. 
Vidwa Poshaka Sangham v. Special Tahsil- 
dar, 1975 A.L.J. 207. 


Appeal against the decree of the District 
Court, Pudukottai, dated 16th February, 1978, 
and passed in L.A.O.P. No. 47 of 1974, 


The Government Pleader, for Appellant. 
B. Kumar, for Respondents, 


The Court made the following 


Orprer.—The State has preferred this appeal 
against the order of the District Judge of 
Pudukottat in L.A.O.P. No. 47 of 1974 
on the file of his Court. The said petition 
related to a reference made under sections 30 
and 31 of the Land Acquisition Act, by the 
Land Acquisition Officer (Special Deputy 
Collector—Rural Housing) Pattukottai. The 
facts in brief are as follows: An extent of 
1.22 acres of wet land in Survey No. 252]5 
in No. 157, Avudayarkoil, Aranthangt Taluk, 
belonging to the Deity Sri Athmanathaswamy 
was acquired by the Government for a public 
purpose to wit ‘providing house sites to land- 
Jess rural workers. The land acquisition pro- 
ceedings were initiated by means of a notifica- 
tion under section 4 (1) of the Land Acquisi- 
tion Act in 1973. An enquiry under section 
9 of the Act was held on 7th January, 1974. 
at the Special Deputy Collectors office at 


Pattukottat. On that day the agent of the 
Adheenakarthar oof the Thiruvaduthurat 
Adheenam (hereinafter ‘referred to as the 


Adheenam) who is the hereditary trustee of 
Sri Athmanathasamy Devasthanam of Avu- 
dayarkoil appeared before the Land Acquisi- 
tion Officer and filed an objection statement 
Exhibit R-1 given by the Adheenam and also 
gave a formal statement Exhibit R-2 regard- 
ing the filing of Exhibit R-1. The Land 
Acquisition Officer passed an award on 9th 
January, 1974, fixing the compensation of 
Rs. 34.40 per cent. and granted total com- 
pensation of Rs. 4,837.55. On 10th Janu- 
a petition, 
Exhibit R-3 to the Tand Acquisition Officer 
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Stating that the price of the wet land in the 
area of acquisition was Rs. 150 per cent. and 
as such the Officer should award compensa- 
tion at that rate for the land sought to be 
acquired. In support of such a statement 
the Adheenam sent enero. copies of two 
sale deeds, Ixhibits P-1 and P-2. The Land 
Acquisition Officer refused to consider the re- 
quest for. higher compensation on the ground 
that he had- already pronounced the award 
on 9th January, 1974.. 


2:: As the acquired land belonged to. the 
Deity and as the: Adheenam was only a 
hereditary trustee and had no alienable right 
‘over the properties,: the Land. Acquisition 
' Officer: made a reference ‘ under sections 30 
and: 31 of the Act and deposited the compen- 
sation’ amount in Court and left it to. the 
Court to: deal with the -disbursement of the 
‘amount, ' 


t 


3. -The Adheenam filed a counter statement 
before the Court and stated that the Land 
Acquisition Officer should have awarded com- 
pensation at the rate of Rs. 150 per cent, and 
-he having not done so, the Court may enhance 
the compensation amount to that rate. 


4.: The State . opposed the claim of the 
Adheenam for payment of higher compensa+ 
tion and contended that since the- Adheenam 
had failed to make a claim for higher com- 
pensation before the award wás passed, it 
was not entitled to ask for higher compensa- 
tion and in any event the rate claimed was 
excessive, The learned District Judge fram- 
ed the following question : 


“Whether the claimant is entitled to get 
enhanced compensation, and if so, to what 
amount?” 


5. Before the learned District Judge P.W. 1, 
an Inspector in the Avudayar Devasthanam 
was examined on the claimdnt’s side and 
Exhibits P-1 and P-2, sale deeds were marked 
in evidence. For the State, the Village Kar- 
nam was examined-as P.W. 1 and Exhi- 
„bits R-1 to R-5 were - filed.. ‘The District 
" Judge held that in spite of the Adheenam 
having sent ‘the petition, Exhibit 3, claiming 
higher compensation only a day after the 


award was passed the Adheenam was not 
estopped from claiming higher compensation 
and the Adhcenam cannot be deemed to have 
given up its right to ask for higher compen- 
sation. Proceeding then to determine the 
value of the land the District Judge placed 
reliance on Exhibit P-2 and fixed the com- 
pensation amount to Rs. 100 per cent. and 
passed orders agcordingly. It is the correct- 


‘ness of that otder, which is challenged by the 
Government! in this appeal. 


6. The principal contention of the learned 


_Additional Government Pleader was that the 


District . Judge had failed to notice the inter- 
dict contained in’ sub-section (2) of sec- 
tion 25 of the Act ard consequently, his ac- 
tion in granting enhanced compensation to the 
Adheenam , is against law. Elaborating his 
contention, the Additional Government Plea- 
der stated that Exhibit R-3 petition had been 
sent only on 10th January, 1974, and had been 
received by the Land Acquisition Officer only 
on. 16th January, 1974, whereas the award had 
been. passed on, 9th January, 1974, itself and 
consequently, it was a case where the Adhee- 
nam had omitted to make a claim for higher 
compensation within the prescribed time. It 
was further submitted that the Adheenam had 
also failed to adduce sufficient cause for the 
non-filing of the claim statement within time 
and hence the civil Court had no power to 
condone the omission and examine the Adhee- 
nam’s claim for payment of higher compensa- 
tion. The second argument related to the 
fixation of the compensation amount at 
Rs. 100 per cent. 


7. In support of the first argument the Addi- 
tional Government Pleader cited the decision 
in Secretary of State v. Sohan Lal. In that 
case, the facts were as follows:—In a land 
acquisition matter, the Collector caused notice 
to be served on the owner of one of the items 
of the acquired lands by name, Sohan Lal 
for an award enquiry proposed to be held on 
20th July, 1912. Sohan Lal failed to make 
a claim for payment of higher com- 
pensation before the Collector before the said 
date. However, the award enquiry was not 
held on 20th July, 1912, but was adjourned 





1, (1918) 44 I.C. 883, 
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to a later date, because no notices could 
be served on some of the owners of the other 
items of lands, which were also acquired. In 
the meanwhile Sohan Lal appeared before the 
Collector on 21st August, 1912, and gave a 
petition for payment of compensation at a 
higher rate. The Collector passed an award 
thereafter and since Sohan [al was not satis- 
fied with the award, he asked for a reference 
to the civil Court under section 18 of the 
Land Acquisition Act, and a reference was 
accordingly made. It was contended on be- 
half of the Government that since Sohan Lal 
had failed to make his claim statement on or 
before 20th July, 1912, he was not entitled 
to ask for a higher compensation than what 
had ‘been awarded by the Collector. A Divi- 
sion Bench of the Punjab Chief Court, over- 
ruled the objection and held that since Sohan 
Lal had filed his statement for higher com- 
pensation before the award was passed, he 
was not barred in Jaw from disputing the cor- 
rectness of the compensation amount fixed by 
the Collector. A converse inference is there- 
fore, sought to be raised to contend that since 
the claim statement! had not been filed by the 
Adheenam on or before 9th January, 1974, 
the Adheenam was not entitled to dispute the 
correctness of the award passed by the Land 
Acquisition Officer. The contention of the 
learned ‘Additional Government -Pleader can- 
not be accepted for more: than one. reason. 


8. For determining the scope of section 25 
(2) of the Act, reference must be made to the 
several sub-sections of section’ 25 as well as 
section 9 of the Act. Section 25 reads as 
follows :-— 


“25, Rules as to amount of compensation.— 
1. When the applicant has made a claim 
to compensation purusant to any notice 
‘given under section 9, the amount awarded 
to him by the Court shall not exceed the 
amount so claimed or be less than the 
amount awarded by the Collector under 
section 11. 


- 2. When the applicant has refused to 
make such claim or has omitted without. 
sufficient reason (to be allowed by the 
Judge) to make such claim, the amount 
awarded by the Court shall in no case 
exceed the amount awarded by the Collec- 
for. = ae 4 
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3. When the applicant has omitted for a 
sufficient reason (to be allowed by the 
judge) to make such claim, the amount 
awarded to him by the Court shall not be 
less than and may exceed the amount 
awarded hy the Collector, 


From the terms of the section it may be seen 
that the three sub-sections contemplate three 
different situations. | Sub-section (1) deals 
with the cases. where a claimant pursuant to 
a notice given under section 9 has made a 
claim for higher compénsation within the time 
given to him. In such a case, the Court can 
award higher compensation to him in a refe- 
rence made under section 18 of the Act, but 
the powers of the Court are circumscribed 
within the limits of the compensation amount 
awarded by the Collector or Land Acquisi- 
tion Officer on the one hand, and the amount 
claimed by the claimant in his claim petition 
on the other. Jn other words, the Court can- 
not award compensation amount less than 
what has been awarded by the Collector him- 
self nor can it award a compensation -higher 
than what has been claimed by the claimant 
himself. Sub-section (2) deals with those 
cases where the claimant has refused to make 
a claim statement for higher compensation or 
has failed without sufficient reason to make a 
claim statement. In such cases, the Court 
has no powers to disturb the compensation 
awarded by the Collector. To put it diffe- 
rently the Court cannot concede the request 
of the claimant for a higher compensation 
irrespective of the merits of his contentions. 
Sub-section (3) deals with those cases where 
a claimant has omitted for a sufficient reason 
to make claim statement within the time given 
to him by the Collector. The reason for his 
failure to make the statement must be found 
to be sufficient by the civil Court. If the 
Court finds that the failure to make the state- 
ment was on account of a sufficient or justi- 
fiable reason, the Court has the power to 
overlook the non-filing of the claim statement 
within time and award a higher rate of com- 
pensation to the claimant. It is apposite to 
mention here that sub-section (3) deals with 
those cases alone, where the claimant has 
omitted for sufficient reason to make a claim 
statement within the time given to him by 
the Collector and not to those cases where the 
claimant has deliberately refused to make a 
claim ‘statement, 
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9. Coming now to section 9, it reads as 
follows :—. 


“9, Notice to persons interested. — 
1. The Collector shall then cause public 
notice to be given at a convenient place on 
or near the land to be taken, stating that 
the Government intends to take possession 
of the land, and that claims to compensa- 
tion for all interests in such land, may be 
mada to him. 


2. Such notice shall state the particulars 
of the land so needed and shall require 
all persons interested in the land to appear 
personally or by agent before the Collector 
at a time and place therein mentioned 
(such time not being earlier than fifteen 
days after the date of publication of the 
notice) and to state the nature of their 
respective interests in the land and the 
amount and particulars of their claims to 
compensation for such interests, and their 
objections (if any) to the measurements 
made under section 8. The Collector may 
in any case require such statement to be 
made in writing and signed by the party or 
his agent. 


3. The Collector shall also serve notice to 
the same effect on the occupier (if any) 
of such Jand and on all such persons known 
or believed to be interested therein or 
entitled to act for persons so interested as 
reside or have agents authorised to receive 
Service on their behalf within the revenue 
district in which the land is situate. 


4. In case any person so interested resides 
elsewhere and has no such agent the notice 
shall be sent to him by post in letter 
addressed to him at his last known resi- 
dence address or place of business and 
registered under Part [II of the Indian Post 
Office Act, 1866”. 


From the section it may be seen that sub- 
section (1) deals with the causing of a public 
notice. Sub-section (2) besides stating what 
the contents of the notice should be imposes 
an obligation on the Collector to fix the date 
of hearing at least 15 days after the date of 
publication of the notice. Sub-section (3) 
deals with service of personal notice on the 
occupier, if any, of the land and on all such 
persons known or believed to be interested 
therein, etc. Sub-section (4) deals with. the 
the service of notice on persons residing else- 
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where and who have no agent at the place 
where the land is situate. 


9. It is by now well-settled that the serving 
of personal notice under sub-section (3) of 
section 9 must also conform to the directions 
contained in sub-section (2) regarding the 
interval to be given between the date of notice 
and the date of hearing. I may refer to some 
decisions on this aspect of the matter. In 
Venkatarama Ayyar v. Collector of Tanjore’, 
it has been held by this Court that in respect 
of notices under section 9 (3) of the Act also, 
there must be an interval of at least 15 days 
between the date of service of such notice and 
the date when the claimants are required to 
State their objections and claims. The same 
ratio has been laid down in Lal Saheb v. State? 
and in The Revenue Divisional Officer, 
Chidambaram v. A. R. Damadara Mudaliar, 
Managing Trustee of Patalewarar Devastha- 
nam, Tiruppapultyur®, 


10. The further thing to be noticed is that 
the application of the interdict contained in 
Sub-section (2) of section 25 depends upon 
the valid service of notice under section 9 (3) 
read with section 9 (2) of the Act. We 
have already seen, as is the of public notice 
under section 9 (2), in the case of private 
notice under section 9 (3) as well, there must 
bə an interval of at least 15 days before the 
date of service of notice and the date of the 
enquiry. If that requirement is not com- 
plied with, then the failure of the complai- 
nant to file claim statement regarding the 
valuation within the time given in the notice 
or even before the passing of the award, will 
not disentitle him to claim higher compensa- 
tion. This view has been uniformly taken by 
several Courts over a long number of years, 
and it has become a settled proposition by 
now. The reported cases on this matter are 
as given under: Venkatarama Ayyar v. 
Collector of Tanjore’, Special Land Acquisi- 
tion Officer v. S. P. Patil; Lal Saheb v. 
State; S. S. M. Vidwa Poshaka Sangham 
v. Special Tahsildar and The Revenue Divi- 
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t. (1930) I.L.R. 53 Mad. 921: 32 L. 
W. 363: A.I.R. 1930 Mad. 836. 
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3. (1978) 1 M.L.J. (N.R.C.) 1: 91 
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sional Officer, Chidamabaram v. A. R; Damo- 
dara Mudaliar, Managing Trustee of Patale- 
swarar Devasthanam, Tiruppapuliyurt, 
Hence if thé contention of the State is to 
be accepted, the State must prove that valid 
notice under section 9 (3) giving clear inter- 
val of 15 days between the data of service 
‘of notice and the date of enquiry had been 
given effect to on the Adheenam. It is from 
this perspective, the contention of the State 
has to be examined. Admittedly, the 
notice issued by the Land Acquisition Officer 
under section 9 (3) of the Act was on 27th 
December, 1973. The date of enquiry has 
been fixed as 7th January, 1974, i.e., within a 
period of 15 days from the date of notice. 
Even assuming that the notice was served on 
the date of its issue itself, for which inference 
there is no material in this case, it still follows 
that the notice will not amount to a valid 
under section 9 (3), because the enquiry 
has been fixed within a period of 15 days. 
If in response to such an invalid notice, the 
Adheenam had not. filed a claim statement 
before the passing of the award, the State 
cannot legitimately contend that the Adheenam 
had deliberately failed to file the claim state- 
ment within the time given to it and such 
Japse must be construed as an inexcusable one. 
Consequently, it follows that the contention 
put forward by the Additional Government 
Pleader, cannot be sustained. in the instant 
case, there is additional material to discoun- 
tenance the objection raised by the State. In 
response to the notice, dated 27th Decem- 
ber, 1973, the Adheenam had sent a petition, 
Exhibit R-1 raising objections therein to the 
very acquisition of the land. The objection 
raised by the Adheenam was that the land 
sought to be acquired was a valuable piece 
of wet land and the Deity was already deplet- 
ed of its holdings by reason of the Land 
Ceiling Act, etc., and as such the acquisition 
proposal should be dropped. This objection 
has been overruled by the Land Acquisition 
Officer by means of a letter, dated 7th Janu- 
ary, 1974, the copy of which is strangely not 
to be found in the file produced by the Addi- 
tional Government Pleader. Even so, the 
subsequent objection, Exhibit R-3, dated 10th 
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L.W. 352. 


THE MADRAS LAW JOURNAL REPORTS 


[1982 


January, 1974, sent by the Adheenam makes 
reference to the communication sent -on 27th 
January, 1974 by the Land Acquisition Officer. 
Significance must be attached to the ketter, 
dated 7th January, 1974, by the Land Acquisi- 
tion Officer, because the Adheenam would have 
thought that it was only thereafter it should 
have filed a statement regarding the compen- 
sation amount for the land. From this point 
of view also, the State’s contention is un- 
tenable. a 


11. Mr. B. Kumar, learned counsel for the 
Adheenam advanced an argument stating that 
in as much as the Jand belongs to the Deity, 
the sending of a notice to the Adheenam under 
section 9 (3) cannot be considered to'be a 
valid notice, and on that ground too the 
reliance of the Additional Government Plea- 
der on the notice, dated 27th December, 1973, 
is misconcelyed. I do not think there is 
merit in this argument, because the Adheenam 
is the hereditary trustee of the deity and is 
therefore competent to receive notice on be- 
half of the deity. It is further seen that the 
Land Acquisition Officer had originally sent a 
notice to the Iixecutive Officer of the Devas- 
thanam and since he declined to receive the 
notice, the Land Acquisition Officer had to 
issue the notice to the Adheenam. 


12. Once the legal objection raised to the 
grant of enhanced compensation is overruled, 
the only other question remaining for consi- 
deration is about the correctness of the quan- 
tum of compensation fixed by the District 
Judge. 


13. On this aspect of the matter the Adhee- 
nam has filed two sale deeds, Exhibits P-1 
and P-2, Under the former sale deed, the 
rate works out fo Rs. 150 per cent. and under 
the latter sale deed the rate works out to 
Rs. 97 per cent. Though Exhibit P-2 is 
later in point of time, it is somewhat odd 
that the sale of Jand is for.a lower rate than 
what is contained in Exhibit P-1. Be that 
as it may it is in evidence that lands sold 
under Exhibits P-1 and P-2 are also situate 
in the same ayacut in which the acquired land 
is situate and all of them are of the same 
tharam and hear the same amount of kist. 
Tt has been stated by R.W. 1 in evidence 
that the lands sold under Exhibits P-1 and 
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' P-Ż adjoin an important road, vie., Mimisal- 
Arantangi Road, while the acquired land 


adjoins only a Panchayat Union Road, viz., 
Pattukottai road. The difference in the rès- 


pective locations of the lands, cannot loom 
large or have. any impact, because admittedly 
the acquired land also has good road fron- 
tage. . As all ‘the lands are situate in the 
same ayacut the distance between the lands 
sold under Exhibits P-1 and P-2 on the one 
hand, and the acquired Jand, on the other can- 
not be much. Moreover, it is seen that even 
in the year 1972, the price of the land was 
Rs, : 150 per- cent. 
Adheenam claimed the: compensation. ‘ In 
such citcumstances the fixation of the compen- 


sation amount at’ Rs. 100 per cent. by the: 


District Judge cannot be said to be excessive. 
Therefore, the second ‘contention of the Gov- 
ernment should also fail. 

14.: The resultant position is that the appeal 
preferred by the State has to fail. Accord- 
ingly, it will stand dismissed with costs. 
Counsel’s fee is fixed at Rs. 250. 


S.J.. 





— Appeal dismissed ; 
IN THE HIGH. COURT OF 
TURE AT MADRAS. 

i PRESENT =V. Balasubrahmanyan, J. 
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v. ; 
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Ramachandra Padayachi and others 
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Limitation: Act (XXXVI of 1963), Arti- 
cles 134, 136; Civil: Procedure Code (V of 
1908), section 47—Decree-holder auction-pur- 
chaser applying to Executing Court for deli- 
very of property—A pplication filed within one 
‘year from the date when the sale was made 
‘absolute—Deélivery could ‘not ‘be taken.due to 
door being ‘locked in ‘one case ` and-due to 
obstruction in another case—Applications dis- 
missed—Fresh applications for delivery made 
“beyond one year period from the date of con- 
firmation of sale, if maintainable—Article 136 








. *C.R.P) Nos..347 of 1977 and 709 of 
1980. a 
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It was at that rate the . 
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of the Limitation Act (1963), held to apply 
— Applications maintainable. 


Two decree-holder-auction-purchasers applied 
to the Executing Court for delivery of the 
respective properties within one year from 
the date when the sale was made absolute. 
The executing Court ordered delivery. But 
delivery could not be taken due to the door 
being locked in one. case, and due to obstruc- 
tion in the other case. Ultimately the Execu- 
tion applications were dismissed. Meanwhile, 
more than a year had passed from the date 
of confirmation of sale. The purchasers 
filed fresh applications for delivery. The 
judgment-debtor thereupon raised the plea 
that the present application for delivery was 
beyond one year and therefore barred by 
time. The judgment-debtor relied on Arti- 
cle 134 of the Limitation Act. The plea was 
upheld by the Court below in one case and 
in the other, the plea was rejected. Rewi- 
sion petitions to the High Court were filed by 
the purchaser in one case and the judgment- 
debtor in the other case, 


Held, what the decree-holder-purchaser in 
each of these cases asked for was not an 
order for delivery, which ex hypothesi, he had 
already obtained in the earlier application. 
He had approached the Court with the pre- 
sent application for executing the earlier order 
for delivery passed by that very executing 
Court. In this sense, therefore Article 134 
of the Limitation Act, could not‘have any 
application, for that Article only applied to 
an application for delivery. It did not apply 
when that application had already been order- 
ed and something had to be done with -that 
order and pursuant to that order. In this 
view, Article 136 was the proper provisions 
fo be applied, because that Article applied 
not only to a decree, but also to an order of 
a Court, which was executable as an order. 
[Para. 6.] 


An order for delivery passed by an executing 
Court in favour of a Court-auction-purchaser 


£ 
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is executable as an order within the time 
prescribed by Article 136, Limitation Act. 


[Para. 11.] 


It has been held time and again that a decree- 
holder-purchaser was no better than a third 
party auction-purchaser. In Explanation 2 
(s) to section 47, Civil Procedure Code, as 
amended by Amendment Act CIV of 1976, 
all questions relating to delivery of posses- 
sion of such property to a purchaser at a sale 


in execution of a decree should be deemed to ` 


be questions relating to the execution, dis- 
charge or satisfaction of a decree within the 
meaning of section 47 (1) (Civil Procedure 
Code). Section 47 (1) enacted that all 
questions arising between the parties to the 
suit relating to the execution, discharge or 
satisfaction of the decree should be determined 
by the Court executing the’ decree, and not 
by a separate suit. These provisions showed 
that an auction-purchaser, whether he was a 
decree-holder or not, was inextricably forced 
to agitate his rights and pursue his remedies 
only.in execution proceedings. [Para. 13.] 


With the complete abandonment of section 48, 
Civil Procedure Code, and Article 182 of the 
Limitation Act of 1908, Courts are now reliev- 
ed from finding out whether any given appli- 
cation was a step-in-aid of execution or was 
a continuation or revivor of an earlier execu- 
tion application. [Para. 5.] 


Cases referred to:— 


Sree Rajah Vadrevu Viswasundara Rao 
Bahadur v. Vannan Paidigadu, (1926) 50 
M.L.J. 72: 23 L.W. 472: A. I. R. 1926 
Mad. 385; Ramakrishnayya v. Venkata 
Subba Rao, (1954) 2 M.L.J. 89: A.I.R. 


1954 Mad. 831; Nalluru Kottaya v. Narayana, 


(1943) 2 M.L.J. 450: A.I.R. 1944 Mad. 
60; Nandan Subbaya v. Raja Venkata- 
ramayya Appa Rao, (1918) 7 L.W. 16. 


Petition under section 115 of Act V of 1908 
to revise the orders of (1) District Munsif of 
Cuddalore, dated 9th July, 1976, in E.A. No. 
175 of 1976 in O.S. No. 1478 of 1970 (C. 
R.P. No. 347 of 1977); (2) Sub-Court, 
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Thanjavur, dated 25th January,. 1980 in E. 
A. No. 390 of 1979 in O.S. No. 22 of 1970. 


G. Subramaniam and D. Mukundan, for Peti- 
tioners. | 


The Advocate-General R. Krishnamoorthy; 
R. Muthukumarasaamyand §. Sethuraman, for 
Respondents. 


The Court delivered the following 


JupoMENT.—These two civil revision petis 
tions although heard at an interval] of a 
week or two in between are disposed of by 
this common judgment, considering that 
both of them raise an identical point of 
limitation. Each isa case where the holder 
of a money decree purchases a judgment- 
debtor’s property in execution sale. After 
confirmation of the sale in his favour, the 
decree «holder = purchaser applies to the 
executing Court for delivery. The applica 
tion is filed within a period of one year 
fromthe date when the sale is madeabsolute. 
This is the prescribed period for an applica = 
tion of this kind under Article 134 of the 
Schedule to the Limitation Act, 1963. On this 
application by the decree-holder-purchaser, 
the Court orders delivery. But, for some 
reason or other, the purchaser does not suc= 
ceed in obtaining actual delivery. The deli- 
very warrant is returned unexecuted. In the 
one case, the judgment-debtor makes himself 
scarce, and the property is found under lock 
and key, and the purchaser does not move 
the Court for an order for breaking open the 
lock for gaining entry. In the other case, an 
obstructor stands in the way of the delivery 
warrant being executed. Whichever be the 
cause, the application of the decree-holder- 
purchaser gets ultimately dismissed by the 
executing Court. Subsequently, the purchaser 
moves the Court once again for delivery. 
This time the way is clear for obtaining deli- 
very. In the one case, the property is a ppa = 
rently no longer under lock and key. In the 
other case, the obstructor’s obstruction is by 
then removed out of the way. Meanwhile, 
however, More than a year has passed since 
the confirmation of the sale. It is this time- 
lag which has been taken advanta ge of by the 
judgments«debtor in ea ch case. His contention 
is that the present application for delivery 
filed by the decreesholder-purchaser is barred 
by limitation. He relies on Article 134 of the 
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Schedule to the Limitation Act, 1963. This 
plea in bar has been upkeld by the Court 
below in the first of the cases now before me. 
The Court which dealt with the other case, 
however, tooka different view, holding that 
the subsequent application by the decree- 
holder-=purchaser is not barred by limitation 
although it was filed after the expiry of one 
year from the date when the sale in his favour 
became absolute. The question for my cor~ 
sideration in these two revisions is which is 
the correct view a bout limitation? 


2. The learned Advocate.General put the 
case for the purchaser very simply. Much the 
same argument was addressed by Mr.RS. 
Venkatachari for the purchaser in the other 
case. The argument was based on what was 
common ground between the parties. In each 
case an application for delivery was admit 
tedlyfiled in time by the decreesholder-«pur- 
chaser ,thatistosay, within one year from the 
date when thesale becameabsoute. Admitted- 
ly, again, on thatapplication the executing 
Court passed an order for delivery. Subse- 
quently, no doubt, that application was 
dismissed, but the dismissal of that applica = 
tion did not alter the fact that the 
Court had in fact ordered delivery 
at an earlier stage. It follows that 
having obtained an order for delivery, the 
subsequent a pplication filed by tre purchaser 
cannot be regarded as an application for an 
identical relief, namely,for an order for deli- 
very, for the simple reason that the Court had 
already passed an order for delivery. In these 
events, the application of Article 134 is out 
of the question. That Article only prescribes 
the time-limit for an application for delivery 
by a purchaser of an immovable property 
atan execution sale. It does not deal with 
jan application filed by the purchaser to 
effectuate an order of delivery passed by 
the executing Court. In other words, the 
purchaser’s application, which is now in 
question, is not an application for delivery 
butan application for executing the order of 
delivery already passed by the executing 
Court. In this view, Article 134 is not the 
governing Article. The pertinent provision 
is to be found in Article 136. That Article 
prescribes the period of limitation for an 
application to execute either a decree or an 
order passed bya civil Court. An order for 
delivery passed by an executing Court is 
itself an executa ble order in the same way as 
a decree for possession passed by a Court in 
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a suit for possession iS an executable decree. 
If Article 136 is the appropriate ‘Article, 
admittedly the present application is withir 
time. -Article 136 provides that an applica- 
tion for executinga decree of an order of a 
civil Court must be filed within 12 years 
from the date when the decree or order 
beca me executable. In this case,admittedly, 
the application now in question z.s been 
filed by the decree-holder.purckascr well 
within this period of 12 years. There is 
therefore, no question of bar of limitation. 
This is the line of argument pursued by 
the learned . Advocate-General. 


3. Mr. Vanchinathan, leaired | counsel 
appearing for the judgment-deptor in C.R.P. 
No.347 of 1977and Mr.Subtamania ma ppear - 
ing for the other judgment-debtor in C.R.P. 
No.709 of 1980, Submitted that the conten- 
tions put forward on behalf of the deciee- 
holder=purchaser are novel and opposed to 
the traditional marner in which tkis ques- 
tion has been dealt with and disposed of by 
our Courts in the past. They cited, as 
illustrative cases, two Division Bench rulings 
of this Court in Sree Rajah Vadreou Viswasun= 
dara Rao Bahadur v. Vannan Paidigadul and 
Ramtkrishnayy2 v. Venkatasubba Rao? and 
also a decision of a Single Judge in Nalluru 
Kottaya v. Narayana3. These cases, it may 
be observed, dealt with a typical problem of 
a decree-holder-auction=purckaser obtain- 
ing an order for delivery on an application 
filed by him within time, on the basis of 
which, however, he was unable to obtain 
actyal physical possession of the property for 
somerea;on or Other with tkeresult that he 
is found approaching the Court once again 
for that purpose. How the Courts have 
approached the problem in all the a bove 
decisions is to draw a distinction between 
two kinds of cases. In one kind of case, 
the decree-holder-purchaser is thwarted in 
his attempt to obtain ectual physical] deli-« 
very, Owing to reasons beyond his control, 
or by obstruction caused eitker by the judg- 
ment debtor or by @ third party. In the 
other kind of case, the Court having once 
passed an order for delivery in favorur of the 
purchaser, nevertheless ultimately dismisses 
his application because of laches on the part 


1, (1926) 59 M,L.J. 72: 23 L.W. 472: ALR. 
1526 Mad. 385. 

2.. (1954) 2°M.L.J. 89: A.I R. 1954 Mad. 831. 
[ 3, (1943)2 M.LJ. 450: ALR. 1944 Mad, 60, 
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of the auction-purchaser. ‘The Courts have 
held that in the former case a subsequent 
application for delivery although,as a matter 
of computation it is beyond the time pres-= 
cribed for an application for delivery, must 
yet be regarded as a revivor or a continua = 
tion of the earlier application for delivery, 
which ex hypothesi, is filed within time. In the 
other kind of case, the Courts ha ve expressed 
the view that the subsequent application 
must be dismissed since the purchaser is 
entirely to be blamed for not pursuing the 
order for delivery in his earlier application. 


4. The question of limitation has been diss 
cussed in‘all the earlier casesin the books in 
the context of the relevant provisions of the 
Indian Limitation Act, 1908. Article 182 of 
the first Schedule to that Act -corresponds to 
Article 134 of the schedule to the present 
Limitation Act, 1963, excepting for the diffe- 
rence thatinstead of one year which is now 
the governing period oflimitation,the LegiS= 
lature ha d prescribed three years under the 
earlier statute. There is another and more 
fundamental change in the two Acts as res» 
pects the period of limitation prescribed for 
executinga decrée or order ofa civil Court. 
In theearlier Limitation Act,1908,a distinc 
tion was drawn between decrees and orders 
of a Chartered High Court, on the one hand, 
and decrees and orders of other civil Courts 
on the other. Article 194 ofthe Indian Limi= 
tation Act, 1978 which prescribed the period 
of limitation for executing decrees and 
orders of civil Courts other than Chartered 
High Courts provided for a period of three 
years asa period of limitation for execution 
applications. But, the starting point of 
limitation under that Article was Subject to 
a complicated set of rules, laid dc wn in the 
third column of the Schedule. The Article 
was also subject to the provisions Of section 
48, Civil Procedure Code—which, briefly 
stated, provided an over-all time-limit upto 
12 years for any application in execution. 
The Limitation Act of 1963 had done away 
with the diStinction between a decree or 
order of the Chartered High Court anda 
decree or order of other Courts in the matter 
of execution. It had also‘repealed section 
48 of the Code, prescribing a uniform period 
of 12 yearsas the period of limitation for all 
execution petitions, Notwithstanding these 
importantchangesin the sta tute-la w,learned 
counsel appearing for the judgment«deb- 
tors in these cases urged that the authori» 
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tative decisions rendered by this Court under 
the Indian Limitation Act, 1908, would 
still hold good, even under the present dis- 
pensation. 


5. I cannot accept the view that the subs« 
tantial changes made in the law of limita 
tion by thé repealing and re-enacting legis« 
lation of 1963, must be ignored and the Court 
must proceed to apply the decisions rendered `’ 
under the repealed enactment without ques- 
tion even in situaticns arising under the law 
as it stands re-enacted. The Indian Limi- 
tation Act of 1908 was repealed and a new 
statute of limitation was broughtinti being 
on the basisof therecommen da tions contained 
in the third Report of the La w Commission. 
The Law Commission inter alia, expressed 
the viewthat Article 182 ofthe Indiar Limi. 
tation Act, 1908, wasa fruitful source of liti- 
gation. They recommended that it 
had better be given up. They also 
felt that there should bea single and simple 
period of limitation for execution of decrees 
and orders of all civil Courts without any 
distinction whatever between one kind of 
Court and another. At the same time, 
again on the basis of the recommenda tior.s 
of the Law Commissicn, tké period of three 
years prescribed under the Act of 1$08 for an 
application for delivery by a purchaser in 
an execution .«saJe was to be reduced to one 
year. One of the pre-occupations of Courts 
administering the earlier Jaw of limi- 
tation relating to execution was to fird out 
whether any given application in executior 
wasa step=in-aid of execution, or was a con» 
tinuation or was a revivor of an earlier exe- 
cution application. With’ the complete 
a bandon ment of both sectio; 48 of tke Civil 
Procedure Code and of the _ provisions 
containedin Article 182 of tre Act of 1908, 
the Courts of the present day, I believe, 
are relieved of these old-time obsessions. 
After the repeal and resenactment of 
the law of limitation under the Limi- 
tation Act of 1963, the taskof the Courts is 
to apply Article 136 to all applice- 
tions to execute a decree or order ofa civil 
Court, untrammelled by the previous case- 
law on the subject having a bearirg on the 
since repealed provisiors of tre Indian Limi- 
tation Act, 1908. I, therefore, accept the 
line of approach argued for by the learned 
Advocə te= General as the only proper way 
of applying the law of limitation to cases 
arising under the present Act. 


1] 


6. In both the cases under revision the 
central fact remains that the decree-holder- 
_auction -purchaser did file his application for 
delivery in due time withina period of one 
year from the date when the sale became abs 
Solute. Not only that, the Court on that ap- 
plication actually made an order for deli- 
very. The purpose of the application was, 
therefore, served with the passing of the 
order for delivery. What remained there- 
after was only the ministerial act of putting 
into effect the said order for delivery. A 
situation of this kind had its paralel in pro- 
ceedings in execution of a decree passedin a 
suit for possession. Where a decree for 
possession is passed, that decree is an exe- 
cutable decree. Likewise, an order for deli- 
very passed in favour ofan a uction «purchaser 
is an executable order. What the decree- 
holder -purchaser in each of these cases 
asks for is notan order for delivery, which 
ex hypothesi, he had already obtained in the 
earlier application. He has approached the 
Court with the present appie tion only 
for executing the earlier order for delivery 
passed by that very executing Court. In 
this sense, therefore, Article 134 cannot have 
any application. For, that Article only 
applies to an application for delivery. It 
does not apply when that application had 
already been ordered and something has to 
be done with that order and pursuant to that 
order. In this view, Article 136 is the 
proper provision to be applied, because 
that Article applies not only toa decree, 
but also to an order ofa Court, which 
is executable as an order. There can 
be no doubt that’ an order for 
delivery passed by an execution Court in 
favour of an auction-purchaser is executa ble 
in the same wayasa decree for possession is 
executable. It may be that in the very ap- 
plication filed by an auction~«purchaser for 
delivery, and as a follow-up proceeding, the 
warrant of delivery may be successfully exe- 
cuted. But, the law of limitation does not 
preventan independent and substantive ap- 
plication being filed to execute the order 
for delivery passed by an executing Court. 
There is’ nothing in Article 136 of the 
“Schedule to the Limitation Act, 1963, 
which excludes such executable orders from 
execution. 


7. Iamtherefore, of the view that in both 
these cases the subsequent a’pplicaticn was 
filed within time, since both of them were 
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filed within a period of 12 years from the 
respective dates when the order for delivery 
was made. Both the applications must be 
regardedas applications to execute the earlier 
order of delivery duly passed by the execut- 


ing Court on applications which were them- 


selves filed within the period limited by 
Article 132. 


8. In this view based on the construction 
and application ofthe clear wordsof Articles 
132and 134 of the Limitation Act, 1963, 


-it would be unrecessary to enter intoa further 


discussion to find out whether the ultimate 
dismissal of the earlier application for deli- 
very was owing to the default of the decree- 
holder-purchaser, or whether it was due to 
circumstances beyond his control. That 
kindof discussion would Fave beer 2pposite 
under the lawas it stood under the bygore 
limitation statute of 19v8. In view of the 
radical alteration in the law brought about 
bythe Limitation Act of 1963, under which 
alone the present case falls to be decided, 
I amsatisfied that it is unnecessary to enter 
into the kind of discussion which had taken 
up the time and te attention of Courts in 
the cases cited by learned counsel for the 
judgmentede ptors. 


9, Mr. Vanchinathan referred me to a 

decision in Nandur Subbayya v. Raja Venkata- 
ramayya Apppa Raol. He said that much the 

same argument as was addressed by the 
learned Advocate-General in this case was 
put forward in that case, -only to be turned 
down by Oldfield, J., who gave the leading 
judgment in that case. It is true that Old« 
field, J., rejected the idea that an order for 

delivery passed by an executing Court on the 
application of a purchaser in execution sale 
can itself be regarded asan executa ble order. 
But; a perusal of his judgment, especially 
the concluding paragraph therein, shows tkat 
the learned Judge had particularly addres~ 
sed his mind to the case ofa decree-holder- 
auction=purchaser, rather than that of a 
third party auction-purchaser. Cases have 
since held that the position of the two kinds 
of Court-auction=purchasers is the same in 
so far as the bar of limitation for an a pplica= 
tion for delivery is concerned. Oldfield, J., 
seems to have entertained tke idea that the 
three year period under Article 182 of the 
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old Limitation Act must be sufficient to 
enable any decree-holder =a uction -purchaser 
to apply for delivery and put into effect the 
order of delivery, whereas a Stranger to the 
decree or a third party auction=purchaser 
would be required to obtain delivery of 
possession within the larger period of 
12 years. The learned Judge also seems to 
have relied principally on the content 
of Order 21, rule 95, Civil Procedure 
Code, to hold thatan application for delivery 
being an application in execution cannot at 
the same time ask for execution of an order 
in execution. Apartfromthislast conundrum 
the entire discussion of the matter by tle 
learned Judge was coloured by the earlier 
decisions in the law reports, based on the 
degree of diligence exercised by the a uction = 
purchaser in Seeking to obtain delivery of 
possession of the property. The learred 
Judge expressed the view that if the dismissal 
of the earlier application was not due to 
his fault or to his own laches, then a subse- 
quent application by the auction-purchaser 
must be-regarded as being in continua- 
tion of, or as a revivor of, the earlier 
application. I have shown earlier how all 
these old-world ideas,which have their origin 
in the then existing provisions of Article 
182 of the Limitation Act, 19u8, particulary 
clause 5 in the third column of the first 
Schedule, are no longer appropriate under 
the present law. a 


16. I may observe also, in passing, that in 
Nandur Subbayya v. Raja Venkataramayya 
Appa Raol. Abdul Rahim, J., had expressed 
the view. that an order for delivery passed 
by an executing Court in favour of an auc- 
tion=purchaser marks the end of that appli- 
cation and what follows the order of deliver y 
is merely the ministerial act of putting that 
order into effect. The learned Judge would 
seem to have regardedan order for delivery 
as itself capable of execution as an executa - 
ble order. But, he didnot pursue this line of 
reasoning the whole hog, to its logical con «= 
clusion, but preferred to decide tle case on 
hand before him on the basis that the subse-~ 
quent application filed by the auction- 
purchaser in that case was but a continua - 
tion of the earlier application. 


41. It may be observed that a subsequent 
Division Bench of this Court in Sree Rajah 


i 
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THE MADRAS LAW JOURNAL REPORTS 


[1982 


Vadrevy Viswasundara Rao Bahadur v. Vannan 
Paidigadu!, preferred to follow the line of tle 
reasoning of Oldfield, J.,rather than that of, 
Abdu] Rahim, J. But, I think with respect 
that the line of reasoning adopted in 
that case is not appropriate to the entirely 
different statutory milieu brought about by 
Articles 134 and 136 of the present Limitation 
Act, 1963. I am Satisfied that on the plain 
reading and on the .clear juxtaposition of 
Articles 134 and 135 of the schedule to 
the present Limitation Act, an order 
for delivery passed by an executing 
Court in favour of a Court-auction- 
purchaser is executable as an order within 
the time prescribed by Article 136 of the 
schedule to the Act. In the two cases under 
revision, the decree-holder-purckaser, while 
filing his subsequent application hed asked 
for an order for delivery, but since the order 
for delivery had already been made, these 
applications must, in my view, be dealt 
with as applications for excutirg the order 
for delivery already passed in their favour.In 
this view, theapplications must be regarded 
asha ving been filed within time under Article 
136. I accordingly disagree with the view of 
the court belowin C.R.P. No.347 of 1977 that 
the presenta pplication was time-berred. For 
the same reason in C.R.P. No.709 of 1980. I 
uphold the decision of the Court below 
holding that the subsequent a pplication filed 
by the decree-holder-purchaser for delivery is 
not time-barred. l 


12, I əm glad to be able to arrive at the 
conclusion thatin both the cases the applica- 
tion for delivery must be held to have been 
filed within time. It would ha ve been mons- 
trous, if the law were understood to be diffe~ 
rent driving the auction-purckasers wit} out a 
remedy in the world for delivery of possession. 
[tis patent that if their applications were to 
be dismissed as time-barred they would have 
to resign themselves to a double jeopardy, 
while the judgment-debtor sits pretty on the 
property not any the worse either for the 
decree or for the execution against him. A 
Court of justice,if it can help it, must avoid a 
blatant result of this kind. As decreesholders 
who have obtained leave to bid and set-off 
and who have purchased the property:in Court- 
auction in execution of their decrees, the 
moment the sales were confirmed in their 





l1- (1926) 50 M.L.J. 72: 23 LW. 472; A,LR, 
1926 Mad, 385. 
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favour, by the same token their decrees also 
stood, and satisfaction would have been 
entered then and there. This recording of 
- satisfaction in each case would ha ve become 
final. If,in such a situation, their applica «= 
tions for delivery were regardedastimesbarred 
then they would not only lose theright to exes 
cute their decrees for the simple reason that 
they had already been satisfied, they would 
also be losing the right to recover possession of 
the property which they had purchased in 
execution of the very decrees and which had 
been recorded as fully satisfied by the very 
act of their putchase. 


13. Ithas been held time andagain thata 

decreexholder-purchaser is no better than a 
third party auction-purchaser. In Expla- 
nation 2 (b) to section 47, Civil Procedure 
Code,asamended by Amendment Act CIV 
of 1976, all questions relating to the 
delivery of possession of such property 
to a purchaser at a sale in execution ofa 

decree shall be deemed to be queStions 
célating to the execution discharge or 
satisfaction, of a decree within the meaning 
of section 47 (1). Section47 (1) enacts 
that all questions arising between the 
parties to the suit relating to the execution 
discharge or satisfaction of the decree 
shall be determined by the Court executing 
the decree, and not by a _ separatesuit. 
These provisions show that an auction-pur- 
chaser, whether he isa decree-holder or not, 
is inextrica bly forced to agitate his rightsand 
pursue hisremedies only in execution proce- 
edings. A Division Bench of this Court in an 
unreported decision in Muthiah Chettiar y. 
Krisknaswant Gounder and others,! while con» 
firming the decision of Mohan, J., had held 
that an auction«purchaser seeking to obtain 
delivery of possession of the property purcha- 
ed ov himin an execution sale must seek his 
remedy for delivery only before the executing 
Court which held the sale and not by way 
ofa separate suit for recovery of possession. 
This shows that if an a uction -purchaser loses 
bisremedy of delivery on a point of limitation 
he loses it irretrievably. And where the auc= 
tion =purchaser is the decreeholder himself,he 
Suffers a double lossasI ha veearlier observed. 
That the lawrelating to limitation as I have 
understood it on the basis of my construction 
of the present Limitation Act of 1963, does 
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not drive the auction-purchaser to this 
extremity of distinction is another ground 
which must be in favour of the view I 
have expressed. 


14. In the result, C.R.P. No.347 of 1977 is 
allowed. The order of Court belowin E.A. 
No. 175 of 1975 is set aside and the Court is 
directed to deal with the same on merits. 
C.R.P. No. 709 of 1980 is dismissedand the 
order passed by the Sub-Court, Thanjavur in 
E.A. No. 390 of 1979 is confirmed. Having 
regard to the peculiar circumstances of 
both these cases, there will be no order as 
to costs in either of them. 


S.J. G.R P. No. 347 of 1977 
allowed; C.R.P, No. 709 
of 1980 dismissed. 


e ee 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—V’. Balasubrahmanyan, J. 


Ganesan Petitioner* 
Y. 
Valambal Ammal Respondent.. 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960), section 10 (3) 
(a) (i) — Petition for eviction — Couple 
living with their children and grandchildren 
en husband’s house--Llouse belonging to wife 
let out—lWife’s petition for owners occupa- 
tion, whether hona fide—Eviction ordered by 
Appellate Authority and confirmed by High 
Court. 


Mr. T? and Mrs. ‘I? were an elderly couple 
living with their children and grandchildren 
in a house belonging to ‘I’. A few buildings 
away in the same street Mrs. ‘L’ had a house 
of her own. This house was in the occupa- 
tion of a tenant. Mrs. ‘I? filed an eviction 
petition against this tenant on the ground that 
she required the house for her own occupa- 


tion. The Rent Controller rejected this peti- 
tion holding that her requirement was not 
bona fide, 


On appeal by Mrs. 1. the Appellate Autho- 
rity tock a different view and held that her 
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requirement was bona fide. The tenant filed 
a revision to High Court, 


Held, there was nothing unnatural in a wife 
living in a separate house from the husband 
and’still making the marriage work. The 
law does not require that there should be some 
quarrel or misunderstanding of some kind in 
the family as a ground for personal occupa- 
tion of -one of the spouses away from the resi- 
dence of the other spouse. [Paras. 4 and 5.] 


Merely saying that the intention behind the 
the eviction petition is to oust the tenant, and 
therefore, the intention cannot be bona fide 
is not an argument that can be sensibly raised 
in proceédings under section 10 (3) (a) (i) 
of the Tamil Nadu Buildings (Lease and 
Rent Control) Act. What really has got to be 
enquired into is whether the Jandlord’s or 
Jandlady’s requirement is bona fide. In judg- 
ing the issue the fact that possession cannot 
be obtained without ejecting the tenant in the 
process can hardly have relevancy on the 
finding as to bona fides, [Para. 7.] 


Case referred to:— 


V. R. Jayaraman v. N. S. Ramalingam, 


(1973) T.L.N.J. 393. 


Petition under section 25 (1) and (2) of 
Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960) (as amended by 
Act XXIII of 1973), to revise the decree of 
the Appellate Authority Principal Sub-Judge, 
Tiruchirapalli, dated 23rd January, 1980, in 
C.M.A. No. 74 of 1977 — H.R.C.O.P. 
No, 405 of 1975, Rent Controller, Tiruchira- 
palli. 

Raj and Raj, for Petitioners. 

K. Raman and R., Sitaraman, for Respondent. 
The Court delivered the following 


JoupoMenr.— Laksh manan and his wife Va la m- 
bal Ammal are an elderly couple. Laksh- 
manan isaged about 7u years. Valambal 
Ammal has passed 69 years of age. Laksh« 
manan hasa house in Mariamman Koil 
‘Street, Bheema Nagar, Trichinopoly. In 
that house this old couple are residing 
fora long timenow.. Along with them dwell 
their children and grandchilren. Their 
first son had unfortunately died at an 
early age, leaving a widow. The widowed 
‘daughter-in-law isalso living with them. 
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A few buildings awayin thesame street 
Valambal Ammal has a house of her own. 
The house is in the occupation ofa tenant, 
by name, Ganesan. Vala mbal Ammal filed a 
petition before the Rent Controller for evic- 
ting this tenant from her house. The prin- 
cipal ground urged in the eviction petition 
was that she required that bouse pone fide 
for her own personal occupation asa residence 
Valambal Amma! had some other house in 
Trichinopoly town, but they were all occu- 
piedby tenants. She particularly wanted the 
house under the occupation of Ganesan for 
the purpose of her own residence presumably 
because it wasin the same street in which ske 
was at the time living with her husberd. | 


2. The Rent Controller rejected the plea 
of Valambal Ammal and held that her 
requirement wasnot bona fide. He said there 
was no evidence of misunderstanding between 
her and her husband or other family mem. 
bers. He further observed that he could not 
believe that she needed a separate residence 
for her own when she was actually living 
with ber husband in her husband’s house. 
On this basis, he refused to evict the tenant. 


3. On appeal, the Appellate Authority 
took a different view. The Appellate Autho- 
rity accepted the evidence of Valambal Am. 
mal to the effect that the accomodation for 
her and the members of her family in her 
husband’s house was insufficient. On this 
basis, the Appellate Authority held that her 
requirement was bona fide. An order of evic- 
tion accordingly followed. 


4. In this revision brought by the terant, 
his learned counsel submitted that the finding 
of the Appellate Authority on the question of 
bona fides is based on a misdirection. Learned 
counsel submitted that when a wife was 
living with her husband in her husband’s 
house, her application for her own residence 
ofa house belonging to her cannot be held to 
be bona fide unless the evidence shows that 
there was a misunderstanding between the 
spouses or there were other circumstances 
which had necessitated the wife’s living apart 
fromthe husband. earned counsel derived 
comfort, if not support, from an obser. 
vation of a Division Bench of this Court 
in a case briefly reported in J. R. Jayaraman 
v. N.S. Ramalingam.! The observation 


D 
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relied upon by the learned counsel had 
nothing whatever to do with the deci. 
sion- which the Bench had to render 
in that case. Nevertheless, even though the 
passage was quite obiter in this sense, learned 
counsel cited the passage as embodying some 
general principle for observance by Rent 
Conirol Authorities. The passage in question 
was in the following ter ms— 


....if it isa residential building, the 


landlord may not be ina position to 
get a favourable order under section 10 
(3) (a) (i) as accommodation for his 
wife, for, the wife would naturally be 
living with the husband and there may 
not bea case for separate a ccOmmodation 
for the wife.» 


{ should not be making the mistake of 
meeting the dictum in the above passage by 
drawing any distinction on facts between 
that case and the present case. That would 
be toaccept that dictum was valid. I do not 
accept its validityatall; I question its basic 
assumption. I cannot understand how 
there is anything in nature, or in the 
natural course of events, which compels a 
wife to be living with her husband for the 
purpose of leading a happy married life. In 
my view, the matrimonial state does not de- 
pend upon an ever present joint living of the 
spouses in an architecturally integrated struc- 
ture called a family house or home. Even in 
the most traditionally built structures, a 
house may be made up of several portions, 
Such as, the livingroom, the office roomand 
the drawing room on the one hand,and the 
kitchen, the puja room, the backyard and 
other rear portions, on the other. Each part 
has an individuality all its own. We can 
hardly visualisea married home in which the 
wife is living allthe time with the husband in 
the drawing room or the office room, any 
more than we can visualise the husband 
living with the wife all the time in the. 
kitchen or in the back courteyard. If the 
husban dand wife can spend the better part of 
their time in different portions of the same 
house and yet live together happily in the 
married state, I donot see how their married 
life can receive a set-back by the mere cir- 
cumstances that they begin to live in two 
Separate and different structures, each being 
an independent residential house, It may be 
that difficulties can be encountered and suff 
eredand met where quitea distance separates 
the two spouses and their dwellin gs. But,there 
is nothing unnatural in a wife living in a 
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separate house from the husband and still 

making the marriage work, even as there is 

nothing unnatural in their living under the 

sameroofand not beingable to pull together 

and make a success of their marriage. In 

modern times, the exigencies of economic life 
are Such that working womenand house wives 
too, may have to be living separate from their 

working husbandsandma yhaveto be fending 
for themselves in separate accommodations, 
sometimesin different cities even. The parti- 
cular ties of marriage which characterise and 
condition the proximity of the spouses in 

their younger days may not have the same 
adhesion as they both grow old, edging 
towards their silver or golden weddings. Old 
peoplein their roles as parents or grand- 
parents tend to develop emotional attach- 
ments which can be quite different from 
those which once upon a time tied 
them.romantically to the marria ge bed, 
They begin to develop affections for their 
grandchildren and greatsgrand children, if 
not for pet animals. This affiection might 
often exercisea greater pullthan any physica] 
need to spend the time with the other spouse. 
There might be a hundred and one reasons j 
all of them valid, as to whya husband or a 
wife might like to have a separate residence 
ofhis or her own, even though they have been 
living together happily in the same house for 
a long time. It is, therefore, not realistic to 
assume as a general observation, much less, 
asa rule of proba bility, that the husbandand 
the wife should ‘naturally’ be living in the 
same hcuse, and if the one or the other requi- 
res another building of his or her own for 
separate residence, that need sbould be 
rejectedas unnaturaland the urge itself must 
be dismissedasnot bona fide. So much for the 
dicta in V.R. Jayaraman v. N.S. Ramatlingam. 
To turn to the present case, there is no evi- 
dence whatever on record on the basis of 
which it could be said that WValambal 
Ammal]’s requirement of her house for her 
residence is not bono fide, merely for the 
reason that she was living with her husband 
in the hushand’s house. 


5. The approach of the Rent Controller, 
asI earlier mentioned, was that there must be 
some evidence ofa quarrel or misunderstand« 
ing in order to establish the landlady’s bona 
fides. In my view,thisis not a proper approach 
to the inquiry. If it were, then the courts will 
be paving the wa yfor collusive evidence to be 
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let in as though quarrels had taken place 
when in fact therearenone. Rigged (sic) up 
evidence would be quitean undesirable ten~ 
dency for courts to allow, Atall events, the 
law does not require that there should be 
some quarrel or misunderstanding of some 
kind in the family as a ground for personal 
occupation of one of the spouses away from 
the residence of the other spouse. 


6. Learned counsel for the tenant sub- 
mitted that it is not reasonable to visualise 
that this lady, who had been married to her 
husband fora longnumber of years, would be 
leaving him to proceed to stay in her own 
house away from him. This argument assu- 
mes thatafter the lady obtains vacant posses- 
sion of the house and occupies it, that would 
mark the end of her marriage and she would 
part company from the husband. The argu- 
ment assumes that the husband will not 
follow her and live with her in the newly se- 
cured accommodation in the wife’s house. In 
this case, there is no evidence to show that 
` the preference of the husband would be to 
live apart from the wife,and not to live with 
her, if she should repair to her house. On 
the contrary, quite as naturally as the wife 
had so far lived with her husband in his 
house, itis natural to expect that the husband 
might hereafter live with her in her house. 


7, Learned counsel then submitted that the 
main intention behind the eviction petition 
was to somehow drive the tenant away, an 
intention which is underlined by the fact that 
the petition also canvassed another ground, 
namely, wilful default, as a ground for 
eviction. It is true that the intention of 
the landlady was to see the tenant out 
of the property. But there is the one and 
only basis on which one can claim her 
own occupation of the house. If the 
house is occupied by the tenant, the land- 
lady cannot occupy it; she cannot occupy 
it till the tenant vacates and makes way. 
The driving out of the tenant is a sheer 
physical necessity and 2 practical precondi- 
tion for the landlord’s persona! occupation. 
Thatisalso the basissanctioned by the sta tute 
itself. So, merely saying that the intention in 
the eviction petition is to oustthe tenant,and 
therefore, the intention cannot be bóna fide, 
isnotan argumentat all which can besensibly 
raised in proceedings under section 10 (3) (o2) 
(i) of the Act. “What really has -got to be 
enquired into is- wether the landlord’s or 
landlady’s requirement of the house is bona 
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fide. lìn judging this issue, the fact that 
possession cannot be obtained without eject» 
ing the tenant in the process cen hardly 
have any relevance on the findingas to bona} 
fides. 


8. For all the above reasons, ] agree with 
the conclusion of the appellate authcrity. 
This petition Las to be, and is, accordingly 
dismissed. 


9, Learned counsel for the tenant ultimately 
put forward a plea for some reasonable time 

to be granted to his client to enable him 
to vacate the premises. Hearing a request of 
this kind is not unusualin cases of this sort, 
when the tenant knows for certain that 
he has lost the game. The Act provides 
for indulgence to be shown to the terant 
upto a point. The proviso to section lu (3). 

of the Act confers on the Rent Controller a 

discretion to grant reasonable time to the 
tenant for putting the landlord in possession 

ofthe building. The Rent Controller ma y also: 
extend the time subject to the ceiling of three 

months in the aggregate. The statute, how- 
ever, does not confer discretion of a similar 
kind in so far as the appellate authority and 
the revisional Court are concerned. Never» 
theless, this Gourt sitting in revision has 
always been known to grant further time to: 
the tenants for vacating the premises, where 
the revision goes against them. This indul- 
gence is extended either with the consent of 
the landlord or even irrespective of such cor. = 
sent, where this Court considers that time 
can be granted having regard to all the 
circumstances of the case. I propose to follow 
this practice without pausing to consider 
whether the law allows it. 


10. In this case, learned counsel for the 
landlady reminded me that eviction proceed- 
ings had started as early asin the year 1975, 
and hence further time must be declined. 

Learned counsel for the tenant, however, 
peinted out that the landlady:is even now, 
according to present indications, happily 
living with ber husband, not in rented pre= 
mises, but in her husband’s fouse, and she. 
should not beinanyhurry whatever to occupy 
her own house. 1 donot however, think J 

should be examining the considerations urged 
on either side meticulously for exercising My 
discretion one way or another. AlI can say 
is that taking note of all relevant factors, ıt 
seems to me that four months’ time would be 
reasona ble,in the circumstances. There will, 
accordingly be a direction that the landla dy 


I] 


willnot execute the eviction order against the 


tenant fora period offour months from today. 
In other respects, the order of the appellate 
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authority will stand confirmed. Tke civil Petition under section 25 of Tamil Nadu Act 


revision petition is disposed of accordir gly. 
There will however, be no order as to costs. 


S.J. 
IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 
PRESENT :—R. Sengottuvelan, J. 
N. Sambasivam 


Petitioner* 
v. 
Abdul Sattar Respondent.. 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960) (as amended by 
Act XXIII of 1973), section 14 (1) (b)— 
Requirement of building by landlord for pur- 
pose of demolition and reconstruction—Bona 
fides— Tests. 


Held, under section 14 (1) (b) of the Tamil 
Nadu Buildings (Lease and Rent Control) 
Act, the landlord is entitled to evict the tenant 
from any premises if the same is bona fide 
required by the landlord for the immediate 
purpose of demolishing it and if such demoli- 
‘tion is to be made for the purpose of erecting 
a new building on the site of the building 
sought to be demolished. In assessing the 
bona fides of the landlord, the means of the 
landlord to undertake such new construction, 
the existing condition of the building and the 
fact that preparation is made by the landlord 
by way of getting the plan for construction 
of a new building from the Municipal Authori- 
ties, are relevant factors to be considered. 
But at the same time, if the claim of the 
landlord in oblique or dishonest made 
with the sole aim of evicting the tenant, 
the claim will have to be negatived. 


[Para, 5.] 
Cases referred to:— 


Neta Ram v. Jiwan Lal, (1962) 2 S.C.R. 
625; Sundaram v. A. D. Peter, (1966) 1 
M. L. J. 342; M. Pattabiraman v. The 
Accommodation Controller, (1971) 84 L.W. 
775; K. Krishnan v.. Munusamy, (1978) 2 
a 


*C.R.P. No, 1052 of 1979. 
-> Bth September, 1981. 


Petition dismissed. 


XVIII of 1960 as amended, praying the 
High Court to revise the order of the III 
Judge, Court of Small Causes, Madras, dated 
25th September, 1978 and made in H.R.A. 
No. 160 of 1978 (H. R. C. No. 2052 of 
1975 VII Judge, Court of Small Couses,. 
Madras) . 


N. Srivatsa Mani, for Petitioner. 
K. Hartharan, for Respondent. 


The Court made the following 


Orpver.—This civil revision petition is filed’ 
by the landlord, the owner of the premises 
bearing Door No. 11, Gopalapuram, Second 
Street, Madras-86 against the order of the 
appellate authority and the Third Judge of 
Court of Small Causes, Madras in H.R.A. 
No. 160 of 1978. The landlord originally 
filed an application in H.R.C. No. 2052 of 
1975 on the file of the Court of the Rent 
Controller and the 7th Judge of Court of 
Small Causes, Madras seeking to evict the 
tenant, the respondent herein, on the ground 
that the tenant had committed wilful default in 
payment of rent from December, 1974 to 
June, 1975 and on the ground that the Jand- 
lord required the premises for the purpose of 
demolition and reconstruction. The learned 
Rent Controller after considering the oral and 
documentary evidence let in the case came to 
the conclusion that the case of the Jandlord 
that the tenant is guilty of wilful default in 
payment of rent cannot be upheld. The 
Jearned Rent Controller also found that the 
claim of the Jandlord for eviction on the 
ground. that he required the premises for 
demolition and reconstruction to be bona fide 
and ordered eviction of the tenant. 


2. As against the orders of the Rent Con- 
troller evicting the tenant under section 14 
(1) (b) of the Tamil Nadu Buildings (Lease 
and Rent Control) Act (hereinafter referred 
to as the Act) the tenant filed an appeal to 
the appellate authority and the Third Judge of 
the Court of Small Causes, Madras in H.R.A. 
No. 160. of 1978. The learned appellate 
authority after examining the orders of the 
Rent Controller and after going through the 
evidence in this'case came to. the conclusion 
that there is no évidence to show that the 
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proved that he has got means to reconstruct the 
building and that the claim of the landlord 
under section 14 (1) (b) of the Act is not, 
bona fide and allowed the appeal of the tenant 
and dismissed the Rent Control Petition. As 
against the orders of the appellate authority 
this civil revision petition has been filed by 
the landlord questioning the orders of the 
appellate authority. 


3. On behalf of the civil revision petitioner 
it is contended that the appellate authority 
had failed to. note that the landlord has sub- 
mitted plan for reconstruction of the premises 
and that the same had been sanctioned by 
the authorities concerned and that the appel- 
late authority erred in assuming that the land- 
lord has no means. It is also contended on 
‘behalf of the civil revision petitioner that the 
landlord bona fide requires the premises for 
demolition and for the purpose of putting up 
an upstair on the premises. In order to 
appreciate the case of the civil revision peti- 
tioner, certain facts will have to be stated. 


4, The premises which is the subject-matter 
of this petition is a small shop used for non- 
residential purposes forming part of door 
No. 11, Gopalapuram, Second Street, Mad- 
ras-86. The said shop was leased out to the 
tenant, the respondent herein, for the purpose 
of conducting a tailoring shop. The case of 
the landlord in the rent control petition is 
that the petition-mentioned building is old and 
in a dilapidated condition and that he applied 
to the Corporation for the sanction of the plan 
and that he has got ample means to construct 
a new building instead of the old building. The 
landlord had also given the necessary statutory 
undertaking in the Rent Control Petition. He 
examined himself as P.W. 1 and he filed 
two plans Exhibit P-1, which is said to be 
the plan sanctioned and Exhibit P-2 which is 
said to be the plan for reconstruction. It is 
also the case of the Jandlord that as per Exhi- 
bit P-2 the Corporation authorities directed 
the demolition of the shop in the occupation 
of the tenant and as such the landlord requires 
the premises for demolition in compliance with 
the direction of the Corporation authorities 
and for putting up an upstair as mentioned 
in the plan. 
pondent herein, is that the endorsement in 
Exhibit P-2 that the building licence is given 
subject to the condition that the shop portion 
in the occupation of the tenant is to be demo- 
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The case of the tenant, the res- 


lished is a manipulation. The tenant denies 
building is old and that the landlord had not 
the case of the landlord that the landlord re- 
quires the premises for the purpose of demoli- 
tion and reconstruction. 


5. No doubt under section 16 (1) (b) the 
landlord is entitled to evict the tenant from 
any premises if the same is bona fide required 
demolishing it and if such demolition is to be 
by the landlord for the immediate purpose of 
made for the purpose of erecting a new build- 
ing on the site of the building sought to be 
demolished. In assessing the bona fide of the 
landlord, the means of the landlord to under- 
take such new construction, the existing condi- 
tion of the building and the fact that prepara- 
tion is made by the landlord by way of getting 
the plan for construction of a new building 
from the municipal authorities, are relevant 
factors to be considered. But at the same 
time if the claim of the landlord is oblique or 
per se dishonest made with the sole aim of 
evicting the tenant, the claim will have to be 
negatived . 


6. In the case reported in Neta Ram v. 
Jiwan Lal, a case dealing with the Patiala 
and East Punjab States Union Urban Rent 
Restriction Ordinance, the Supreme Court 
observed as follows :— 


“Reading these provisions as a whole, it is 


obvious that if the lJandlord’s need is 
genuine and he satisfies the Controller, he 
can obtain possession of the building or 
the land, as the case may be. If how- 
ever, he does not re-erect the building and 
puts it to any other use or lets it out to 
another tenant, the former tenant can apply 
to be put back in possession. Clause (b) 
clearly shows both affirmatively and nega- 
tively that the landlord must satisfy the 
Controller about his claim, before he can 
obtain an order in his favour. The Con- 
troller has to be satisfied about the genuine- 
ness of the claim. To reach this conclu- 
sion, obviously the Controller must be satis- 
fed about the reality of the claim made by 
the landlord, and this can only be established 
by looking at all the surrounding circum- 
stances, such as the condition of the build- 
ing, its situation, the possibility of its bemg 
put to a more profitable use after construc- 
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tion, the means of the landlord and so on. 


of the landlord. 


It is not enough that the landlord comes 
forward, and says that he entertains a parti- 
cular intention, however strongly, said to 
be entertained by him. The clause speaks 
not of the bona fides of the landlord, but 


“says, .on the other hand: that the claim ‘ of 


the landlord that he requires the building 
for reconstruction’ and ‘re-erection must be 
bona fide, that is to say, honest in the cir- 
cumstances. .It is impossible, therefore, -to 
hold that the investigation by the Controller 


' should be. confined only to the existence of 


an intention to reconstruct; in the mind 
This intention must be 
honestly held in relation to the surrounding 
circumstances”. 


In the case reported in Sundaram v. A.. D. 
Peter’, Natesan, J- pDSEEVER as follows:, - 


| “Tt may be pointed eit that this Court has 


recently in more than, one-case emphasised 
that it is not always the essential requisite 
for the application of section 14 (1). (b) 
that the building should be old and decrepit. 


. Old and decrepit state of the building may, 


- demolition. 


-fa 


in, certain cases, be the requirement for 
There - may be other grounds 
also for requiring - possession of the building 


„nfor comentan and reconstruction”. 


P . . 
vols ge aoe 


i ‘the case ‘Yeported in M. "Papabiraman: V. 
The Accommodation Controller, Madras and 
another®, Ramaprasada Rao, J., as he then 
was, quoting with approval of the observations 
of the earlier decision’ of this Court observed 
as follows :— 


“The quality and content of the expression — 


bona fide appearing in the various sections 
of the Act and for purposes there enumerat- 


ed have to be weighed and construed on 


different lines under different circumstances 
having regard to the context in which the 
expression appears. ` In cases where the 
claim of the landlord is not per se dishonest 
and has not been found to be oblique of 
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- different variety altogether 
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for any designed purpose to evict the tenant, 


. then it follows that the petitioner is entitled. 


to an order of eviction in the ordinary 
course, subject of course, to the other condi- 
tions prescribed by the Act being satisfied. 
If therefore, the landlord seeks for release 
of the building for the immediate purpose: 


' of demolishing and reconstructing a build- 


ing which includes a part of the building 


then factually he has to verify whether the: 


alteration or the modification sought would 
amount to demolition. J have already ex- 
pressed the view that the work to be under- 
taken by the petitioner is effectively to 
change the entire phase of the building, its 
cubic content: and its size. More thar 


, anything else the roof is sought to be re- 


moved and, substituted by another of a 


Al fortiori, in a case like the one before 


. me where a material change is being effect- 
. -ed in the structure and the identity and con- 
~ tents of the building, the work undertaken by 


the petitioner as disclosed in the sanctioned 


- plan would certainly amount to demolition 
_ and reconstruction of the building”. 


Tn the. case reported in K. Krishnan v. Munu- 
samy, a Division- Bench of this Court observ- 
ed | as follows : on 


“A idan of the roof of a building will 


not by itself amount to demolishing a build- 
ing and putting up a new building on the 


. site of the old building, and to such a case, 
‘section 14 (1) (b) will not be attracted. 


The Appellate Authority found that the 
plan produced by the landlord did not 
envisage a demolition of the building. On 


' the other hand, it only contemplated a 


change of the roof of the building. Hav- 
ing adverted to this fact, the Appellate 
Authority observed that if the landlord vio- 
lates the Rules of the Corporation and 


' proceeds to made changes deviating from 


the plan, it is not the concern of the tenant 
and it would be for the Corporation to take 
action against that landlord. We are not 
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concerned with any violation of the Corpora- 
tion Rules in this case. We are strictly 
concerned with the requirement of sec- 
tion 14 (1) (b) and unless the requirement 
of the section is satisfied, no landlord will 
be entitled to ask for eviction under that 
section. He must establish that he is 
going to demolish the building and erect a 
new building on the site. That has not 
‘been done in this case. Our revisional 
powers under section 25 of the Act are wide 
enough to correct not only illegality but 
also improprieties. We, therefore, reverse 
the decision of the Appellate Authority”. 


Bearing these principles in mind we have to 
examine the facts of this case to find out 
‘whether the claim of the landlord is bona 
fide. The landlord had sent a letter Exhi- 
bit R-1 to the tenant claiming an enhanced pay- 
‘ment of rent of Rs. 5. The evidence of the 
tenant is that he refused to pay the enhanced 
rent and that is the reason whey the landlord 
has come forward with a false case that he 
requires the premises for demolition and re- 
construction. It is also the evidence of the 
tenant as R.W. 1 that the landlord had made 
an attempt to pull down the zinc sheet roofing 
of the shop and that he had given a criminal 
complaint to the police. These facts clearly 
go to show that the relationship between the 
landlord and the tenant was not smooth at 
-the time of the institution of the proceedings 
ander section 14 (1) (b) of the Act. 


7. With reference to the construction Exht- 
‘bits P-1 and P-2 are the two plans filed by 
the Jandlord to show that he applied for sanc- 
tion for the proposed reconstruction from the 
Corporation. A perusal of both the plans 
Exhibits P-1 and P-2 will show that the pro- 
posed reconstruction is to be undertaken on 
the up-stair of the premises. Both these plans 
do not show that any’construction is to be 
-made in the place where the petition-mentioned 
shop stands. Exhibit P-1 is the plan sanc- 
tioned by the Madras Metropolitan Develop- 
‘ment Authority on 30th July, 1977 as per the 
proceedings of the Madras Metropolitan Deve- 
lopment Authority in M.C. No. 1855|n, dated 
30th July, 1977. In this plan the: proposed 
up stair portion and the Garage portion to 
‘be newly constructed are shown in red colour. 
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The proposed stair-case to be constructed be- 
hind the petition-mentioned shop is also shown 
in red colour. The petition-mentioned premi- 
ses is shown in, yellow colour. No condition 
was imposed at the time when the plan Exhi- 
bit P-1 was sanctioned for construction of stair- 
case for the up-stair. Exhibit P-1 is des- 
cribed as the plan showing the proposed con- 
struction and alteration to the existing build- 
ing bearing Door No. 11, Gopalapuram, 
Second Street, 72nd Division, Madras. In 
another plan filed by the landlord, viz., Exhi- 
bit P-2, the proposed additional construction 
and alterations are the same as that in Exhi- 
bit P-1. The order of sanction in Exhibit 
P-1 is stated to be made on 30th July, 1977, 
whereas the order of sanction in Exhibit P-2 
is stated to be 1st October, 1977, f.e., two 
months later after the sanction of plan in 
Exhibit P-1. But in Exhibit P-2 we find a 
condition that the plan is sanctioned subject 
to the condition that the shop in front is to 
be demolished within six months. The land- 
lord as P.W. 1 states that Exhibit P-1 is 
the sanctioned plan and that Exhibit P-2 is the 
sanctioned plan for construction of the up-stair . 
portion.. No explanation is forthcoming as 
to why there are two plans for the sanction of 
the same construction and addition and why 
no condition is imposed in one plan and a 
condition that the petition-mentioned shop is 
to be demolished within six months is imposed 
in another plan. It is also not the case of the 
landlord that the presence of the shop infringes 
any of the building rules. In the absence of 
proper explanation as to the presence of two 
plans for the construction and as to why a 
condition for demolition of the petition-men- 
tioned shop is imposed only in Exhibit P-2, 
the case of the tenant that the endorsement in 
the plan that the petition-mentioned shop 
should be demolished within six months is 
procured just for the purpose of evicting the 
tenant will have to be accepted. Though in 
the application, the landlord states that the 
building is old and also in dilapidated condi- 
tion, he had not even spoken a word in his 
evidence about the condition of the building 
before the Rent Controller. This is aiso a 
circumstances against the bona fides of the 
landlord. 


8. Ttiś also in evidence that there are other 
shops let out for the purpose of Coffee busi- 


q] 


ness within the same compound and that the 
Jandlord had not asked for the eviction of the 
same for the purpose of reconstruction. The 
Jandlord also had not let‘in evidence to show 
that he has got sufficient means to undertake the 
reconstruction of the building. All these cir- 
‘cumstances go to show that the claim of the 
Jandlord that he requires the premises for 
demolition and reconstruction is not bona fide 
and the conclusion arrived at by the appellate 
authority cannot be said to be incorrect. 


9. An argument is also advanced on behalf 
of the tenant that as per the plans Exhibits 
P-1 and P-2, no construction is proposed to be 
put up on the site on which the petition- 
mentioned shop stands and as per section 14 
(1) (b) of the Act, the tenant is entitled to 
eviction only if he proposed to erect a new 
building on the site of the building sought to 
be demolished and hence the Jandlord is not 
entitled to an order of eviction. This ques- 
tion need not be gone into since there are suffi- 
clent materials to show that the claim of the 
Jandlord is not bona fide and on which the 
claim can be disposed of. There are no 
merits in the civil revision petition and the 
same is dismissed. | However, there will be 
no order as to costs, 


R.S. 





Petition dismissed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. > 


PRESENT :—S. Mohan, J. 


S. Rajan A ppellant* 


U- 


Devi Cine Proprietor, Manufacturing 
Company by Partner, P. Natarajan at 
498, Mint Street, Madras-3 


Respondent. 


Transfer of Property Act (IV of 1882), sec- 
tion 106—Lease for a definite term—Notice 
to quit—Tenant asked to deliver vacant pos- 
session by “lst October, 1974” — Whether 
there is clear 15 days notice—Notice terminat- 
ing the tenancy, if necessary. 


Held, that in this case the tenant was fully 
aware that the lease period expired on 31st 
May, 1974. Therefore the question of giving 
a further notice to vacate, under section 106, 
Transfer of Property Act, does not arise. 
Even otherwise in construing the notice one 
cannot revel in technicalities so as to defeat 
the very purpose and object of the notice 
which is given only for the convenience of 
the parties and to put the parties on guard. 


[Para. 8.] 


Smt. Shanti Devi v. Amal Kumar, A.1.R. 
1981 S.C. 1550, followed. 


Case referred to:— 


Smt. Shanti Devi v. Amal Kumar, A.I.R. 
1981 S.C. 1550. 


Appeal against the decree of the City Civil 
Court (I Additional Judge) Madras in Appeal 
Suit No. 100 of 1978, preferred against the 
decree of the City Civil Court (IV Assistant 
Judge) in Original Suit No. 873 of 1975. 


N. Stvamant and V. Narayanaswami, for 
Appellant. 


M. Srinivasan and M. Jayaraman, for Res- 
pondent. 


1980. 


* S.A.-No. 1116 of 
pi 13th October, 1981. 
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The Court delivered the following 


‘JUDGMENT.—-The defendant, who suffered a 
decree for possession -in a suit filed by the res- 
pondent in O.S. No. 873 of 1975 on the 
file of IV Assistant Judge, City Civil’ Court, 
Madras which decree was confirmed on 
appeal in A.S. No. 100 of 1978, has come 
forward with this second appeal. 


2. The respondents herein leased out 4-12 
grounds of vacant land adjoining Agasthya 
Theatre, belonging to them, comprising pre- 
mises No. 393/394, Thiruvottiyur High Road 
in favour of the appellant herein. The lease 
` was for a period of 11 months on a monthly 
rental of Rs. 360 from 20th August, 1971. 
One of the terms of the lease was that he 
should not put up any construction without 
the express permission of the landlord. The 
lease was renewed for a period of 11 months 
from ist August, 1972, and for another 11 
months from Ist July, 1973, and by efflux of 
time, it expired by 31st May, 1974. By Exhi- 
bits A-3 and A-5, the tenant was called upon 
to vacate; but he did not. Therefore, it be- 
came necessary on the part of the plaintiff to 
file the suit. 


3. The appellant, by way of defence, con- 
tended inter alia that the suit was not main- 
tainable by a single partner and hence it is 
barred under section 69 (2) of the Indian 
Partnership Act. The lessee has spent a sum 
of Rs. 50,000 by levelling the ground, fencing 
etc. Therefore, he would be entitled to com- 
pensation. In any event, there was no valid 
notice to quit, as contemplated under sec- 
tion 106 of the Transfer of Property Act. 


4. The learned trial Judge came to the con- 
clusion that the suit was maintainable and the 
notice Exhibit A-5, dated 17th August, 1974, 
was a valid one and complied with the require- 
ments of section 106 of the Transfer of Pro- 
perty Act. On appeal, the findings of the 
trial Judge were confirmed. Hence, this 
second appeal. 


5. The only point argued by Mr. S. Govind 
Swaminathan, learned counsel for the appel- 
Jant before me is, on the terms of Exhibit A-5, 
dated 17th August, 1974, there cannot be a 
valid notice. Even though this may be techni- 
cal, nevertheless -if law permits him to raise 
this contention, it should be held in his favour. 
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According to the learned counsel, since the 
appellant was called upon to deliver vacant 
possession of the property “by Ist October, 
1974” there is no 15 clear days’ notice because: 
the word used is ‘by’. In support of his argu- 
ment, the learned counsel cites an unreported 
judgment of Ramaprasada Rao, f., as he 
then was, rendered in S. Karuppannan v. 
Rangaswami Naidu+, 


6. In opposition to this argument, Mr. 
M. Srinivasan, learned counsel for the res- 
pondent would submit that in the instant case, 
the tenancy expired by efflux of time on 3ist 
May, 1974, and thereafter, the question of 
issuing notice of termination of tenancy does 
not arise as required under section 106 of the 
Transfer of Property Act. Even otherwise, 
Exhibit A-5 merely calls upon the tenant to 
deliver vacant possession by the first of Octo- 
ber, 1974,.unlike the ruling cited. In matters 
of this kind, notice will have to be construed 
liberally is settled law, because it is after alf — 
for the convenience of the parties and to fix 
the position of the parties, technicalities can- 
not prevail. Lastly it is submitted that the 
ruling in C.R.P. No. 1516 of 1972 will have 
no application and it cannot be good law in 
view of the recent decisions of the Supreme 
Court that in a case arising under the Rent 
Control Act, the provisions of section 106, 
Transfer of Property Act, would not apply. 


7. In the instant case, I would like to refer 
to Exhibit A-3, which reads as follows: 


“We like to bring to your notice that the 
period of lease of the 4-1/2 grounds 
(10-011 sq. ft.) approximately of land 
leased out to you lying within the premises. 
393|394, Tiruvottiyur High Road, Mad- 
ras-81 is expiring by 31st May. 1974. 


As per clause No. 6 of the agreement, dated 

25th June, 1973, entered into between us, 

you may vacate and give possession of the 

ground to us removing all the superstruc- 

tures and electrical connections if you have 

put up if any, on or before the expiry date”. 
8. This is replied by the appellant|defendant 
under Exhibit A-4 as follows :— 


“Received your letter, dated 27th December, 
1973. We are aware that the lease period 


1. G.R.P. No. 1516 of 1972, dated 4th 
April, 1974. 
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expires ón 3lst May, 1974............ ae 


Therefore, it is very clear from the above 
that the appellant was fully aware that the 
lease period expired by. 31st of May, 1974. 
Under these circumstances, the question of 
giving a further notice to vacate, as contem- 
plated. under section 106, Transfer of Pro- 
perty Act, does not arise. The decision re- 
ae in Smt. Shanti Devi v. Amal Kumar, 

a clear authority. for. this ee tt 
has been held:— 


“The lease was a’ lease for a definite term 
and, therefore, expired by efflux of time by 
reason of section 111 “(ay of the Transfer 
of Property Act. ‘That being so, the ser- 
vice. of a notice under section 106 of the 
Transfer of Property Act, was not’ neces- 
sary”. ; 
Even assuming for the purpose of the case 
ihat a notice under section 106, Transfer He 
Property Act, is necéssary, the question. . 
whether it conforms to the . requirement of 
section 106, Transfer of Property Act. What 
is stated in. Exhibit A- 5, dated 17th August, 
1974, is as follows: 


“We hereby notify you that your tenancy 

is terminated and require -you to vacate and 
deliver possession of our: premises by ist 
October, 1974”. 


According to the learned counsel for the 
appellant because of the word ‘by’ which 
would mean. ‘on or before Ist October, 1974’ 
and not ‘by: the mid-night of 30th September, 
1974; hence -the. notice is bad in law: . I am 
unable - to agree. «It is by the end of the 
month, namely, the:end of September, 1974, 
the appellant was required to vacate. There- 
fore, it does conform. In any event, I am of 
the view that in matters of the kind, one can- 
not revel in technicalities, so as to defeat the 
very purpose and the object of a notice,: which 
is given only for the convenience of the parties 
and to put the parties on guard. 


9. The ruling in C.R.P. No. 1516 of 1972-is 
easily distinguishable, because there the notice 
was to the effect ‘on or before 31st Decem- 
ber, 1970’. But here, it is not so. Besides, 
that ruling was rendered in a case, which 
arose under the Tamil Nadu Buildings (Lease 
and Rent Control) Act. Having regard to 
the recent decisions of the Supreme Court, 
esa acc ER ee Sea SILLA 


1. A.I.R. 1981 S.C. 1550. 
ML J—!! 


wherein it has been held that in such a case 
arising under an Act, such as the Tamil Nadu 
Buildings (Lease and Rent Control) Act, the 
special legislation alone will govern, to the 
exclusion of general legislation. Therefore, 
this ruling will not be of any assistance to the 
appellant herein... 


10. In`the result, I find no hesitation to 
confirm the concurrent findings of the Courts 
below. Accordingly, the second appeal will 
stand dismissed. However, there will be no 
order as to costs. Time to vacate till 31st 
January, 1982. 


R. 5S: Appeal dismissed. 





IN THE HIGH COURT OF JUDICA- 
ae URE AT MADRAS. 


PRESENT pap R. Gokiulakrishnan, O. CJ. 
Pushpa Mallick, Proprietor, Tuplex Dry 


Cleaners Petitioner* 
U. 

Jammal Mohammed by Power Agent 
N. P. Sethu Sendadavan Respondent. 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) ` Rules (1974), rule'12 (3)—Ex parte 
order. of eviction against tenant—Petition to 
set aside the ex parte order—Petitioner_resid- 
ing in the United States of Aimerica — No 
power of attorney given to anyone to conduct 
tha case—Affidavit filed by tenants brother— 
Whether in order—No sufficient cause made 
out. to set aside the ex parte order. 


Held: Neither a power of attorney nor a 
written authority has been given to the de- 
ponent to the affidavit filed in support of the 
petition to set aside the er parte order of 
eviction though the deponent is the brother of 
the tenant. It is unnecessary to decide in the 
instant ‘case whether the affidavit filed by him 
will be in order. No doubt the Court is 
vested with the power to consider the repre- 
sentation in respect of matters pending before 
it: orally also. The Court in its discretion 
can decide whether any sufficient cause has 
been shown for allowing the matter to be 
decided ex parte. To hold that it is only the 
party affected who can file an affidavit is too 





*C.R.P. No. 3299 of 1981. 
16th October, 1981. 
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wide a proposition. Nevertheless the bona 
fides of the petitioner herein in prosecuting the 
case can be judged from the fact that the per- 
son who neither holds a power of attorney 
nor has the written authority has filed an 
affidavit on behalf of the tenant, who is in the 
United States. It has been factually made 
out that no sufficient cause has been given by 
the tenant to set aside the ex parte order and 
it is clear from the facts that such a petition 
filed is only to protract the proceedings indefi- 
nitely. [Paras. 1, 2.] 


Petition under section 25 of the Tamil Nadu 
Buildings (Lease and Rent Control) Act 
(XVIII of: 1960) (as amended by Act XXIII 
of 1973) praying the High Court to revise 
the order of the Court of Small Causes (VII 
Judge), Madras, dated 27th July, 1981 and 
made in H.R.A. No. 1237 of 1980 (C.M. 
P. No. 313 of 1980 in H.R.C. No. 934 of 
1978) on the file of the Court of Small! Causes 
(IX Judge), Madras. 


K. N. Balasubramaniam, for Petitioner. 


The Court made the following 


Orper.—The, tenant is the petitioner in this 
Civil Revision Petition. The landlord filed 
H.R.C. No. 934 of 1978 on the file of the 
Rent Controller for evicting the petitioner 
herein on the ground of sub-letting. On Sth 
August, 1978, the case was posted for final 
hearing and when it was called on that day, 
neither the tenant, nor her counsel was pre- 
sent and since there was no representation, an 
ex parte order of eviction was passed on 5th 
August, 1978. Subsequently, M.P. No. 
2111 of 1978 was filed by the tenant for setting 
aside the ex parte order of eviction passed on 
Sth August, 1978. This petition was allowed 
on payment of costs of Rs. 100. The house 
rent control petition was restored to file and 
the same-was posted for final disposal in the 
special list on 13th September, 1979. On 
13th September, 1979, the agent of the land- 
lord was examined in chief as P.W. 1. At 
the request of the counsel for the tenant, the 
cross-examination of P.W. 1 was adjourned 
to 14th September, 1979. But the counsel 
did not come to the Court though the appli- 
cation was passed over several times and 
finally it was ‘adjourned till after lunch on 14th 
September, 1979. Even after lunch on that 
day. there was no representation either by 
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counsel for the tenant or the tenant herself, 
which compelled the Court. below to pass an 
ex parte order of eviction at 3.30 P.M. on 
14th September, 1979. It is to set aside this 
order of eviction passed ex parte, M.P. No. 
313 of 1980 was filed. The learned Rent 
Controller after narrating the abovesaid facts, 
found that there are no’merits in the petition 
and sufficient cause has not been shown by the 
tenant to set aside the order of eviction passed 
ex parte. Accordingly, the petition was dis- 
missed. On appeal, the Appellate Authority 
after carefully going through the facts of the 
case completely concurred with the finding of 
the Rent Controller and held that there is no 
sufficient cause to set aside the ex parte order. 
It also found that the tenant has filed the 
application for setting aside the ex parte order 
of eviction in order to protract the proceed- 
ings, and as such there is no merit in the 
same. After deciding the case on facts, the 
appellate authority has also adverted to the 
affidavit filed by the brother to the tenant. 
The tenant admittedly was in the United States 
of America at the time of the hearing of the 
petition. She has neither given the power of 
attorney nor any written authority to anyone 
to conduct the case. In this connection, the 
Appellate Authority after referring to rule 12 
(3) of the Tamil Nadu Buildings (Lease and 
Rent Control) Rules, 1974, which is as fol- 
lows: 


“In any case in which an order is passed 
ex parte against a tenant or a landlord or 
any order of dismissal for default is passed. 
by the Controller, then the party affected 
may, within thirty days from the date of the 
order or if he satisfies the Controller that 
he knew of the order only on a subsequent 
date, within thirty days from the date of 
such knowledge apply to the Controller by 
‘whom the ex parte order or the order of 
dismissal was passed, for an order to set it 
aside, and if he satisfies the Controller that 
the summons was not duly served or that 
he was prevented by any sufficient cause 
from appearing when the application was 
called on for hearing or that such default 
was occasioned due to circumstances beyond 
his control, the Controller shall make an 
order setting aside the ex parte order or the 
order of dismissal passed, as the case may 
be, upon such terms as to costs as the Con- 
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troller thinks fit and shall appoint a day for 4. 


proceeding with the application,” — 


observed that neither power-of-attorney nor 
written authority has been given to the depo- 
nent to the affidavit filed in support of the 
petition to set aside the ex parte order, though 
the deponent was no other than the brother of 
the tenant and therefore, he has no legal com- 
petency to file an affidavit or maintain the 
petition for setting aside the ex parte order 
on behalf of the tenant. No doubt the Court 
is vested with the power to consider the repre- 
sentation in respect of matters pending before 
it orally also. The Court in its discretion 
can decide whether any sufficient cause has 
been shown for allowing the matter to be 
decided ex parte. To construe that it is only 
the party affected can file an affidavit is too 
wide a proposition. Nevertheless the bona 
fides of the petitioner herein in genuinely pro- 
secuting the case can be judged from the fact 
that a person who neither holds a power-of- 
attorney nor has the written authority has filed 
an affidavit on behalf of the tenant, who is in 
the United States of America. The fact that 
it was only. at the request of the counsel for 
the tenant, the cross-examination of P.W. 1 
was adjourned to 14th September, 1981 on 
which date, the counsel did not appear, and 
allowed the matter to be decided ex parte, 
coupled with the fact that on the second occa- 
sion to set aside the ex parte order, an affi- 
davit was filed by the brother of the tenant, 
which was rightly rejected by the Court 
below, would go to show that the petitioner 
herein was interested only in protracting the 
proceedings. It is unnecessary for me to 
dacide in this civil revision petition as to 
whether the affidavit filed by the brother of 
the tenant who has neither power of attorney 
nor any authorisation to conduct the cause on 
behalf of the tenant is in order. 


2. -In view of the discussion made above, it 
has been factually made out that no sufficient 
cause has been given by the tenant to set aside 
the ex parte order and it is clear from the 
facts of the case that such a petition filed is 
only to protract the proceedings indefinitely. 


4. Taking all these facts into consideration, 
I do not find any error of jurisdiction or any 
point of law as such involved in this revision 
for me to admit the same. 


Consequently, the revision petition is dis- 
missed. 


R.S. -—-— Petition dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT:—-G. Alaheswaran, J. 


R. Seshier Petitioner” 
v. 
T. Ayyachi Ambalam Respondent . 


Tamil Nadu Cultivating Tenants’ Protection 
Act (XXV of 1955), as amended by Act 
(XIV of 1956), section 3 (4) (b)—Eviction 
of tenant sought for failure to pay the fair 
rent fixed—Tenanťs plea of failure of proper 
yield — Authorised Officer finding 40% yield 
and directing payment of proportionate rent — 
Jurisdiction of Authorised Officer to order 
remission of rent. 


A reading of section 3 (4) (b) of the Culti- 
vating Tenants’ Protection Act, shows that on 
receipt of an application for eviction the Reve- 
nue Divisional Officer shall, after giving rea- 
sonable opportunity to the landlord and the 
cultivating tenant to make their representa- 
tions, hold a summary enquiry into the matter 
and pass an order either allowing the appli- 
cation or dismissing it; and, in a case falling 
under clause (a) or clause (aa) of sub-sec- 
tion (2) in which the tenant has not availed 
of the provisions contained in sub-section (3), 
the Revenue Divisional Officer may allow the 
cultivating tenant such time as he considers 
just and reasonable for depositing the arrears 
of rent payable by him under the Act and on 
such payment, the tenant shall be deemed to 
have paid the rent and if he does not pay the 
rent the Revenue Divisional Officer may order 
his eviction. There is nowhere any provision 
in the Act for the Authorised Officer to pass 
an order reducing the fair rent fixed and direct- 
ing the cultivating tenant to pay proportionate 
rate of rent even assuming that the crops were 
damaged by rain and pests. Therefore the 
Authorised Officer will not have jurisdiction 
to grant remission of the rent fixed in other 
proceedings. [Para. 3.] 





*C.R.P. No. 3367 of 1978. 
28th September, 1981. 
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Case referred to:— 


Ramaswamy Gounder v. Perianna Moopan, 
(1959) 1 M.L.J. 122: (1958) L.W. 843. 


Petition under section 6-B of Tamil Nadu 
Cultivating Tenants’ Protection Act, 1955 
praying the High Court to revise the Order 
of the Court of the Authorised Officer (Land 
Reforms), Madurai, dated 20th June, 1978 and 
made in T.C.T.P. No. 171 of 1977. 


S. Subbiah, for Petitioner. 
S. Chidambaranathan, for Respondent. 
The Court made the following 


Orper.—This revision is preferred by the 
landlord, Seshier, against the order in T.C. 
T.P. No. 171 of 1977 on the file of the 
Authorised Officer (Land Reforms), Madurai, 
granting remission of the rent payable by the 
respondent-tenant, Ayyachi Ambalam, in an 
application filed by the revision petitioner for 
eviction of the respondent. 


2. ‘The case of the revision petitioner was 
that the respondent-tenant has not paid the 
fair rent fixed for the first bogam of Fasli 
1387 and therefore he should be evicted. The 
contention of the respondent was that there 
was no proper yield due to heavy rains and 
pest infections anc that there was omy forty 
per cent. yield. The learned Authorised 
Officer on the evidence of P.W. 2, karnam of 
Sholavandan Village, came to the con lusion 
that there was only 40 per cent. of the normal 
yield from out of the lands and ordered pay- 
ment of proportionate rent. The landlord 
challenges that order of the Authorised Officer. 


3. Mr. Subbiah, learned counsel for the peti- 
tioner, contended that the Authorised Officer 
will have no jurisdiction to grant remission or 
to order proportionate payment of fair rent in 
view of the fact that there is no provision in 
Act XXV of 1955 as amended by Act XIV 
of 1956. This contention appears to be well- 
founded. The landlord in this case filed an 
application under section 3 (4) of the said 
Act to evict the cultivating tenant as he has 
not paid the rent for the first bogam of Fasli 
1387. A reading of section 3 (4) (b) shows 
that on receipt of an application, the Revenue 
Divisional Officer shall after giving reasonable 
opportunity to the landlord and the cultivating 
tenant to make their representations, shall hold 
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a summary enquiry into the matter and pass 
an order either allowing the application or dis- 
missing it and in a case falling under clause 
(a) or clause (aa) of sub-section (2) in which 
the tenant has not availed of the provisions 
contained in sub-section (3), the Revenue 
Divisional Officer may allow the cultivating 
tenant such time as he considers just and rea- 
sonable for depositing the arrears of rent pay- 
able by the cultivating tenant under the Act 
and on such payment, the tenant shall be 
deemed to have paid the rent and if he does 
not pay the rent, the Revenue Divisional Off- 
cer may pass an order evicting him. It is 
therefore obvious that the officer acting under 
this Act has either to allow the application or 
to dismiss it after hearing the representations of 
the parties who have been served and in case 
he finds the tenant is in arrears, he may, in 
his discretion grant some time for depositing 
such arrears and if the cultivating tenant does 
not comply with the order, he may pass an 
order of eviction. There is nowhere any pro- 
vision in this Act for the Authorised Officer 
to pass an order reducing the fair rent fixed 
and directing the cultivating tenant to pay 
proportionate rate of rent even assuming that 
the crops were damaged by rain and pests. 
It therefore appears to me that the Autho- 
rised Officer will not have jurisdiction to grant 
remission of the rent fixed in other proceed- 
ings. It is not disputed and it is also seen 
from Exhibit B-1 and also from the order of 
the learned Authorised. Officer that fair rent 
has been fixed in respect of the land of the 
revision petitioner cultivated by the tenant- 
respondent. In Ramaswamy Gounder v. 
Perianna Moopant, Ramachandra Iyer, J., as 
he then was, took the view that a Revenue 
Court under the Madras Cultivating ‘Tenants’ 
Protection Act. will not have the power to 
remit the rent due by a.tenant on the ground 
of failure of crop. I am in respectful accord 
with this view of the learned Judge and as the 
Authorised Officer has clutched at 4 jurisdic- 
tion not vested in him, this revision has to be 
allowed and is hereby allowed. The tenant 
has therefore to pay the full arrears of rent. 
The result is the order of the Authorised Offi- 
cer is set aside. 


1. (1959) 1 M.L.J. 122: (1958) L.W. 
843. 
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4. Learned counsel for the petitioner and the 


respondent now agree that the tenant can’ 


deposit Rs. 1,000 in full quit of the amount 
due for the first bogam of Fasli 1387 within 
a period of two months from this date and if 
the tenant does not pay the rent, the landlord 
may take such action for evicting the tenant. 
Accordingly, the tenant is granted two months 
time for deposit of the amount of Rs. 1,000 
(Rupees one thousand only) in addition to the 
sum of Rs. 741 already deposited, into the 
Court of the Special Deputy Collector, Reve- 
nue Court, Tirunelveli, failing which the land- 
lord may take steps to evict the tenant. There 
will be no order as to costs in this revision. 


RS, Petition allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—V. Ratnam, J. 


Doom Doma Tea Company- Limited, Cal- 
cutta-16 and another Petitioners* 


U. 


The Union of India owning the North- 
Frontier Railway, represented by the 
General Manager, North Frontier Railway, 
Maligon, Gauhati-II, Assam and others 


Respondents. 


(A) Indian Railways Act (IX of 1890), 
section 78-B-—Claim against railway — Civil 
Procedure Code (V of 1908), section 80 — 
Suit for recovery of damages by two plaintiffs 
—Common cause of action—Notice issued by 
ond only — Entire suit cannot be proceeded 
with—Duty of Court ts to reject the plaint— 
Proper procedure indicated. 


(B) Civil Procedure Code (V of 1908), 
Order 1, rule 10 (2) and Order 7, rules 12, 
13 — Defects in notice under section 80 — 
Application to transpose second petitioner as 
defendant, when can be ordered. 


(C) Limitation Act (IX of 1908), section 
14. 


The first. plaintiff entrusted 180 cases of tea 
to the railway to be transported to Coimbatore 





— 


*C.R.P. No. 1445 of 1981. 
10th August, 1981. 


at railway risk. The second plaintiff was the 
consignee. There was a mis-despatch of the 
goods to Kidderpore, Calcutta. On coming 
to know this, delivery was taken there. There 
was shortage in delivery and some cases of tea 
were also damaged. A claim was preferred 
against the railway under section 78-B of the 
Railways Act and a notice under section 80, 
Civil Procedure Code, was given by the first 
plaintiff. Ultimately a suit was filed for da- 
mages for the loss sustained. 


Held, Where a claim is made by two plain- 
tiffs and the claim is not severable, the failure 
on the part of one plaintiff to give a notice 
under section 80, Civil Procedure Code, would 
entail the rejection of the plaint as a whole 
and the plaint cannot. be entertained in part 
with reference to the plaintiff who had given 
the notice under section 80 of the Code and 
rejected in part with reference to the other 
plaintiff who had not issued the notice under 
section 80. [Para. 5.] 


In the present case, a reading of paragraphs 
4 to 11 of the plaint discloses that the claim 
for recovery of damages is made on behalf of 
both the petitioners on a cause of action com- 
mon to both. The notice issued under section 
80, Civil Procedure Code is only cn behalf of 
the first petitioner and there is thus no identity 
between the person who issued the notice 
under section 80, Civil Procedure Code and 
the persons who instituted the suit. Having 
regard to the nature of the claim made in the 
plaint on behalf of both the petitioners, it can- 
not be severed to permit the 1st petitioner aJone 
to proceed with the trial of the suit in the 
absence of the 2nd petitioner. The result 
would be that owing to the failure of the 
second petitioner to issue a notice in accord- 
ance with section 80, the entire suit cannot be 
proceeded with and the duty of the Court in 
such cases, as pointed out by the Supreme 
Court, would be to reject the plaint record- 
ing an order to that effect with reasons for the 
order. Under these circumstances, the order 
of the Court below rejecting the application 
filed by the petitioners is maintained. The 
Court below is further directed to pass an order 
under Order 7, rule 12, Civil Procedure Code, 
rejecting the plaint in accordance with the pro- 
visions of Order 7, rule 13, Civil Procedure 
Code. The petitioners will be entitled to pre- 
sent a fresh plaint on the same cause of 
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action. Itis needless to point out that in the 
peculiar circumstances of this case, the peti- 
tioners will be entitled to avail, themselves of 
the benefits of section 14 of the Limitation 
Act, as the suit instituted in the instant case 
could not be proceeded with and disposed of, 
until the statutory conditions laid down had 
been satisfied or fulfilled as pointed out by the 
Supreme Court in India Electric Limited, (In 
Liquidation) v. James Mantosh and another, 
(1971) 2S.C.J. 117: (1971) 2 S.C.R. 397: 
A.I.R. 1971 S.C. 2313. [Para. 5.] 
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The Court made the following 


Orver.-——The plaintiffs in O.S. No. 608 of 
1976, Sub-Court, Coimbatore, are the peti- 
tioners in this civil revision petition, which is 
directed against the order of the Court below 
dismissing an application filed by the peti- 
tioners in I.A. No. 99 of 1979 under Order 
1, rule 10 (2), Civil Procedure Code, pray- 
ing to strike out the name of the 2nd peti- 
tioner from the array of parties and to allow 
the Ist petitioner to continue the suit as the 
sole plaintiff. The circumstances under which 
the suit in O.S. No. 608 of 1976, Sub-Court, 
Coimbatore, was instituted by the petitioners 
may be stated thus: On 7th July, 1973, the 
Ist petitioner entrusted to the Ist respondent- 
railway, 160 cases of tea for carriage from 
Deem Deema Town in Assam to Coimbatore 
and a railway receipt No. 12/317025 was also 
obtained by the 1st petitioner from the ist 
respondent. The 1st respondent, according to 
the Ist petitioner, accepted the goods and 
agreed to carry the same for reward at rail- 
way risk and to deliver the goods to the 2nd 
petitioner at Coimbatore Town. There was 
a misdespatch of the goods by the railway to 
Kidderpore Docks in Calcutta within the juris- 
diction of the 5th respondent and the consign- 
ment was unloaded at Brooklya Siding, Cal- 
cutta, where delivery was obtained on coming 
to know of the same. At the time of effect- 
ing delivery, there was a shortage of 48 Kgs., 
and 4,433 Kgs. were stained by water and in 
a damaged condition and this was duly noted 
in the railway delivery book at the time of 
delivery. Thereafter, according to the peti- 
tioners, the damaged goods were sold and a 
sum of Rs. 21,926.59 was realised and a loss: 
of Rs. 8,043.59 was sustained’ which accord- 
ing to the petitioners is recoverable from the 
respondents. The petitioners stated that by 
letter, dated 10th December, 1973, they pre- 
ferred their claim under section 78-B of the 
Indian Railways Act and also served a notice, 
dated 12th December, 1973 under section 80, 
Civil Procedure Code. In response to this, 
the 7th respondent replied stating that the clainr 
had been referred to the 5th respondent- and’ 
the 5th respondent took up the stand that the 
consignment had been duly delivered. Im 
spite of numerous letters, according to the 
petitioners, the loss sustained by-them had not 
been “made good’ and therefore, the suit was: 
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instituted for 
Rs. 8,043.59. 


the recovery of the sum of 


2. In the written statement filed on behalf of 
respondents 5 and 7, the suit claim has been 
repudiated. In paragraph 6 of the written 
statement filed by 7th respondent herein, an 
objection was taken with reference to the vali- 
dity of the notice under section 78-B of the 
Indian Railways Act as well as under section 
80, Civil Procedure Code. 


3. In I.A. No. 99 of 1979, the. petitioners 
filed an application under Order 1, rule 10 (2), 
Civil Procedure Code, praying that the name 
of the 2nd petitioner may be struck out from 
the array of parties on the ground that the 
2nd petitioner had been impleaded as a co- 
. plaintiff in its capacity as a consignee, that in 
view of the objection raised with reference to 
the defects in the notice under section 80, 
Civil Procedure Code, an application was filed 
in I.A. No. 1677 of 1977 to transpose the 
2nd petitioner as a defendant which was dis- 
missed and that since the 2nd petitioner had 
no proprietary title to the goods, it was not a 
necessary party and its rank as a co-plaintiff 
in the suit was improper and should therefore 
be struck off from the array of parties. That 
application was resisted by the 5th respondent 
herein and others on the ground that rights 
have accrued to the respondents which can- 
not be easily allowed to be wiped out by strik- 
ing the 2nd petitioner from the array of par- 
ties, that the decision in I.A. No. 1677 of 
1977 will bar the petitioners from agitating the 
same matter over again in a different form 
and that the petition deserves to be dismissed. 


4. The learned Second Additional Subordi- 
nate Judge, Coimbatore, who enquired into 
this application found that section 80, Civil 
Procedure Code, notice in the instant case was 
issued only by the Ist petitioner and that there- 
fore, the plaint filed suffers from a serious de- 
fect. In addition, it was also held that if the 
2nd petitioner is struck off from the suit, seri- 
ous hardship would be caused to the respon- 
dents and that having regard to the dismissal 
of the earlier application for transposition of 
the 2nd petitioner as a co-defendant, the appli- 
cation lacked bona fides. On these conclu- 
sions, the petition was dismissed. It is the 
correctness of this order that is challenged by 
the petitioners. 
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5. Before this Court, it is common ground 
that though the plaint in paragraph 11 pro- 
ceeded on the footing that section 80, Civil 
Procedure Code, notice was given on behalf 
of both the petitioners, it is only the 1st peti- 
tioner who issued such a notice and not the 
2nd petitioner. The main contention of the 
learned counsel for the petitioners is that what 
is sought to be agitated in the suit is not a 
joint right of petitioners 1 and 2, but the indi- 
vidual right of the first petitioner to claim 
damages as a consignor and therefore, the Ist 
petitioner alone can be permitted to proceed! 
with the suit, even though on behalf of the 
2nd petitioner no notice under section 80, 
Civil Procedure Code had been given. On 
the other hand, the learned counsel appearing 
for the railways contends that the stand taken 
by the petitioners in paragraphs 4, 10 and 11 
of the plaint proceeds on the footing that the 
claim is common to both, that section 80, Civil 
Procedure Code, notice had been issued by 
both the petitioners and that stand is incon- 
sistent with the stand taken in the affidavit 
filed in support of an application in I.A. No. 
99 of 1979, wherein the Ist petitioner claims 
to have taken a power of attorney from the 
2nd petitioner for lodging the claim and also 
for issuing a notice under section 80, Civil 
Procedure Code. It is the further contention 
of the learned counsel that what is contem- 
plated under section 80, ‘Civil Procedure Code, 
is an identity of the person who issues the 
notice with the one who ultimately instituted 
the suit and that in the instant case, owing to 
the failure of the 2nd petitioner to issue a 
notice under section 80, Civil Procedure Code, 
even the Ist petitioner cannot maintain the suit, 
though the 1st petitioner might have issued a 
notice under section 80, Civil Procedure Code, 
and that under those circumstances, the entire 
suit is defective and therefore, the 2nd peti- 
tioner cannot be struck off from the array of 
parties. It is no doubt true that the claim 
in the plaint proceeded on the footing that the 
Ist petitioner is the consignor, that the 2nd 
petitioner is the consignee and that both the 
petitioners had issued notices under sec- 
tion 78-B of the Indian Railways Act and 
section 80, Civil Procedure Code. But, as 
stated earlier it is no longer in dispute that 
the 2nd petitioner did not issue any notice 
under section 80, Civil Procedure Code. The 
suit in the present case had been instituted on 
4th September, 1976, prior to the coming 
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into force of the amendments effected by Act 
CIV of 1976, to the provisions of the Civil 
Procedure Code, and therefore, the matter 
has to be dealt with on the provisions of sec- 
tion 80, Civil Procedure Code, as it originally 
stood. The question that has therefore to 
be considered is whether the suit as laid can 
be permitted to be continued by the Ist peti- 
tioner alone after striking the name of the 
2nd petitioner. It has been pointed out by 
the Privy Council in Bhagchand Dagdusa 
Gujarathi and others v. Secretary of State 
for India’, that section 80, Civil Procedure 
Code, is explicit and mandatory and it admits 
of no implications or exceptions. But the 
very question whether a suit brought by two 
‘plaintiffs is maintainable when the notice re- 
quired under section 80, Civil Procedure Code, 
was given by only one had come up for consi- 
eration. In Venkata Rangiah Appa Raa 
Bahadur and another v.~ Secretary of State and 
others, the plaintiffs brought three suits 
against the Secretary of State for India in 
Council who figured as the ist defendant and 
some other defendants in possession with a 
view to establish the plaintiffs’ right to resume 
the inam lands and for a declaration that the 
Secretary of State for India in Council did 
not have any right to enfranchise these inams 
and also for recovery of possession ejecting 
the other defendants therefrom. In that 
case, the relief was sought for on behalf of 
both the plaintiffs and the suit was also fram- 
ed in such a manner as to make it one in 
which the reliefs mentioned therein were 
sought for on behalf of both the plaintiffs. 
The ist plaintiff alone had issued a notice 
on 22nd July, 1921, under section 80, Civil 
Procedure Code, and the question arose whe- 
ther the suit brought by two plaintiffs is main- 
tainable when the notice required by sec- 
tion 80, Civil Procedure Code, was given by 
only one plaintiff. The Courts below reject- 
ed the plaints under Order 7, rule 11, Civil 
Procedure Code, on the ground that notice 
‘under section 80, Civil Procedure Code, was 
not given to the Secretary of State for India 
in Council. Sundaram Chetty, J., after 


adverting to the decision of the Privy Coun-- 


1. (1927) 53 M.L.J. 81: A.I.R. 1927 
176. 


2. (1930) 59 M.L.J. 923: 1.L.R. 54 
. 416: 32 L.W. 810: A.I.R. 1931 
Ero 
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cil in Bhagchand Dagdusa v. Secretary of 
State’, held that the giving of notice about 
the suit claim by only one plaintiff would not 
be a strict compliance with the mandatory 
provisions of section 80, Civil Procedure Code, 
when the suit is actually filed by two plaintiffs. 
Observed the learned Judge at page 176 
thus: 


“If the requisites of section 80 should be 
literally complied with, I must say that 
the giving of notice about the suit claim by 
one plaintiff would not. be a strict compli- 
ance with the mandatory provisions of sec- 
tion 80, when the suit is actually filed by 
two plaintiffs, though one of them happens 
to be the person that gave the notice. 
There should be identity of the person who 
issued the notice with the person that brings 
the suit. In this view, it has been held 
that a suit brought by a legal representa- 
tive of a deceased man and a suit brought 
by a transferee would offend against sec- 
tion 80, Civil Procedure Code, if the notice 
required by that section was given by the 
deceased man or by the transferor: vide, 
Bachachu Singh v. Secretary of State, and 
Mahadev Dattatraya v. Secretary of State’. 
‘As the dictum of the Privy Council indi- 
cates that it is no longer left to the discre- 
tion of the Court to held in favour of the 
maintainability of a suit in spite of non- 
compliance with some of the requisites of 
the section, I have to find against the main- 
tainability of the present suits on the ground 
that the notice as required by section 80, 
Civil Procedure Code, was not given’. 


Ultimately, the learned Judge relied on the 
provisions of Order 7, rule 11, Ctvil Proce- 
dure Code, and held that the non-compliance 
with the requisities of section 80, Civil Proce- 
dure Code, can be taken as a ground covered. 
by clause (d) of rule 11 and in that view, 
upheld the order of the Court below rejecting 
the plaints. On appeal therefrom in Venkata 
Rengiah Appa Rao Bahadur and others v. 
Secretary of State and others‘, a Division 
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bench consisting of Beasley CJ., and Cornish, 
J., affirmed the view taken by Sundaram 
Chetty, J. Beasley, CJ., after referring to 
the observations of the Privy Council in Bhag- 
chand Dagadusa v. Secretary of State, ob- 
served thus: 


“I am of the opinion that the observations 
to which reference had already been made 
are applicable to everything and every 
condition contained in that section and that 
the section means that, where there are 
more plaintiffs than one claiming relief, 
those plaintiffs are required to give the 
notice provided for in that section. I 
agree with the view taken by Sundaram 
Chetty, J., that, there has not been in this 
case a strict compliance with the mand.- 
tory provisions of section 80, Civil Proce- 
dure Code, the suit having been filed by 
two plaintiffs and only one of them having 
given the statutory noti.e. That, in my 
view, disposes of the first argument placed 
before us. 


The second contention put before us is 
that, although with regard to plaintiff 2 
there has been a non-compliance by him 
with section 80, Civil Procedure Code, in 
that he has not given the statutory notice, 
nevertheless plaintiff I who has complied 
with the requisites of section 80 can pro- 
ceed with the suit. Sundaram Chetty, J., 
held that section 80 not having been com- 
plied with, plaintiff 1’s relief could not be 
severed from that of plaintiff 2; in other 
words, the whole suit was bad and that the 
plaint must be rejected. He relied upon 
Baghuhana Puri v. Jyothis Swarupa, and 
upon Order 7, rule 11 (4), Civil Procedure 
Code, which says that 


“the plaint shall be rejected in the follow- 
ING CISS ariii (d) where the suit 
appears from the statement in the plaint to 
be barred by any law”. 


That provision rejects the whole plaint and 
not any particular part of the plaint. I 
agree with the view taken by Sundaram, 
J., upon this part of the case also”. 

It would thus be apparent that where a claim 
is made by two plaintiffs and the claim is not 
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severable, the fajlure on the part of one plain- 
tiff to give a notice under section 80, Civil 
Procedure Code, would entail the rejection of 
the plaint as a whole and the plaint cannot 
be entertained in part with reference to the 
plaintiff who had given the notice under sec- 
tion 80, Civil Procedure Code, and rejected 
in part with reference to the other plaintiff 
who had not issued the notice under, sec- 
tion 80, Civil Procedure Code. The same 
principle has been reiterated by the Privy 
Council in Vellayan Chettiar and others v. 
The Government of the Province of Madras 
and another, There also the suit was institut- 
ed by two plaintiffs Al. Ar. Vellayan Chet- 
tiar and Rao Bahadur, D. A. P. R. M. 
Arunachalam Chettiar against the Govern- 
ment of the Province of Madras and the 
Municipal Council of Karaikudi praying to 
set’ aside the decision of the Appellate Survey 
Officer with reference to certain lands in Karai- 
kudi village by declaring that the lands belong. 
to the plaintiffs. Only the 1st plaintiff had 
given notice to the Collector of Madura on 
30th June, 1936, to the effect that the deci- 
sion of the Appellate Survey Officer was 
erroneous. A defence was raised that the 
Suit notice is not in accordance with law and 
therefore, the suit is not maintainable. The 
issues relating to the validity of the notice as 
well as the waiver thereof were all decided in 
favour of the plaintiffs by the trial Court, 
but, on appeal to the High Court that deci- 
sion was reversed. Upholding the judgment 
of the High Court, the Privy Council refer- 
red to Bhagchand Dagadusa v, Secretary of 
State, and observed thus: 


“In the present case the question is whe- 
ther, a notice having been given on behalf 
of one plaintiff stating his cause of action, 
his name, description and place of residence 
and the relief which he claims, a suit can 
then be instituted by him and another. It 
is clear to their Lordships that it cannot. 
The section according to its plain meaning 
requires that there should be in the 
language of the High Court of Madras 
. identity of the person who issues the notice 











1. (1947) 2 M.L.J. 208: 60 L.W. 630: 
L.R. 74 I.A. 223: T.L.R. (1948) Mad. 
214: A.I.R. 1947 P.C. 197. 

2. (1927) 53 M.L.J. 81: A.T.R. 1927 
P.C. 176. | 


90 ` 


with the person who brings the suit. See 

Venkata Rangiah Appa Rao v. Secretary of 

State’. To hold otherwise would be to 

admit an implication or exception for which 
’ there is no justification”. 


' Again in Government of the Province of 
Bombay v. Pestonji Ardeshir Wadia and 
others, the Priviy Council had to consider 
the competency of a suit laid against the Gov- 
ernment by certain plaintiffs, out or whom two 
had not issued any notice to the Government 
under section 80, Civil Procedure Code. A 
contention was raised that as no notice was 
given on behalf of plaintiffs 2 and 3 in that 
suit, the suit was not maintainable. Though 
this was not accepted by the trial Court, the 
High Court held contra. The Privy Council 
approved of the view taken by the High 
Court in the following terms: 


“The provisions of section 80 of the Code 
are imperative and should be strictly com- 
plied with before it can be said that a notice 
valid in law has been served on the Gov- 
ernment. In the present case, it is not 
contended that any notice on behalf of 
plaintiffs 2 and 3 was served on the Gov- 
ernment before the filing of the suit. Their 
Lordships have not been shown any provi- 
sions in the Code enabling the trustees to 
sue in the name of the trust. For these 
reasons the suit against the Government 
must be held to be incompetent and the 
appeal fails’. 


In S. N. Dutt v. Union of India’, the 
Supreme Court was considering the question 
whether, there would be sufficient compliance 
with section 80, Civil Procedure Code, when 
a notice was given by M|s. Dutt and Com- 
pany and the suit was filed by S. N. Dutt as 
the sole proprietor of a business carried on 
under the name and style of S. N. Dutt and 
Company. It was pointed out by the 
Supreme Court that such a notice would not 
be sufficient compliance with section 80, Civil 
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Procedure Code. In doing so, the Supreme 
Court referred to the decisions of the Privy 
Council mentioned. earlier and pointed out 
that there must be identity of the person who 
issues the notice with the person who brings 
the suit and that in its absence, it cannot be 
said that section 80, Civil Procedure Code, 
has been complied with. In Gangappa Guru- 
padappa Gugwad v. Rachawwa and others*, 
Mitter, J., pointed out the course to be adopt- 
ed in cases where the plaintiff’s cause of ac- 
tion is against a Government and the plaint 
does not disclose that a notice under sec- 
tion 80, Civil Procedure Code, was served in 
terms of that section in the following words: 


“No doubt it would be open to a Court 
not to decide all the issues which may 
arise on the pleadings before it, if it finds 
that the plaint on the face of it is barred 
by any law. If for instance the plaintiff's 
cause of action is against a Government and 
the plaint does not show that notice under 
section 80 of the Code of Civil Procedure, 
claiming relief was served in terms of the 
said section, it would be the duty of the 
Court to reject the plaint recording an 
order to that effect with reasons for the 
order. In such a case the Court should 
not embark upon a trial of all the issues 
involved and such rejection would not pre- 
clude the plaintiff from presenting a fresh 
plaint in respect of same cause of action”. 


In the present case, a reading of paragraphs 4 
to 11 of the plaint discloses that the claim 
for recovery of damages is made on behalf 
of both the petitioners on a cause of action 
common to both. The notice issued under 
section 80, Civil Procedure Code, is only on 
behalf of the first petitioner and there is thus 
no identity between the person who issued the 
notice under section 80, Civil Procedure Code, 
and the persons who instituted the suit This 
case would, therefore, squarely fall within the 
ratio of the decision of Sundaram Chetty, J., 
in Venkata Rangiah Appa Rao Bahadur and 
another v. Secretary of State and others, 
approved of by the Division Bench in Venkata 





1. (1971) 2 S.C.J. 555: A.I.R. 1971 
S.C. 442. 

2, (1930) 59 M.L.J. 923: 32 L..W. 810: 
L.L.R. 54 Mad. 416: A.I.R. 1931 Mad. 
175. 
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Rangiah Appa Rao Bahadur and others v. 
Secretary of State and others, and the 
Supreme Court in Gangappa Gurupadappa 
Gukwad v. Rachawwa and others. Having 
regard to the nature of the claim made in the 
plaint on behalf of both the petitioners, it 
cannot be severed to permit the 1st petitioner 
alone to proceed with the trial of the suit in 
the absence of the 2nd petitioner. The result 
would be that owing to the failure of the 
second petitioner to issue a notice in accor- 
dance with section 80, Givil Procedure Code, 
the entire suit cannot be proceeded with and 
the duty of the Court in such cases, as pointed 
out by the Supreme Court, would be to reject 
the plaint recording an order to that effect 
with reasons for the order. Under these cir- 
cumstances, the order of the Court below 
rejecting the application filed by the petitioners 
is maintained. The Court below is further 
directed to pass an order under Order 7, 
rule 12, Civil Procedure Code, rejecting the 
plaint in accordance with the provisions . of 
Order 7, rule 13, Civil Procedure Code. The 
petitioners. will be entitled to present a fresh 
plaint on the same cause of action. It is need- 
less to. point out that in the peculiar circum- 
stances of this case, the petitioners will be 
entitled _to avail, themselves of the benefits of 
section 14. of the Limitation Act, as the suit 
instituted in the instant case could not be 
proceeded with: and disposed of, until the 
statutory conditions laid down had been satis- 
fed or fulfilled as pointed out by the Supreme 
Court in India Electric Limited, (in liquida- 
tion) v. James Mantosh and anothers. The 
civil revision .petition is, therefore, dismissed; 
but there will be no order as to costs. 


R.S. Petition dismissed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS, 


PRESENT :-—P. R. Gokulakrishnan, O, CI. 
and P. Venugopal, J. 


M. Manirajan ‘Appellant* 


Va 7 


The Assistant Commissioner of Police, 
Mylapore Range, Madras-4 and others ` 


Respondents. 


Madras City Police Act (IIT of 1888), sec- 
tion 36—Lodging House — Licence for run- 
ning—Lodging house run in rental premises, 
after obtaining requisite licence from Police — 
Premises sold to another—Rent paid to the 
new owner accepted—New landlord not giving 
consent for continuance of the lodging house 
—A pplication for renewal of licence rejected— 
Appeal to appellate authorities also rejected— 
Writ petition also rejected—On writ appeal 
tenant held to be statutory tenanft—Direction 
issued to Commisstoner of Police to consider 
application in accordance with law, 


M was running a lodging house in a rented 
premises in Mylapore, Madras. He had 
obtained the consent of the landlord for 
running a lodging house and had also obtain- 
ed a licence under the Madras City Police 
Act. Subsequently, the landlord sold the 
premises to another. M attorned tenancy to 
the new landlord and was paying rent 
to the new landlord. However, the 
new landlord did not agree for 
the continued running of the lodging house. 
When M applied for renewal of the licence 
under the Madras City Police Act, this was 
rejected on the ground that the present land- 
lord had objected to the running of.a lodging 
house in the premises. Against this, M filed 
an appeal to the 2nd respondent herein who 
dismissed the appeal. Thereafter M filed a 
revision to the Commissioner of Police, who 
also dismissed the revision. This order was 
challenged in a writ petition. The learned 
single Judge of the High Court dismissed the 





WA, No. 756 of 1980. 
| 9th November, 1981, 
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petition at the stage of the admission itself. 
Against this M filed an appeal. 


Held, inasmuch as the appellant is a statu- 
tory tenant protected under the Tamil Nadu 
Buildings (Lease and Rent Control) Act, he 
continues to be a tenant until evicted as per 
the provisions of the said Act. The refusal 
to grant renewal of the licence is not based 
on relevant factors and as such the matter 
has to be remanded to the file of the Commis- 
sioner of Police, City of Madras, the third 
respondent herein, for the purpose of disposal 
afresh. [Para. 5.] 


Appeal under clause 15 of the Letters Patent 
against the order of Mr. Justice Mohan, 
dated 26th November, 1980 and made 
in the exercise of the Special Original Jurisdic- 
tion of the High Court in Writ Petition 
No. 6476 of 1980, presented under Arti- 
cle 226 of the Constitution of India to issue 
a writ of certiorari calling for the records of 
the third respondent in R.C. No. 246|27154| 
E5|80 and to quash the order therein dated 
8th October, 1980. 


V. Sridevan, for Appellant. 


The Government Pleader, for Respondents. 


The Judgment of the Court was delivered by 


Gokulakrishnan, O . CJ .—The appellant herein 
filed the writ petition making the Assistant 
Commissioner of Police, Mylapore Range, the 
Deputy Commissioner of Police, 
Order (South) Madras and the Commissioner 
of Police, Egmore as party respondents, for 
the issue of a writ of certiorari calling for the 
records of the third respondent in R.C. 
No. 246|27154|E5|80 and to quash the order 
dated 8th October, 1980. The appellant is 
running a lodging house at the premises bear- 
ing D. No. 27, North Mada Street, Myla- 
pore, Madras-4. The said property originally 
belonged to M|s. R. V. Surendra Rao and 
R. V. Subba Rao and it is with them the 
appellant became a tenant and with their con- 
sent he obtained licence No. 253-E for run- 
ning a lodging house under the Madras City 
Police Act of 1888. After obtaining proper 
licence, the appellant was running a hotel 
under the name and style of ‘Suprabath Lodg- 
ing’, Necessary Corporation licence has also 
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been obtained by the appellant. One B. S. 
Kumar and B. S. Rajendran purchased the 
premises No. 27, North Mada Street, Myla- 
pore in November, 1979. The appellant has 
attorned his tenancy to them and is also pay- 
ing a monthly rent of Rs. 1,600 without any 
default as and from Ist December, 1979. 
The Assistant Commissioner of Police by his 
order, dated 18th June, 1980, stated that the 
owners of the premises, i.e., B. S. Kumar and 
B. S. Rajendran, have objected to the rene- 
wal of the lodging house licence for the year 
1980-81, that the previous lease entered into 
by the appellant, had expired on 31st March, 
1979, and that the appellant had no valid 
lease agreement either from the previous 
owner or from the present owners permitting 
him to run the lodging house as and from 31st 
March, 1979. The appellant : was earlier 
directed to show cause why the licence issued 
to him should not be cancelled. After gett- 
iog a reply and also after referring to the 
report of the Assistant Health Officer to, the - 
effect that the sanitary conditions of the lodge 
were not satisfactory the Assistant Commis- 
sioner rejected the renewal application by can- 
celling the licence No. 253|E issued to the 
appellant herein. In passing the said ordey, 
the Assistant Commissioner purported: to 
exercise his power under section 36 of the 
Madras City Police Act. Thus it is clear 
that the licence granted in favour of the 
appellant was cancelled, (which we presume 
is only refusal to renew the licence applied 
for by the appellant), on the ground that the 
owners of the building had refused to give 
their consent for renewal and that the report 
of the Assistant Health Officer is to the effect 
that the sanitary conditions of the lodge were 
not satisfactory. Against this order of refusal 
to renew the licence the appellant preferred 
an appeal to the second respondent herein. 
The second respondent, namely the Deputy 
Commissioner of Police, Law and Order, 
South Madras, finding that the owners of the 
building are not agreeable for renewing the 
licence, observed that such a state of affairs 
when there is disharmony between the owners 
and the tenant as a lodge-keeper is bound to 
give rise to law and order situations and affect 
the. decency and public safety and- ultimately 
held that as per sub-order (8) of Standing 
Order 63, the appellant must produce a con- 


sent letter from the owners and since no con- 
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sent letter has been-given, the licence cannot be 
renewed. With these observations, the appeal 
was dismissed. Against this order, the appel- 
lant preferred a revision to the Commissioner 
of Police whose order is impugned in the 
writ. proceedings. The Commissioner of 
Police, after accepting the finding of the 
Deputy Commissioner of Police to the effect 
that there is likelihood of Jaw and order pro- 
blem arising due to ill-feelings between the 
landlords and the tenant and also observing 
that the Assistant Health Officer of the Cor- 
poration of Madras in his reference C. 
No. A1|205|80, dated 18th April, 1980, had 
reported that the sanitary conditions of the 
Lodge were not satisfactory, dismissed the revi- 
sion petition. It is against this order of the 
Commissioner of Police, the writ petition has 
been filed. The learned single Judge of our 
High Court, at the admission stage itself after 
observing that the writ Court cannot sit in 


judgment over the reasons given by the police 


authorities to the effect that Jaw and order 
problem would. be created and that there is 
also a report of the Assistant Health Officer of 
the Corporation of Madras regarding the sani- 
tary conditions of the Lodge, dismissed the 
writ petition. It is against this order of dis- 
missal of the writ petition, the present writ 
appeal has been filed. 


3. Mr. Sridevan, the learned counsel appear- 
ing for the appellant correctly points out that 
Standing Order 63-(8) will not apply to 
the facts of this case. The said Standing 
Order 63 (8) is as follows :— 


“When the possession or ownership of the 
tea shop etc., is transferred, the transferee 
shall apply within fifteen days from the date 

. Of such transfer along with the Corporation 
licence duly transferred 'in his name and 
also a letter of consent of the seller and the 
owner of the premises where the tea shop 
etc., is run”. 


3. This is not a case wherein any transfer of 
tea shop etc., is being made. ‘This is a case 
in which the appellant wants renewal of the 
licence for running the lodging house which 
he was having previously. We are convinced 
that this Standing Order will not apply to the 
facts of this case. 


4. Mr. Sridevan has also correctly pointed 
out as to how the report of the Assistant 
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Health Officer referred to by the Deputy 
Commissioner of Police cannot stand for a 
moment’s scrutiny. Section 103 (1) (a) of 
the Tamil Nadu Public Health Act, 1939; 
which deals with the registration and renewal 
of registration clearly states that the execu- 
tive authority shall not register an applicant 
until the Health Officer has inspected the 
premises named in the application and has re- 
commended such registration. As far as the 
present case is concerned, there is a registra- 
tion certificate issued under section 101 of the 
Tamil Nadu Public Health Act, 1939, dated 
20th June, 1980, by the Corporation of Mad- 
ras. This is definitely subsequent to the re- 
port of the Assistant Health Officer dated 18th 
April, 1980 which is referred to in the order 
of the Deputy Commissioner who is the second 
respondent herein. As we have already 
stated, the registration certificate shall be 
issued under section 103 of the Tamil Nadu 
Public Health Act only after the Health Offi- 
cer has inspected the premises named in the 
application and has recommended the appli- 
cation. The very fact the certificate of regis- 
tration was issued on 20th June, 1980, estab- 
lishes that subsequent to the inspection on 3rd 
April, 1980, there ought to have been another 
inspection by the Health Department of the 
Corporation and on the strength of such ins- 
pection report, the certificate, dated 20th June, 
1980 ought to have been issued. This fact 
has been overlooked in the orders passed by 
the second and third respondents herein. 


5. As regards the consent from the present 
owners of the premises, Mr. Sridevan sub- 
mitted that after the lease period was over with 
his previous landlords, the appellant becomes 
a statutory tenant and as a matter of fact the 
present Jandlords have also received rents from 
the appellant subsequent to the purchase of the 
premises by them. The contention of the 
appellant is that the apprehension of the second 
and the third respondents as if a Jaw and order 
problem will be there is very vague and this 
problem is visualised on the ground that the 
owner of the premises has not given his zon- 
sent for renewal of the licence. Inasmuch as 
the appellant is a statutory tenant protected 
under the Tamil Nadu Buildings (Lease and 
Rent Control) Act, he continues to be a tenant 
until evicted as per the provisions of the. said 
Act. To say that a Jaw and order problem 
will be created merely because the owner of 
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the building has not given consent, in our 
opinion, is very vague and that cannot be a 
ground for refusing the renewal asked for. 
The learned Government Pleader appearing 
for the respondents is not able to effectively 
counter this argument. We are of the view 
that the refusal to grant renewal of the licence 
is not based on relevant factors and as such 
the matter has to be remanded to the file of 
the Commissioner of Police, City of Madras, 
the third respondent, herein, for the purpose 
of disposal afresh. 


6. In these circumstances, the writ appeal is 
allowed with a direction that the matter will 
be remanded to the file of the third respon- 
den# herein for the purpose of disposal afresh 
in accordance with law and in the light of the 
observations made above. The third respon- 
dent is directed to dispose of the matter on 
remand within a month from this date. There 
will be no order as to costs. 


ST: Appeal allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT:—R. Sengottuvelan, J. 


Bharat Trading Company, a partnership 
frm through one of its Partners K. Palani- 


malayan and another Petitioners* 
v. 
K. Shanmughasundaram 

Respondent . 


Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960), as amended 
by Act (XXIII of 1973), section 14 (1) (b) 
—Scope and applicability—Petifion for evic- 
tion of tenant—Bona fide requiring building 
for demolition—Meaning. 


The Madras Buildings (Lease and Rent Con- 
trol} Act is in essence expropriatory in cha- 
racter involving serious curtailment of the rights 
of owners of properties and Courts should not 
give any undue or wide interpretation to a 
provision beyond what the express language of 
the provision warrants in consonance with the 


a 


*C,R.P. No. 1892 of 1979. 
8th September, 1981. 
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avowed object of the legislation, namely, pre 
vention of unreasonable eviction of tenants. 


There is nothing in the object of the enact- 
ment or in the language of section 14 (1) 
(b), which compels or necessarily warrants the 
view that once a building is let out, the land- 
lord can never obtain possession of the pro- 
perty either for better investment or for, im- 
provement, in the sense that the tenant-acquires 
a permanent right, as it were, subject only to 
the dilapidated condition of the building. 
The condition of the building is obviously an 
objective test to be established by evidence and 
capable of verification’ by personal local ins- 
pection. If the crux of the question centres 
tound the physical state or condition of the 
building, there will be very little scope for the 
notion of bona fide requirement. There 
is no warrant for reading the words ‘building 
bona fide required by the landlord’ in section 
14 (1) (b) as equivalent to “building bona 
fide requiring demolition’. But it is not pos- 
sible to have occupation of a building bona 
fide requiring demolition. A decrepit build- 
ing no doubt may call for immediate demoli- 
tion and without anything more the landlord 
could be said to have satisfied the require- 
ment or condition of his bona fide requiring 
the building for immediate demolition. But 
the terms of the section are wide enough to 
cover cases where the landlord bona fide re- 
quires a building for the expansion of his 
own business or for legitimate purposes. A 
concrete and immediate proposal or scheme 
to demolish an existing building and recon- 
Struct it into a bigger, more productive and 
higher income-yielding one, cannot by any 
means be said to be mala fide. The proper 
view to take of section 14 (1) (b) would be 
that whenever the condition of the building is 
not such as to require immediate demolition 
the case of the landlord should be scrutinised 
to find out whether he bona fide intends to 
immediately demolish the building or whether 
the provision is invoked merely with a view 
to evict the tenant. In that context the plans 
or schemes of the landlord his résources, his 
getting sanction from the Municipal Authori- 
ties for the reconstruction, etc., would have a 
bearing as tending to establish the bona fide 
requirement of the landlord. Section 14 (1) 
(b) is not rendered inapplicable merely be- 
cause the building is. not old or dilapidated 
but is in a good condition. In other words, 
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if the intention of the landlord for demolition 
and reconstruction is proved to be genuine and 
not spuridus or specious, he will be entitled 
to obtain an order for eviction under section 14 
(1) (6) whether or not the condition of the 
building is such as to require immediate demo- 
lition, the age and dilapidated condition of the 
building not being a sine qua non for such 
eviction, [Para. 5.] 


In this case there is a clear finding by the 
Courts below that the building is an old one 
and from the evidence it is clear that it had 
cracks on the floor and on the walls and the 
wooden frames are partially eaten away and 
have become hollow in certain places. The 
Courts below have also assessed the age of 
the building as 50 to 55 years. The fact that 
the building got partially damaged due to a 
fire accident in the adjacent building was also 
taken into consideration by the Courts below. 
On these facts, there is a definite finding that 
the building is an old one and it requires 
demolition and reconstruction. The conclu- 
. Sion that the building requires demolition and 
reconstruction is justified. ) [Para. 7.] 


Cases referred to:— 


Metalware & Co. v. Bansilal Sarma, (1979) 
3 S.C.C. 398: (1980) 1 M.L.J. (S. G.) 
1: (1979) 2 S.C.J. 377: A.I.R. 1979 S. 
C. 1559; Neta Ram v. Jiwan Lal, (1962) 2 
S.C. }. 270: (1962) 2 S.C.R. (Supp.) 623: 
A.I.R. 1963 S.C. 499; K. Ramachandra 
Rao v, Krishnaswami Iyengar, (1976) 1 M. 
L.J. 267: 89 L.W.. 127; M. P. David v. 
N. Daniel, (1967) 1 M.L.J. 110; Mah- 
bcob Badsha v. M. Manga Devi, (1965) 2 
M.L.J. 209; Panshamal Narayan Shenoy v. 
Basthi Venkatesha Shenoy, (1970) 2 S.C.J. 
601: (1970) 3 S.C.R. 734: A.I.R. 1971 
S.C. 942; Pappu Ammal v. M|s. Lal Che- 
micas & P. S. Palani Chetty, I.L.R. 
` (1978) 2 Mad. 321: (1978) 1 M.L.J. 523: 
91 L.W. 219: A.I.R. 1978 Mad. 272; 
M|s. K. P. Lonappan & Sons v. S. Moha- 
nied Iqbal, (1981) 94 L.W. 282. 


Petition under gection 25 of the Tamil Nadu 
Buildings (Lease and Rent Control) Act, 1960, 
as amended by Act XXIII of 1973, praying 
the High Court to revise the Order of the Court 
of the Subordinate Judge, Madurai, dated 4th 
July, 1979 in C.M.A. No. 200 of 1978 against 
(R.C.O.P. No. 373 of 1976 on the file of 
the Court of the I Additional District Munsif, 
Madurai Town). 
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G. John Arthur, Daniel Devasahayan and A. 
Jinasenan, for Petitioner. 


T. R. Mani 
Respondent. 


and S. Chandramouli, for 


The Court delivered the following 


JUDGMENT.—The Civil Revision Petition is 
filed by the Bharat Trading Company through 
one of its Partners K. Palanimalayan, to evict 
the tenants in respect of the petition mentioned 
premises hearing Door Nos. 40 and 40-A, 
North Veli Street, Madurai in which they are 
conducting a business in automobile spare parts. 
Originally the landlord, the respondent herein, 
filed an application in R.C.O.P. No, 373 of 
1976 on the file of the Court of the Rent 'Con- 
troller and the District Munsif, Madurai Town 
for the eviction of the tenants on the ground 
that the landlord required the premises for 
demolition and reconstruction under section 14 
(1) (b) of the Tamil Nadu Buildings (Lease 
and Rent Control) Act, hereinafter referred to 
as the Act. The case of the landlord before the 
Rent Controller is that the petition-mentioned 
building is old and that he intended to demo- 
lish the old construction and proposed to erect 
a new building. The building is situate in an 
important locality. He requires the building 
bona fide for the purpose of demolition and 
reconstruction and he has also given the neces- 
sary statutory undertaking regarding the demo- 
lition as per the provisions laid down in the 
Act. On the other hand the tenants contend- 
ed before the Rent Controller that the premi- 
ses i3 a pucca building and there is no need 
to demolish the same because the condition of 
the building is good. The tenants paid an 
advance of Rs. 2,330 to the vendor of the 
Jandlord and the same will have to be credited 
to the account of the tenants. It is also the 
casa of the tenants that from the inception of 
the building they have maintained the same at 
their cost and that in 1952 they put up two 
rooms in the upstairs to the knowledge of the 
predecessor-in-title of the landlord measuring 
2334’ X-1034’ and that construction is a ter- 
raced one and that the Jatrine which was in 
the backyard has been shifted to the third room 
of the building at an expense of Rs. 1,845. 
It is also the case of the tenants that these 
constructions were made with the permission 
of the erstwhile landlord. The plea of the 
tenants is that after the purchase of the peti- 
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tion-mentioned building by the present land- 
lord he demanded a higheg rent and on the refu- 
sal of the tenant to paf such higher rent, the 
landlord filed the rent control petition to evict 
the tenants somehow. The learned Rent 
Controller after examining the oral and docu- 
mentary evidence let in this case came to the 
conclusion that the Jandlord had not estab- 
lished that the premises is old and dilapidated 
and that the claim of the landlord for eviction 
on the ground of demolition and reconstruction 
is not bona fide and dismissed the rent con- 
trol petition. As against the orders of the 
Rent Controller the landlord filed an appeal 
in C.M.A.. No. 200 of 1978 on the file of the 
appellate authority and the Principal Subordi- 
nate Judge, Madurai and the appellate autho- 
rity came to the conclusion that there is suff- 
cient evidence to show that the building is old. 
The learned appellate authority observed that 
even if the building is not old as observed by 
the Rent Controller, from the said facts alone, 
it cannot be concluded that the requirement of 
the building for demolition and reconstruction 
is not bona fide since the landlord had proved 
his means to undertake such reconstruction. 
The learned appellate authority also observed 
that the motive of the Jandlord is quite im- 
material if the landlord required the building 
for the immediate purpose of demolition and 
reconstruction. The appellate Court also held 
that in view of the undertaking given by the 
landlord under section 14 (1) (b) of the Act, 
if the landlord fails to demolish the building 
within the prescribed time the tenants can seek 
the recovery of possession under section 16 of 
Act and allowed the appeal and ordered the 
eviction of the tenants under section 14 (1) 
(b) of the Act. As against the said order 
of the appellate authority this civil revision peti- 
tion has been filed by the tenants. 


2. The main contention tirged on behalf of 
the tenants in this civil revision petition is 
that the building is in a sound condition and 
the soundness of the building has been vou- 
chsafed by a qualified Engineer who has given 
a certificate, Exhibit B-1, and who was exa- 
mined as R:W. 1 before the Rent Controller 
and that the claim of the landlord that he 
requires the premises for the purpose of demo- 
lition and reconstruction is not ‘bona fide. 
The case of the landlord before the Rent Con- 
troller is that the building was constructed prior 
to 1919 and hence the building is nearly more 
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than 50 years old. As against this the evl- 
dence on behalf of the tenant is that the age 
of the building is not known. In the absence 
of evidence ta the contrary the evidence let in 
on behalf of the landlord that the building is 
more than 50 years old, will have to be 
accepted. 


3. The second contention urged on behalf 
of the tenants is based upon the document 
Exhibit A-7, filed by the landlord, to show 
that the building was in existence even as 
early as in the year 1919. Exhibit A-7 is a 
document in favour of the predecessor in title 
of the landlord in respect of the petition- 
mentioned premises. It is pointed out by the 
learned Advocate for the civil revision peti- 
tioners that in the document Exhibit A-7, the 
entire structure of the building is a tiled one 
but the building at present is of terraced roof- 
ing and this discrepancy in the description of 
the property itself shows that the building must 
have been reconstructed subsequent to 1919 and 
therefore the condition of the building does not 
warrant the demolition and reconstruction. 
There is no evidence to show as to when the 
roofs were converted from tiled roofs into 
terraced roofs. In the absence of positive evi- 
dence in this regard it is not possible to ac- 
cept the above contention on behalf of the 
civil revision petitioners, and in respegt of a 
claim under section 14 (1) (b) we are more 
concerned with the existing condition of the 
building. 

4. The third contention on behalf of the 
civil revision petitioners is based upon the 
Supreme Court decision reported in Metalware 
& Co., etc. v. Bansilal Sarma and others", to 
the effect that the existing condition of the 
building is a vital factor in considering the 
bona fide requirement of the landlord for thc 
purpose of demolition and reconstruction. 
Reliance is placed on behalf of the civil revi- 
sion petitioner in the case reported in Neta 
Ram v. Jiwan Lal, where the Supreme Court 
observed as follows :— 


“Tt is impossible therefore to hold that the 

investigation by the Controller should be 
a) 

1. (1979) : S.C.C. 398: (1980) 1 M. 
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T.R. 1979 S.C. 1559, 

2. (1962) 2 S.C.R. (Supp.) 623: 
n 2 5.C.J. 270: A.I.R. 1963 S. C. 


confined only to the existence of an inten- 
tion to reconstruct in the mind of the land- 
lord. This intention must be honestly held 
in relation to the surrounding circumstances. 
The very purpose of the Restriction Act 
would be defeated, if the landlords were to 
come forward and to get tenants turned out, 
on the bare plea that they want o recon- 
Struct the houses, without first establishing, 
that the plea is bona fide with regard to 
all circumstances, viz., that the houses need 
reconstruction or that they have the means 
to reconstruct them,” 


In considering whether the claim of the land- 
lord for the purpose of demolition and recon- 
Struction is bona fide we will have to see whe- 
ther the conclusion arrived at by the appellate 
authority that the claim of the Jandlord is bona 
fide is based upon a correct appreciation of the 
evidence in this case. Admittedly the build- 
ing is more than 50 years old and the tenancy 
itself is 30 years old and it is the case of 
R.S. 2, that the tenants had put up certain 
rooms in the first foor even in the year 1951. 
Hence the fact that the building is an old one 
cannot be disputed. The tenants engaged an 
Engineer by name one S. Ramanathan, to re- 
port about the condition of the building and 
he gave the resport which is marked as Exhi- 
bit B-1 and he was examined as R.W. 1. 
Exhibit B-1 is in the form of a questionnaire 
and apart from stating that the building is 
structurally sound no other details relevant for 
consideration are given in Exhibit B-1. R. 
W. 1 in his evidence also admits that he ins- 
pected the building at the instance of the son 
of the occupier of the building, who is also an 
Engineer and who wanted a stability certificate 
regarding the building. It is also the evidence 
of R.W. 1, that the purpose for which the 
stability certificate was required was not dis- 
closed by the son of the occupier of the build- 
ing. R.W. 1 also admits that in the certifi- 
cate given by him viz., Exhibit B-1, he had 
not noted the condition of the wood, rafters, 
doors, windows and beams. He also admits 
that the building must have been constructed 
in portions and that the oldest portion of the 
building might have been constructed about 60 
to 70 years back. According to him the por- 
tions marked as A to H in the Commissioner’s 
plan constitute the oldest portions. The por- 
tions marked as A to H in the Commissioner’s 
plan, viz., Exhibit C-2, constitute the main 
MLJ—13 
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portions of the building. Thus even from the 
evidence of the Engineer as R.W. 1, it is 
seen that the case of the landlord that the 
building is an old one is made out. Ina 
case of a claim under section 14 (1) (b) of 
the Act it is not necessary for the landlord to 
establish that the building is in such a condi- 
tion that it will crumble down in the near 
future. The landlord is entitled to demolish 
even a building which is not likely crumble 
down in the near future provided that he had 
a bona fide intention of demolishing the build- 
ing and construct a new building in that place. 
The condition of the building is relevant only 
for ascertaining the bona fides of the landlord 
in the sense that no landlord will demolish 
a building which is in good condition unless 
for a better return from the same. Only in 
this view we will have to examine the condi- 
tion of the building and see whether the con- 
dition of the building in such that no landlord 
will embark upon the project of demolition and 
reconstruction. In this case as already stated 
the building is more than 50 years old. The 
main portion of the building is more than 60 
years old and it is in evidence that the tenants 
are In Occupation of the building for more than 
50 years. A Commissioner was appointed at 
the instance of the tenants to inspect the 
building his report about the condition of the 
building is marked as Jéxhibit C-1 and the 


plan submitted by him is marked as Exhi- 
bit C-2. The Commissioner has noted seve- 
ral features which show that the building is 
an old one. The Commissioner has found 
in the main hall marked as ‘I’ in the plan 
Exhibit C-2 all the 15 rafters are replaced 
and the ceiling is newly plastered and that 
there is a crack running continuously east 
to west in the ceiling, which has been 
plastered with cement. |The Commissioner 
found that the plastering in several places had 
given away. -The rafters in several portions 
of the building are found to be moth-eaten. 
According to the Commissioner the condition 
of the building cannot be said to be strong, and 
appears to be an old building and the plastering 
of the walls are not in a good condition and 
the rafters are moth-eaten. No objection 
seems to have been filed by the tenants to the 
Commissioner’s report. The report also had 
heen allowed to be marked without calling the 
Commissioner for cross-examination. From 


the report of the Commissioner it cannot be 
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said that the building is in such a sound condi- 
tion in respect of which the demolition and 
reconstruction is not needed. 


5. My attention is drawn to the decision of 
a Single Judge of this Court reported in K. 

Ramachandra Rao v. Krishnaswami Iyengar 
and others’, referred to by the learned Rent 
Controller, where it has been held that it is 
not possible to hold that the requirement of 
a landlord who has no doubt the means and 
has obtained the necessary licence from the 
concerned authorities is bona fide, where his 
case in the petition for eviction is that the 
building in old and in a dilapidated condition 
and that he therefore requires_it for purposes 
of immediate demolition and reconstruction 
and that allegation has not been substantiated 
but has been found to be otherwise in that the 
building has been found to be in a sound con- 
tion although it is about 50 years old. But in 
this case from the Commissioner’s report it is 
seen that the condition of the building is not 
sound and hence the observation in the above 
case cannot be said to apply to the facts of 
this case. In a Division Bench decision of 
this Court reported in H. P. David and 
another v. N. Daniel and others’, it has been 
observed that the only requirement of section 
14 (1) (b) is the honest desire of the landlord 
to demolish the building and such demolition 
is to be made for the purpose of erecting a 
new building on the site of the building sought 
to be demolished. There is nothing in the 
language of this clause to warrant the view 
that the building should be old and decrepit. 

The expression : bona fide’ occurring in that 
clause cannot sustain the opinion that it is 
only when a building is old and in a dilapi- 
dated condition that it could be demolished 
for the purpose of putting up a new construc- 
tion so as to attract clause (b) of section 14 
(i). The impact of the section is that the 
desire on the intention to demolish and rebuild 
should be honestly entertained by the land- 
lord. It should not be a device to evict the 
tenant. In the case reported in Mahboob 
Badsha v. M. Manga Devi and another’, a 
single Judge of this Court observed that there 
is nothing in the language of section 14 (1) 
(b) to warrant the ter AA Mat the 
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words ‘bona fide required by the landlord’ is. 
referable only to the condition of the building 
ruling out every other consideration. It must 
not be forgotten that the Madras Buildings 
(Lease and Rent Control) Act is in essence 
expropriatory in character involving serious 
curtailment of the rights of owners of proper- 
ties and therefore Courts should not give any 
undue or wide interpretation to the provision 
beyond what the express language of the pro- 
vision warrants, in consonance with the avowed 
object of the legislation, namety, unreasonable 
eviction of tenants. There is nothing in the 
object of the enactment or in the language of 
section 14 (1) (b), which compels or neces- 
sarily warrants the view that once a building 
is let out, the Jandlord can never obtain pos- 
cession of the property either for better invest- 
ment or for improvement in the sense that the 
tenant acquires a permanent right, as it were, 
subject only to the dilapidated condition of 
the building. The condition of the building 
is obviously an objective test to be established 
by evidence and capable of verification by 
personal local inspection. If the crux of the 
question centres round the physical state or 
condition of the building, there will be very 
little scope for the notion of a bona fide re- 
quirement. There is no warrant for reading 
the words: ‘bona fide required by the landlord’ 
in section 14 (1) (b) as equivalent to “building 
bona fide requiring demolition”. Either the 
building requires demolition or it does not. 
But it is not possible to have an occupation of 
a building bona fide requiring demolition. A 
decrepit building no doubt may call for imme- 
diate demolition and without anything more 
the landlord could be said to have satished the 
requirement or condition of his bona fide re- 
quiring the building for immediate demolition. 
But the terms of the section are clearly wide 
enough to cover cases where the landlord bona 
fide requires a building for the expansion of 
his own business or for legitimate purposes. 
A concrete and immediate proposal or scheme 
to demolish an existing building and reconstruct 
it into a bigger, more productive and higher 
income-yielding one cannot by any means be 
said to be mala fide. The proper view to 
take of section 14 (1) (b) would be that 
whenever the condition of the building is not 
such as to require immediate demolition the 
casae of the landlord should be scrutinised to 
find out whether he bona fide intends to im- 
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mediately demolish the building or whether the 
provision is invoked merely with a view to 
evict the tenant. In that context the plans 
or schemes of the landlord, his resources, his 
getting sanction from the Municipal authorities 
for the reconstruction, etc., would have a-bear- 
ing as tending to establish the bona fide re- 
quirement of the landlord. Section 14 (1) 
(b) is not rendered inapplicable merely be- 
cause the building is not old or dilapidated 
but is in a good condition. In other words, 
if the intention of the landlord for demolition 
and reconstruction is proved to be genuine and 
not spurious or specious, he will be entitled to 
obtain an order for eviction under section 14 
(1) (6), whether or not the condition of the 
building is such as to require immediate demo- 
lition, the age and dilapidated condition of the 
building not being a sine qua non for such 
eviction. In the case reported in Panchamal 
Narayan Shenoy v. Basthi Venkatesha She- 
noyt, while dealing with a case arising under 
the Mysore Rent Control Act, 1961, the 
Supreme Court observed as follows :— 


“The proviso to section 21 (1) enumerates 
the various circumstances under which a 
landlord may seek to recover possession of 
the property, from his tenant. The require- 
ment contemplated under clause (7) of the 
proviso to sub-section (1) (analogous to 
section 14 (1) (b) of the Act) is that of the 
Jandlord and it does not have any reference 
to the condition of the building as such. 
What is necessary under that clause is that 
the landlord must satisfy the Court that he 
reasonably and bona fide requires the pre- 
mises for the immediate purpose of demoli- 
shing it and the demolition is for the pur- 
pose of erecting a new building in the place 
of the old one. No doubt, as to whether 
the Iandlord’s requirement is reasonable and 
bona fide has to be judged by the surround- 
ing circumstances, which will include his 
means for reconstruction of the building, and 
other steps taken by him in that regard. 
In considering the reasonable and bona fide 
requirement of the landlord under this 
clause, the desire of the landlord to put the 
property to a more profitable use after de- 


molition and reconstruction is also a factor - 
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that may be taken into account in favour 
of the landlord. In our opinion it is not 
necessary that the landlord should go fur- 
ther and establish under this clause that the 
condition of the building is such that it re- 
quires immediate demolition.” 


6. In the case reported in Pappu Ammal by 
Agent Paul Nadar v. Messrs. Lab Chemicals 
and P. S. Palani Chetty’, Nainar Sundaram, 
J., held that where the landlord has got means 
to carry out the work of demolition and re- 
construction and where there was no finding 
that the building is in a sound condition so 
that that factor may be taken into consideration 
to negative the bona fides of the landlord, the 
landlord is entitled to an order of eviction 
under section 14 (1) (b) of the Act. We 
have to apply the principles Jaid down in the 
above decisions to the facts of this case. 
The landlord had proved his means beyond 
doubt. Apart from producing Rs. 35,000 in 
Court he has produced balance statement in 
the Bank account under Exhibit A-6 which 
shows the balance of Rs. 9,267. Apart 
from that the Jandlord had produced the 
sale deeds Exhibits A-4, A-5 and A-7 in res- 
pect of the properties standing in his name and 
in the name of his wife showing that he has 
got the means to undertake demolition. He 
has also submitted plans to the ‘Corporation 
and had the same sanctioned under Exhibit 
A-3 and the same had also bean renewad as 
per Exhibit A-9. The condition of the build-., 
ing is also such that the claim of the landlondio 
for the purposes of demolition and reconstmferc 
tion is not renderefl mala fide. In-dealisdw 
with a case with similar facts in the1eatetrerot 
ported in Messrs. K. P. Lonappemeud Fonni 
v. S. Mohammed Iqbal? 1 Gdkwakrishnaxzog 
O.CJ., observed as follows: .etess ot en 19b10 


“In this case, there is-a-elear finding by the I 
Courts below that the building is an old one 
and from the evidence it is clear that it had 
cracks oh the floor and on the walls and the 
wooden frames are partially eaten away 
and have become hollow in certain places. 
The Courts below have also assessed the age 
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of the building as 50 to 55 years. The fact 
that this building got partially damaged due 
to the fire accident in the adjacent building 
was also taken into consideration by the 
Courts below. On these facts, there is a 
definite finding that the building is an old 
one and it requires demolition and recon- 
struction. I am therefore of the opinion 
that the authorities below have applied their 
mind regarding the existing condition of the 
building and have correctly come to the con- 
clusion that the building requires demoli- 
tion and reconstruction.” 


7. Even the Supreme Court in the decision 
‘reported in Metalware & Co. etc. v, Bansilal 
Sarma and others etc.1, observed that the exist- 
ing condition of the building is a relevant fac- 
tor to be considered in assessing the bona fides 
of the landlord in the matter of a claim under 
section 14 (1) (b) of the Act. 


8. Under the circumstances taking into con- 
sideration the condition of the building, the 
means of the landlord and the situation of the 
property, viz., in a busy commercial locality 
and the fact that the landlord had already 
submitted a plan and had the same sanctioned, 
the claim of the landlord cannot be said to be 
mala fide. All the indications point out that 
the claim of the landlord for the purpose of 
demolition and reconstruction is bona fide and 
the finding of the appellate Court in this re- 
gard cannot be said to incorrect. Hence the 
civil revision petition is dismissed. In view 
of the fact that the tenants are conducting the 
business for a considerable, time it is a fit case 
where six months time will have to ve granted 
for delivery of possession. Hence six months 
time is granted to the tenants for delivery of 
possession to the Jandlord. There will be no 
order as to casts. 


R.S. —— Petition dismissed 
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IN. THE HIGH COURT OF JUDICA- 


TURE AT MADRAS. 
PRESENT: —R. Sengottuvelan, J. 


Everest Pictures Circuit, Salem, repre- 
sented by its Proprietor, Nallaswami 
Gounder Petittoner* 
Us 

S. Karuppannan Respondent. 


Copyright Act (XIV of 1957), sections 55, 62 
—Suit for declaration and injunction—Tamal 
talkie film — Lease of film in favour of the 
plaintiff—Defendant attempting to release the 
same picture — Suit filed by plaintiff before 
District Munstf—Contention of defendant that 
District Munstf had no jurisdiction—Conten- 
tion accepted by District Munsif who ordered 
the return of plaint — Appeal by plaintiff to 
Districh Judge—District Judge holding Dis- 
trict Munsif had jurisdiction — Revision to 
High Court by defendant — Held civil Court 
may grant the relief of declaration but in- 
junction can be granted only by District Court 
ander section 62 of the Copyright Act. 


The plaintiff obtained the lease of the right to 
exhibit a Tamil talkie film from one S. The 
defendant attempted to release the same film. 
Therefore the plaintiff filed a suit for a decla- 
ration and permanent injunction in respect of 
the film before the District Munsif’s Court. 
The defendant raised the objection that the 
District Munsif’s Court had no jurisdiction to 
try the suit and that the suit was not main- 
tainable. This objection was accepted by the 
District Munsif who ordered the return of the 
plaint. The plaintiff filed an appeal to the 
District Court which held that the District 
Munsif had jurisdiction. The defendant filed 
a revision to the High .Court. 


Held, the civil Court might grant the relief 
of declaration as to who was entitled to the 
copyright. But further reliefs with reference 
to injunction, accounting etc., could only be 
obtained under section 62 of the (Copyright 
Act, from the Court having jurisdiction, viz., 
District Court. [Para. 3.] 


Since the present suit was one for declaration 
and injunction and no useful purpose would 


*C, R.P., No. 1886 of 1981. 
30th October, 1981, 
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be sərved by granting the mere relief of decla- 
ration, the only course available to the learned 
District Munsif was to return the plaint for 
presentation to the proper Court. 

[P ara. 3 m 


EVEREST PICTURES CIRGUIT, SALEM a- 


Case referred to:— 


S. Dharmalinga Nayakar v. D. Balasubra- 
mania Ayyar, A.I.R. 1937 Mad. 94. 


Petition under section 115 of Act V of 1908 
praying the High Court to revise the Order 
of the District ‘Court, Salem, dated 9th April, 
1981 and made in C.M.A. No, 17 of 1981 
against (O.S. No. 2136 of 1979-D.M.C. 
Salem). 


Raghavan, for T. V. Ramanujam and K. 


Balasubramanian and T. Muralidharan, for 
Petitioner. 

Jagadeesan, for Respondent. 

The Court made the following 
Orper.—This civil revision petition filed 


against the final order of the learned Dis- 
trict Judge of Salem passed in C.M.A. 
No. 17 of 1981, which itself is an order in 
the civil miscellaneous appeal arising from the 
judgment of the learned District Munsif of 
Salem in O.S. No. 2136 of 1979, directing 
the return of the plaint in O.S. No. 2136 of 
1979 on the file of the Court of the District 


Munsiff of Salem for presentation to the pro- 


per Court. The respondent herein who is the 
plaintiff in O.S. No. 2136 of 1979 is a Film 
Distributor. The negative right of the Tamil 
Talkie film called “Petralthan Pilaya” was 
sold to one Ms. Saraswathi, who was doing 
the business under the name and style of M|s. 
Saraswathi Film Circuit. She had every right 
to deal with the distribution of the said film. 
On 26th October,. 1978, the said Saraswathi 
and the respondent herein (the plaintiff in the 
suit) entered into an agreement by which she 
leased the right to exhibit the said film in the 
Revenue Districts of Salem and Dharmapuri 
for a period of 99 years from Ist January, 1979 
for proper and valuable consideration. ‘Ac- 
cording to the said agreement the respondent 
herein was entitled to make his own arrange- 
ment for the required number of prints neces- 
sary for the exhibition and exploitation of the 
said picture. To enable the respondent here- 
in to obtain the necessary print the said Saras- 
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wathi had passed a letter addressed to Mis. 
Vijaya Productions (P) Limited, Madras-26, 
requesting them to print and supply the re- 
quired number of prints to the respondent 
herein at his own costs as she had granted 
the lease-hold right of the said picture. When 
the civil revision petitioner, who is the defen- 
dant in the suit, made an attempt to release 
the same picture and when the respondent 
herein approached the civil revision petitioner 
to know his rights, he did not say anything 
except saying that he is going to release the 
picture. Since the attempt on the part of the 


civil revision petitioner trying to release the 
picture is unlawful the respondent herein filed 
a suit in O.S. No. 2136 of 1979, for a 
declaration and permanent injunction in res- 
pect of the above said picture. The conten- 
tion of the civil revision petitioner, „who is 
the defendant in the suit, is that the suit is 
not maintainable and the District Munsif's 
Court had no jurisdiction to try the suit. The 
existence of the very agreement between Saras- 
wathi and the respondent herein is challenged 
by the civil revision petitioner. The learned 
District Munsif tried issue No. 1, viz., Whe- 
ther the District Munsif’s Court has no juris- 
diction, as a preliminary issue and accepted 
the contention of the civil revision petitioner, 
the defendant in the suit, that as per section 
62 of the Copyright Act, 1957, hereinafter re- 
ferred as the Act, the suit ought to have been 
instituted only in the District Court and 
ordered the return of the plaint. As against 
the order of the learned District Munsif return- 
ing the plaint the respondent herein, who is 
the plaintiff in the suit, filed an appeal in C. 
M.A. No. 17 of 1981 on the file of the Court 
of the District Judge of Sam. The learned 
District Judge taking the view that the adjudi- 
cation in the suit relates to the question as to 
whether the alleged agreement in favour of the 
plaintiff or the alleged agreement in favour 
of the defendant is to prevail, that the suit is 
only a civil action which does not call for 
adjudication under the provisions of the Act 
and in the suit neither the question of passing 
off or limitation or any other question relat- 
ing to copyright is involved, set aside the 
order of the learned District Munsif and 
directed the District Munsif to dispose of the 
Suit in accordance with the law. As against 


the said decision of the learned District Judge 
this civil revision petition is filed, l 
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2. Before entering into a discussion regard- 
ing the matter in issue it will be useful to 
refer to the relevant provisions of the Copy- 
right Act. Section 13 of the Act, which 
deals with the works in which copyright sub- 
sists, is as follows :— 


“13 (1). Subject to the provisions of this 
section and the other provisions of this act, 
copyright shall subsist throughout India in 
the following classes of works, that is to 


say, 
CI EE E S E ENEE 


(2) ee ee ee ee ere 
(3) Copyright shall not subsist— 
(a) in any cinematograph film if a substan- 
tial part of the film is an infringement of 
a copyright in any other work: 
(4) The copyright in a cinematograph film 
or a record shall not affect the separate 
copyright in any work in respect of which 
or a substantial part of which, the film, or 
the case may be, the record is made. 
CS) Aad E E aees ao 
Section 14 of the Act deals with the meaning 
of copyright which. reads as follows :— 
“14. (1) For the purposes of this Act, 
‘copyright’ means the exclusive right, by 
virtue of, and subject to the provisions of, 
this Act— 


CG). antes ean tenes 


(c) in the case of a cinematograph film, to 
do or authorise the doing of any of the 
following acts, namely:— 


(i) to make a copy of the film; 


(ii) to cause the film, is so far as it con- 
sists of visual images, to be seen is public 
and, in so far as it consists of sounds, to be 
heard in public; 


(iii) to make any record embodying the re- 
cording in any part of the sound track asso- 
ciated with the film by utilising such sound 
track; 
(iv) to communicate the film by radio- 
diffusion.” 
Section 51 of the Act dealing with the in- 
fringement of copyright, reads as follows :— 
“51. Copyright in a work shall be deemed 
to be infringed—- 


(a) when any person, without a licence 
granted by the owner of the copyright or the 
Registrar of Copyrights under this Act or in 
contravention of the conditions of a licence 
so granted or of any condition imposed by 
a competent authority under this Act— 


(i) does anything, the exclusive right to do 
which is by this Act conferred upon the 
owner of the copyright; or 


(ii) permits for profit any place to be used 
for the performance of the work in public 
where such performance constitutes an in- 
fringement of the copyright in the work un- 
less he was not aware and had no reason- 
able ground for believing that such perform- 
ance would be an infringement of copyright, 


Section 55 of the Act dealing with the reme- 
dies for infringement of copyright, reads as 
follows :— U 


“55, (1) Where copyright in any work 
has been infringed, the owner of the copy- 
right shall, except as otherwise provided by 
this Act, be entitled to all such remedies by 
way of injunction, damages, accounts and 
otherwise as are or may be conferred by law 
for the infringement of a right: 


Provided that if the defendant proves that 
at the date of the infringement he was not 
aware and had no reasonable ground for 
believing that copyright subsisted in the 
work, the plaintiff shall not be entitled to 
any remedy other than an injunction in res- 
pect of the infringement and a decree for 
the whole or part of the profits made by the 
defendant by the sale of the infringing copies 
as the Court may in the circumstances deem 
reasonable. 


OAA " 


Section 62 of the Act dealing with the juris- 
diction of Courts, reads as follows:— 


“62. (1) Every suit or other civil 
proceeding arising under this Chapter in res- 
pect of the infringement of any other right 
conferred by this Act shall be instituted in 
the District Court having jurisdiction. 


Py; easton eee 
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Bearing those provisions in mind we have to 
decide whether the above said suit for decla- 
ration and injunction is maintainable in the 
Court of the District Munsif of Salem. In 
any given case the question of jurisdiction will 
have to be decided with reference to the plaint 
allegations. The case of the plaintiff, the res- 
pondent herein, in the suit is that he is the 
only person who is entitled to release, exhibit 
and exploit the said film within the Revenue 
Districts of Salem and Dharmapuri for a 
period of 99 years by virtue of an agreement, 
dated 26th October, 1978 entered into by them 
with one Saraswathi, who was entitled to the 
distribution rights of the picture in question. 
The case of the defendant, the civil revision 
petitioner herein, is that as per the letter of 
arrangement, dated 21st August, 1978, exe- 
cuted by one Raghunathan, the husband and 
power agent of Saraswathi, the defendant was 
given the exclusive lease-hold rights of distri- 
bution, exhibition and exploitation of the pic- 
ture in question and 37 other pictures, for the 
areas of Salem and Dharmapuri districts. 
Hence the defendant is entitled to the exclu- 
Sive right of exploiting the said picture in the 
above said areas. The rights of the plain- 
tiff under the agreement, dated 26th October, 
1978 itself is disputed by the defendant in the 
suit. As per section 14 of the Act, copyright 
in respect of a cinematograph film confers the 
right: (1) to make a copy of the film; (2) to 
cause the film, in so far as it consists of visual 
images, to be seen in public and, in so far as 
it consists of sounds, to be heard in public. 
Hence the plaintiff can be said to have a copy- 
right only if he proves that by reason of agree- 
ment, dated 26th October, 1978 he became en- 
titled to such aright. If the agreement, dated 
26th October, 1978 entered into between the 
plaintiff and the above said Saraswathi is 
admitted then the plaintiff can be demed to 
possess the copyright in respect of the said 
film. But when the agreement itself is not 
admitted unless the plaintiff proves his right 
by acceptable evidence it cannot be said that 
he is entitled to the copyright of the above said 
film. Whether the plaintiff is entitled to the 
copyright under the agreement, dated 26th 
October, 1978 or not is a civil dispute and the 
civil Court has jurisdiction to decide the same. 
But if the civil Court comes to the conclusion 
that the plaintiff is entitled to have the right 
to exhibit the above said film, then the plain- 
tiff can only be said to be entitled to a copy- 
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right in respect of the film and the civil reme- 
dies for the infringement of such copyright as 
provided under section 55 of the Act is avail- 
able to the plaintiff. Under section 55 of the 
Act where copyright in any work has been 
infringed, the owner of the copyright shall, 
except as otherwise provided in the Act, be 
entitled to all such remedies by way of injunc- 
tion, damages, accounts and otherwise as are 
Or may be conferred by the abovesaid Act. 
The only exception being that if the defen- 
dant proves that at the date of the infringe- 
ment he was not aware and had no reasonable 
ground for believing that copyright subsisted 
in the work, the plaintiff shall not be entitled 
to any remedy other than an injcnction in res- 
pect of the infringement and a decree for the 
whole or part of the profits made by the de- 
fendant by the sale of ihe infringing copies 
as the Court may in the circumstances deem 
reasonable. As already stated the remedy for 
an infringement can be had only from the Dis- 
trict Court having jurisdiction as per section 
62 of the Act. Section 62 says that every 
Suit or proceedings arising in respect of the 
infringement of copyright shall be instituted 
in the District Court having jurisdiction. 


3. In the ultimate analysis the civil Court 
may grant the relief of declaration as to who 
is entitled to the copyright. But further re- 
liefs with reference to injunction, accounting, 
etc., can only be obtained under section 62 
of the Act from the Court having jurisdiction 
vig., the District Court. In the case repart- 
ed in S. Dharmalinga Nayakar v. D. Bala- 
subramania Ayyar and another, a single ‘Judge 
of this Court while considering whether the 
civil Court can be allowed to grant the relief 
of mere declaration in respect of a similar 
question observed as follows: — 


“The only relief left is a declaration that 
the plaintiff is the author of the book in 
question. As regards this relief the learned 
City Civil Judge says that the plaintiff even 
on his own showing is entitled to other con- 
secuential reliefs besides a bare declaration, 
and that no useful purpose would be served 
by granting a relief of this kind to the plain- 
tiff. I entirely agree. After all, the grant 





l. A.I.R. 1937 Mad. 94.. 
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of a declaration is a matter of discretion and 

“© I think the learned City Civil Judge exer- 
cised a wise discretion in nipping a suit for 
a declaration of this kind in the bud in- 
stead of wasting his own time and that. of 
the defendants in trying a suit for a mere 
declaration like this: The appeal is really 
hopeless and I would even say frivolous. 
The plaintiff|appellant was - definitely told 
to present his plaint to the proper Court. 
Instead of . doing that he has preferred a 
baseless and hopeless appeal, The appeal 
is dismissed with costs.’ 


| Adopting the same reasoning since the present 

suit is one for a declaration and injunction 
land no useful purpose will be served by’ grant- 
ing the mere relief of declaration, the only 
course available to the learned District Mun- 
sif is to return the plaint for presentation to 
the proper Court. 


1 





So far as the adjudication as to who is entitl- 
ed to a declaration in respect of rights over 
the picture it is a matter coming within the 
jurisdiction of the civil Court having jurisdic- 
tion. But a mere declaration will not carry 
the purpose any further and the further conse- 
. quential reliefs flowing from such a declaration 
clearly. fall within the reliefs that can be got 
under section 55 of the Act, which can only be 
granted by the District Court under section 62 
' of the Act. Adopting the reasoning in the 
decision cited above I have no hesitation is 
holding that instead of permitting the civil 
Court to grant a declaration which is of no- 
use, the interests of justice will be better served 
and “multiplicity of proceedings can be avoid- 
ed by directing the return of the plaint to be 
presented tothe proper Court having jurisdic- 
tion. 
section 25 (c) of the Court-fees Act, which 
relates to the court-fee payable for reliefs 
under the Copyright Act. 
one contemplated under the Copyright Act, 
then the relief of declaration and injunction 
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Further the court-fee was paid under - 


If the suit is not — 
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will have to be valued according to the other 
provisions of the Act and the minimum valua- 
tion of Rs. 500 will not be available to the 
plaintiff. Inasmuch as the suit itself is 
valued under section 25 (c) of the Court-fees 
Act, the above suit can only be said to be a 
suit for the reliefs provided under section 55 
of the Act. 


4. In the light of the above reasoning I 
have no hesitation in setting aside the order 
of the learned District Judge and restore the 
order of the learned District Munsif by direct- 
ing the plaint in O.S. No. 2136 of 1979 on 
the file of the Court of the District Munsif of 
Salem to be returned to the plaintiff for the 
re-presentation to the proper Court. 


5. In the result the civil revision petition is 
allowed and the order of the learned District 
Judge is set aside and the order of the learned 
District Munsif is restored. The plaint will 
be represented within eight weeks -from this 
date. There will be no order as to costs. 


S.J. 


Petition allowed. 


à) VICTORY LAMINATIONS V. PLASTOLITE INDUSTRIES (Gokulakrishnan, 0.G}.) 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—P. R., Gokulakrishnan, O. CJ. 


Victory Laminations, represented by its 
Partner T. Jayaraman Petitioner* 


r. 


Plastolite Industries, represented by its 
Proprietor Bbikanchand Baid and others 
Pesnondents. 


Civil Procedure Code (V of 1908), Order 8-A 
—Money suit against firm pending—Applica- 
tion by defendant for issue of notice to two 
erstwhile partners of the firm—Application dis- 
missed as belated by trial Court—Order held 
untenable . 


In a Suit to recover money advanced to a 
partnership firm by means of a cheque, an 
application was made for issue of notice under 
Order 8-A, Civil Procedure Code, to two 
Specified persons alleged to be erstwhile part- 
ners of the firm. The trial Court dismissed 
the application. On revision, 


Held, it has been clearly averred by the peti- 
tioner herein that he wants indemnification from 
the two proposed respondents since they were 
partners at the time when the concerned 
cheque was issued by the plaintiff to the 
partnership concern. No doubt Order 1, 
rule 13 of the Code of Civil Procedure, 
speaks about objections as to non-joinder 
or misjoinder of parties in the suit, but 
this is a case wherein the defendant wants 
to invoke the third party procedure available 
to him under the ‘Code. Hence there is no 
relevancy in quoting Order 1, rule 13 of the 
Code to support the contention of the plain- 
tiff in the suit. Despite the delay in this 
case, the right of the petitioner to invoke the 
procedure Jaid down under Order 8-A can be 
safeguarded provided a prima facie case is 
made out and the ends of justice served. On 
th facts such a prima facie case is made out 
and the ends of justice would be served by 
permitting the petitioner to invoke the third 
party procedure to implead respondents 2 and 
3. |Para. 3.] 


ee ees 


*C.R.P. No. 491 of 1981. 
5th November, 1981. 
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V. Syamalan and N. Venkataraman, for Peti- 
tioner. 


N. D. Jose and N. K. Mohideen, for Respon- 
dent. 


The Court made the following 


OrpER.—The defendant in O.S. No. 2026 of 
1978, on the file of the ‘City Civil Court, 
Madras is the petitioner herein. The plain- 
tiff in the suit wanted to recover back a sum 
of Rs. 28,040 being the principal and interest 
of the amount advanced to the defendant by 
means of a cheque. The defendant is 
Messrs. Victory Laminations represented by 
its partner T. Jayaraman. It raised various 
contentions in the written statement. The 
said suit is pending and the petitioner herein 
filed I.A. No. 15485 of 1980 for issue of 
notice under Order 8-A of the Code of Civil 
Procedure to one T. Shanmugam and 
S. Jayalakshmi. In the affidavit filed in 
support of this petition, the petitioner herein 
has alleged that these parties were partners of 
Victory Laminations and even before they 
left the partnership, this cheque was issued by 
the plaintiff in the suit. It is further con- 
tended by the petitioner that these two per- 
sons who are sought to be impleaded as res- 
pondents are liable to indemnity the peti- 
tioner herein and the other partners of the 
firm. Hence it is prayed that notice under 
Order 8-A of the Code of Civil Procedure 


‘may be issued to the proposed respondents 2 


and 3. The trial Court, without properly 
appreciating the usual procedure dismissed the 
application. No doubt the trial Court has 
stated that the application is belated. It is 
against this order the present revision peti- 
tion has been filed. 


2. Mr. Syamalan, the learned counsel 
appearing for the petitioner, after pointing 
out the averments made in the affidavit filed 
in support of the application filed under 
Order 8-A of the ‘Code of Civil Procedure, 
submitted that in order to claim indemnity, 
it is necessary that the proposed respondents 
must be made parties to the suit. This argu- 
ment is opposed by Mr. Jose, the learned 
counsel appearing for the plaintiff in the suit 
on the ground that the application is belated, 
that it is filed in order to protract proceedings 
and that since the defendant has failed to 
implead . these respondents under Order 1, 
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tule 13, Civil Procedure Code, he must be 
held to have waived his right. The learned 
counsel appearing for the proposed respon- 
dents 2 and 3 submitted that as per the deed 
of dissolution, they are not liable to pay and 
they are unnecessary parties to the suit. 


3. I have carefully gone through the facts 
of the present case. It is clear that under 
Order 8-A. of the ‘Code of Civil Procedure, a 
defendant in the suit can get the leave of the 
Court to issue a notice to third parties. The 
order reads: ° 


“Q-A. (1) Where a defendant claims to 
‘be entitled to contribution from or indem- 
nity against any person not already a party 
to the suit (hereinafter called a third 
party), he may, by leave of the Court, issue 
a notice (hereinafter called a third party 
notice): to that effect, sealed with the seal 
of the Court. The notice shall state the 
‘nature and grounds of the claim. Such 
notice shall be filed into Court with a copy 
‘of the plaint and shall be served on the 
- third party according to the rules relating 
- to the service of summons”. 


It has been clearly averred by. the petitioner 
herein that he wants indemnification from the 
two proposed respondents since they were 
partners at the time when the cheque was 
issued by the plaintiff to the partnership con- 
cern. No doubt Order 1, rule 13 of the 
Code of Civil Procedure speaks about objec- 
tions as to non-joinder or misjoinder of par- 
ties. This is not a case wherein the defen- 
dant wants to raise a contention either of non- 
joinder or misjoinder of parties in the suit, 
but this is a case wherein the defendant wants 
to invoke the third party procedure available 
to him under the ‘Code. Hence I do not 
think there is any relevancy in quoting 
Order 1, rule .13 of the Code to support the 
contention of the plaintiff in the suit. No 
doubt there is a delay in this case. Neverthe- 
less, the right of the petitioner to invoke the 
procedure laid.down under Order 8-A can be 
safeguarded provided a prima facie case is 
imade out for the issue of such notice.. . As 
the facts. stand the cheque was issued by 
the plaintiff as early as 26th November, 1975. 
The partnership was dissolved on 15th Febru- 
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ary, 1976. It is only after 15th February, 
1976, the proposed respondents went out of the 
partnership. No doubt it is argued on be- 
half of the proposed respondents that they are 
not liable to pay the suit amount not any 
indemnity can be claimed against them. ‘All 
these contentions can be effectively agitated in 
the main suit itself. We are now only at 
the stage of issuing a notice under Order 8-A, 
Civil Procedure Code. 
prima facie case is being 


(1982 


Inasmuch as a, 
made out by the | 


defendant in the suit to claim indemnity from |, 


the proposed respondents, I am of the view} 


that the ends of justice would be served by 
permitting the petitioner to invoke the third 


party procedure in order to implead respon- } 
In these circumstances, thet 


dents 2 and 3. 
civil revision petition is allowed and I.A. 
No. 15485 of 1950 is ordered as prayed for. 
Since the suit is of the year 1978, the trial 
Court is directed to dispose of the same before 
the end of January, 1982. The respondents 2 
and 3 herein are at liberty to contest the claim 
of the petitioner herein without in any way 
being prejudiced by the observations made in 


this order. There will be no order as to 
costs. 
R.S. —— Petition allowed .- 


Pag 


I}. PANDIYAN ROADWAYS QORPN., MADURAI 9. KARUNANITHI 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PrESENT:—G. Ramanujam and V. Sethu- 
raman, JJ. 


Pandiyan Roadways Corporation, Madurai, 
through its Managing Director 


Appellant* 
v. 


Karunanithi (Minor) by his father and 
next friend B. Purushothaman and ano- 
ther Respondeénts . 


Motor Accident Claim—Three boys riding a 
cycle—Bus coming in the opposite direction— 
Two dogs fighting nearby—Cyclist disturbed 
by dog-fight losing balance and falling down 
—Front wheel of bus coming into contact 
with the right arm of one of the boys—Claim 
petition filed by injured person — Tribunal 
finding bus driver as having last opportunity 
to avoid the accident and negligent—Compen- 
sation awarded—Order upheld. 


The claimant -was travelling with his brothers 
on a cycle. His younger brother was seated 
in the back seat. The cycle was proceeding 
from north to south. At that time a city 
bus belonging to Pandiyan Roadways Corpora- 
tion was coming from south to north. Two 
dogs were fighting with each other on the road. 
At first they came in front of the bus. On see- 
ing the dogs, the bus driver slowed down the 
bus. The dogs proceeded towards the cycle. 
In order to avoid the dogs, the brother of the 
injured slightly turned the cycle towards his 
tight and he lost his balance. The three occu- 
pants of the cycle fell down. While the clai- 
mant fell down on the right side in front of the 
cycle, the other two brothers fell down on the 
left. At that time the front wheel of the bus 
came into contact with the right arm of the 
claimant and the tyre tore-off all the muscles 
of the right hand and the bones were visible, 
The injured person filed a claim petition. The 
Motor Accident Claims Tribunal held that 
the last opportunity to avoid the accident was 
only with the bus driver and accordingly 
awarded compensation, against the Pandiyan 
Roadways Corporation. The Corporation 


filed the present appeal to the High Court. 
Å 


*AJA.O. No. 341 of 1979. 
2nd July, 1981. 
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Held, where three immature persons were 
riding on a cycle, and were disturbed by a 
dog fight, the reaction of any bus driver act- 
ing reasonably would have been to stop the 
vehicle, especially when the vehicle had slow- 
ed down because of the dogs and the pre- 
sence of a bus stop at a short distance. This 
is a clear case. of negligence on the part of the 
driver and the ‘Corporation, his employer, 
was rightly held liable. [ Para. 18.] 


Cases referred to :— 


Sukhraj Bhuj v. Calcutta State Transport 
Corporation, A. I. R. 1966 Cal. 620 ; Delhi 
Transport Corporation v. Shabir A hmed, 
1972 A.C.J. 465; The Motor Owners Insu- 
rance Company Ltd. v. Smt. Sharda Thackar, 
1974 A.C.J. 239; Davias v. Maun, (1842) 
10 M. & W. 546: 152 E. R. 588: Boy 
Andrew (Owners) v. St. Regnvald, ( 1948) 
A.C. 140; Davies v. Swan Motor Company 
(Swansea) Ltd., James, Third Party, (1949) 
2 K.B. 291; Chan Lee Kheen v. Lat Siew 
San, 1971 A.C.J. 408. 


Appeal against the order of the Motor Acci- 
dents Claims Tribunal (IV Additional Sub- 
ordinate Judge), Madurai, dated 15th Febru- 
ary, 1979, and made in M. A. C. O. P. 
No. 112 of 1978. 


P. Pandi, for Appellant. 


K. Jayaraman for P. Ananthakrishnan Nair, 
for Respondents. 


The Court made the following 


Orper.—The Pandiyan Roadways Corpora- 
tion has filed this appeal against an award of 
compensation passed by the Motor Accident 
Claims Tribunal, Madurai, in M.A.C.O.P. 
No. 112 of 1978. 


2.- On 13th February, 1978, at about 
8-30 A.M. the claimant was travelling with 
his brother in a cycle. His younger brother 
was seated in the back seat. The cycle was 
coming from north to south near the Indian 
Bank Colony, Natham Road, Madurai. At 
that time the city bus TMN 5186 belonging 
to the appellant and driven by the second res- 
pondent was coming from south to north. 
The cycle was proceeding on the left side of 
the road. Two dogs were fighting with each 
other. At first they came in front of the city 
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‘bus. On seeing the dogs the second respon- 
dent! slowed down the bus and the dogs pro- 
ceeded towards the cycle. In order to avoid 
the dogs, the brother of the injured slightly 
turned the cycle towards his right and he lost 
his balance. The three occupants of the 
cycle fell down. While the claimant fell 
down on the right side in front of the cycle, 
the other two brothers fell down on the left. 
At that time the front wheel of the bus came 
‘into contact with the right arm of the claimant 
and the tyre tore-off all the muscles of the 
right hand and the bones were visible. If the 
driver of the bus had completely stopped the 
vehicle, the accident, according to the clai- 
mant, would not have taken place. The 
claimant, therefore, alleged that the injury to 
‘his hand was solely due to the negligence of 
the second respondent and that the appellant 
was vicariously liable. The compensation 
claimed was Rs. 50,000 made up of Rs. 500 
for extra nourishment, Rs. 5,000 for pain and 
suffering and Rs. 44,500 for continuing of 
permanent disability and for loss of earning 
“power. 


-3. The appellant denied any rashness of 
‘negligence on the part of the driver and con- 
tended in its statement before the Tribunal 
-that the accident was brought about solely by 
-the careless manner in which the brother of the 
claimant was driving the cycle. An objec- 
stion was also taken to the amount of compen- 
‘sation claimed. 


A. On the allegations of the respective par- 
ties, the Tribunal framed two points, which 
-arose for consideration as follows: 


(1) Whether the accident was due to the 
rash and negligent driving of the second 
respondent of the city bus TMN 5186 be- 
longing to the first respondent? and 


(2) If so, what is the amount of compen- 
sation to be awarded and from which of the 
respondents, whether from the Corporation 
or from its driver? 


3. P.W. 3, the claimant’s brother, who 
drove the cycle, in his evidence stated that 
-the driver of the bus saw them falling down 
and that he did not even stop the bus. He 
stated that the bus was at a distance of about 
6’ at the time of the brother falling down. | 


6. PW. 4; who was an eye-witness, speaks 
‘to’ the boys’ falling down and the driver of 
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the bus not stopping it. According to him, 
the bus was proceeding slowly, because there 
was a bus stop ahead and after seeing the 
dogs fighting he further slowed it down. He 
stated that the ‘boys, who travelled in the 
cycle, get frightened, lost their balance and 
fell down. According to him, the bus was 
. a distance of about 10’ when the boys fell 
own. 


7. The driver of the bus gave evidence as 
R.W. 1. He also stated that the boys fell 
down when the bus was at a distance of 
about 3 or 4’ that he applied brakes and that 
the bus stopped at a distance of 1% or 2’. 
In cross-examination he admitted that even 
if the brake was applied immediately, the 
bus would stop at a distance of about 2’. 


8. On an appreciation of the evidence the 
Tribunal came to the conclusion that the last 
opportunity to avoid the accident was only 
with R.W. 1, the driver, that the fighting of 
street dogs and the consequent falling down 
of the claimant and his brothers from the 
cycle could not be treated as acts of negligence 
on their part and that the accident was solely 
due to the negligence of the driver. He 
gave Rs. 15,000 as compensation for the in- 
juries sustained ; Rs. 4,000 for pain and suffer- 
ing and Rs. 500 for extra nourishment that 
was required during the long period of the 
treatment. In all Rs. 19,500 was awarded. 
The claimant was in the hospital for five 
months and subsequently had been visiting the 
hospital for treatment. The claimant is not 
in a position to use his forearm and right 
hand, like a normal person, and the extent of 
disability is about 40%. Taking into account 
all these aspects, the above amount of com- 
pensation has been awarded. 


9. Inthe present appeal, the learned counsel 
for the Pandiyan Roadways Corporation con- 
tended that this is a clear case in which the 
accident was solely due to three persons riding 
on a bicycle, that the bus was coming on its 
own side of the road, that the anxiety of the 
bus driver to avoid the injury even to the 
dogs would show thet he was careful as a 
reasonable man would be and that the loss 
of control over the cycle and the falling of 
the claimant in-front of the bus and the subse- 
quent damage to his arm could not be attri- 
buted to the appellant’s driver. 
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10. For the respondents the submission was 
that the driver ought to have noticed the on- 
coming cycle and that if the driver had applied 
the brakes instead of driving the vehicle fur- 
ther on, there would have been no scope for 
the accident. 


11. In support of his submission the learned 
counsel for the appellant relied on a decision 
of the Calcutta High Court in Sukhraji Bhuj 
v. Calcutta State Transport Corporation, in 
Which it has been laid down that the duty of 
one driving an omnibus was merely to take 
reasonable care not to do harm to others by 
the manner in which he drives the omnibus 
and that if somebody would sweep down all 
on a sudden in front of a fast vehicle like an 
omnibus without anything like a warning to 
the driver it would hardly be fair to accuse 
the driver of the bus of negligence. In that 
case the deceased jumped off a running 
tram—car and came into contact with the 
right rear wheel of the omnibus, It was 
held that the bus driver was not to be blamed. 
It was pointed out that if the deceased boy 
had put himself on the road long or some- 
time before the omnibus had reached the 
point where he was, the driver would have 
been negligent and that when the boy put 
himself on the road all on sudden, the stigma 
of negligence could not be put upon the 
driver. ere aad 


12. We do not see how this case is of any 
assistance to the appellant. As found on the 
facts therein, the boy jumped down from a 
moving vehicle and the driver of the bus 
could not have had an opportunity of antici- 
pating it. It was, therefore, clear that the 
driver could not be found fault with. 


13. The learned counsel referred us to two 
other decisions viz., Delhi Transport C. orpora- 
tion v. Shabir Ahmed? and The Motor 
Owners Insurance Company Ltd. v. Smt. 
Sharda Thackar and others?. Jn the first 
case which was decided by the Delhi High 
Court, a person was crossing the road.. He 
had hardly gone 4 to 5 yards when he saw 


ŰR 
1. A.I.R. 1966 Cal. 620. 

2. 1972 A.C.J. 465. 

3. 1974 A.C.J. 239, 
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a bus coming on the road. The bus had to 
reach the place to which the person crossing 
was also going. On seeing the bus, he stop- 
ped going further and turned his cycle back 
to the other side. It was at that stage he 
was hit by the bus. It was held that it would 
not be justifiable to say that the bus driver 
Should have anticipated that the cyclist would 
retrace his steps on seeking the bus approach- 
ing him, nor it would be proper to say that 
the driver should have slowed down the bus 
sufficiently in order to stop the bus imme- 
diately, particularly in view of the fact that 
the bus had stopped at the point of impact. 


14. In the other decision, the Motor Owner's 
Insurance Company Ltd. v. Smt. Sharda 
Thackar and others+, decided by a learned 
single Judge of the Orissa High Court, the 
driver had cleared the traffic safely. But 
somebody for some reason or other got be- 
low the chassis and was run over by the rear 
wheel. The Court held that the driver was 
helpless against such unforeseen circumstances 
and that there could be no actionable wrong. 
Even here, it is clear that the driver was not 
to be blamed, because after proceeding up to 
a particular point, he could not see any per- 
son falling under the rear wheel and injuring 
himself. There was no possibility or scope 
for avoiding the accident. Thus, these two 
cases also are of no assistance to the appellant. 


15. The Tribunal has used the expression 
“last opportunity”. The Tribunal seems to 
consider that, between the cyclist and the bus 
driver, the bus driver had the last oppor- 
tunity to avoid the accident and, therefore, he 
has to be held liable. The rule of “last 
opportunity” was first laid down in Davies v. 
Mann?, The applicability of this doctrine 
was set at rest by a decision of the House of 
Lords in Boy Andrew (Owners) v. St. Regn- 
vald?. The decision of the House of Lords 
dealt with a case of collision between two 
ships. One ship was trying to overtake the 
other and under the rules applicable to the 
ships, a ship which was being overtaken had’ 





1. 1974 A.C.J. 239. 

2. (1842) 10M. & W. 546: 152 E.R. 
588. 

3. 1948 A.C. 140. 


110 


to keep to its course. Unfortunately, the ship 
that was being overtaken suddenly swerved 
and, therefore, there was a collision between 
ihe overtaking vessel and the overtaken vessel. 
‘The overtaken vessel sank with all hands. The 
cause of this swerve was not known. It was 
held that both the vessels, by synchronous 
faulty navigation, contributed. to causing the 
accident, the overtaken vessel by failing to 
keep her course and the overtaking vessel by 
making a pass too close, and that there was no 
question of considering which of the vessels 
had the last opportunity of avoiding the result 
of the other’s negligence. The report of the 
Law Revision Committee (Cmd 6032 of 
1939 at page 16) running as follows was 
cited : 


“Tn truth, there is no such rule .......... 
the question, as in all questions of liability 
for a tortious act, is, not who had the last 
opportunity of avoiding the mischief, but 
whose act caused the wrong?” 


Tt was pointed out by the House of Lords 
that the suggested test of “last opportunity” 
seems to be have been inaptly phrased and 
likely in some cases to lead to error. 


16. After referring to this decision, it was 
pointed by the Court of Appeal in Davies v. 
Swan Motor ‘Company (Swansea) Lid. 
James, Third Party’, that the doctrine of 
“last opportunity” fell into disrepute and was 
superseded by the simple test: what was the 
cause, or what were the causes of the damage? 
Thus, causation was the decisive factor. 


17. In the present cause, we have to find out 
as to what is the cause of the accident. The 
accident here is the running over of the arm of 
the boy aged about 6. The driver was in a 
position to look out as to what was happening 
in the front. He saw the dogs fighting and he 
must have seen the boys coming in the cycle. 


If only he had stopped the vehicle, as a pru-. 


dent man would have, he would have avoid- 
ed the accident. The fact that he alleges 


that he did not see the boy falling until he. 


came tao close is not decisive of the question 
of negligence. Admittedly the cyclist was 
coming on at a slow speed and there was also 


— 
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a bus stop ahead. When he saw the boys com- 
ing in front and the dogs fighting with each 
other, he could have easily anticipated that 
the dogs would not be stationary before an on- 
coming bus and even likely to run this way 
or that. He should have immediately stop- 
ped the bus, so that neither the dogs nor the 
boys would have been injured. It is this 
doctrine of “last opportunity” having gone 
into disrepute that is referred to in the deci- 
sion of the Federal ‘Court of Malayasia in 
Chan Lee Khee v. Lai Siew San and others’. 
Tt is unnecessary to deal with the said decision 
except to mention that in that case a car which 
had been stopped by the driver on a highway 
and which was mistaken by the on-coming 
traffic as one on the move, was damaged. The 
Court held that leaving the vehicle on the mid- 
dle of the road was the cause of the accident 
and the on-coming traffic was not responsible 
for it. 


18. It has been poiged out that a higher 
degree of care is due from those who knew 
of or ought to anticipate the presence of dis- 
abled or immature persons. See Halsbury’s 
Laws of England, Third Edition, Volume 28, 
page 11, paragraph 9. This is such a case. 
When three immature persons were riding in 
a cycle, and were disturbed by a dog-fight, 
the reaction of any person acting reasonably 
would: have been to stop the vehicle, especial- 
ly when the vehicle had slowed down because 
of the dogs and the presence of a bus stop 
at a short distance. It has therefore to be 
held that this is a clear case of negligence on 
the part of the bus driver. 


19. It is also argued that there was contri- 
butory negligence on the part of the claimant, 
as he was one of the three persons going on 
a cycle, which was against the rules. Assum- 
ing that three boys should not have gone to- 
gether in a cycle, it does not mean that the 
bus driver is entitled to injure them. If they 
had contravened any rule of the road, that 
would have to be dealt with by the appro- 
priate authorities and not by the bus driver 
hitting and injuring them. A boy of six 
cannot be found to (sic) be guilty of any 
negligence as he has not attained the age of 





1. 1971-A.C.J. 408. 
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discretion to realise the consequence of his 
acts. 


20. Further the contention regarding con- 
tributory negligence had not been taken be- 
fore the Tribunal. Being a matter on which 
evidence would have to be led and considered, 
if such a plea had been taken at the appro- 
priate stage, we do not feel called upon to go 
into it further. 


21. We do not find any circumstance, on 
the basis of which we can reduce the quantum 
of compensation, when the boy’s right arm 
has more or Jess become useless and he has 
been on prolonged treatment. . The damage 
is permanent, so to say, and we, therefore, 
find no justification for reducing the estimate 
of compensation from Rs. 19,500. 


22. The appeal is accordingly dismissed. 
There will be no order as to costs. 


S.J. 
IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—G, Ramanujam and R, S engottu- 
velan, JJ. 





Appeal dismissed. 


United India Fire and General Insurance 
Co., Limited, Madurai A ppellant* 


Lv x 


‘M.S. Durairaj and others 
Respondents. 


Motor Vehicles Act (IV of 1939), section 110 
(c)—Oral evidence, contrary to pleadings— 
Whether can be permitted to be adduced — 
Comprehensive policy — Prohibition against 
carrying passengers for hire or reward — 
Policy not covering risk. 


Held: A party cannot be allowed to go behind 
his pleadings and let in evidence contrary 1.) 
the same. If the averments in the plead- 
ings originally set out required modification 
on the ground’ of mistake etc., it may be 
open to the party to have the pleadings 
amended with Jeave of the Court and then 
adduce evidence in accordance with the amend- 
ed pleadings. [Para. 12.] 
ee a ee ee 
*A.A.O. No. 78 of 1978. 

- Q3rd February, 1981. 





Section 110 (c) of the Motor Vehicles Act, 
says that ‘in holding any enquiry under sec- 
tion 110 (b), the Claims Tribunal may, sub- 
ject to any rules that may be made in this 
behalf follow such summary procedure as it 
thinks fit”. But the said expression given to 
the Tribunal to formulate its procedure has 
to be consistent with rules of natural justice 
and must not contravene the provisions of 
Jaw. If the oral evidence is permitted to be 
adduced by one ‘party contrary to his own 
pleadings, the other party will naturally be 
taken by surprise and there will clearly be 
failure of the rules of natural justice; it can- 
not be disputed that the Tribunal has got the 
power to permit a party to amend his plead- 
ings. [Para. 12.] 


The Insurance Policy contains the following 
clause under the head of limitation as to use :— 
“The policy does not cover use for hire or 


39 


reward ..... cc cece eee eee eee . 


“Use only for social, domestic and pleasure 
purposes and for the insured’s business”. 


If the deceased was carried in the car for hire, 
then there has been a use of the car for an 
unauthorised purpose. In view of the above 
terms contained in the policy, the Insurance 
Company cannot be held liable. [Para. 12.] 


Cases referred to:— 


Bihar Co-operative Motor Vehicle Insurance 
Society v. Rameshwar Raut, A.1.R. 1970 
Pat. 172; Shafudeen v. M. I. Fandya, 
(1971) 12 Guj.L.R. 97; Manjit Kaur v. 
M. S. Vanochand Insurance Co., Ltd., 
(1969) A. C. J. 286; Bright v. Ashfold, 
(1932) 2 K.B. 153; Motor Insurers Bureaw 
v. Carmell, (1970) A.C.J. 144; Pushpabat 
yv. M|s. Ramjit Ginning and Pressing Co., 
(1977) A.C.J. 343. 


Appeal against the order of the Motor Acci- 
dots Claims Tribunal IV Additional Sub- 
Court, Madurai, dated 26th November, 1977 
and made in M.A.C.O.P. No. 36 of 1976. 


K. S. Narasimhan, for Appellant. 
A. Ramanathan, for Respondents. 
The Judgment of the Court was delivered by 


Ramanujam, J—This is an appeal filed by the 
United India Fire and General Insurance 
Company Limited, Madurai, against the 
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award passed by the Motor Accidents Claims 
Tribunal, Madurai in M.A.C.T.O.P. No. 36 
of 1976, at the instance of the claimants|res- 
pondents 1 to 8 herein. 


2. On 27th October, 1975, one Alagappan 
aged about 32 years, who was a Senior Clerk 
of the State Bank of India, Kodaikanal, was 
returning from Madurai to Kodaikanal in a car 
MDA 1194 which was owned by 9th respon- 
dent and driven. by the 10th respondent herein. 
At about 6 a.m. when the car was going in 
front of the Paravai Mill gate in Samayanal- 
lur;on the Dindigul Main Road, the driver 
of the car lost control of the vehicle and the 
car went to the left end of the road and hit 
against a tree and as a result of the impact, 
the gear rod caused grievous injury on the 
stomach of Alagappan. He was immediately 
taken in a bus to the Government Hospital, 
Madurai, where he died the next day. -The 
said car had been insured with the second 
respondent (appellant herein) in the Original 
Petition before the Tribunal. On the ground 
that the said accident was due to rash and 
negligent driving of the car by its driver, the 
legal representatives of the deceased Alagap- 
pan claimed a compensation of Rs. 75,000 
before the Motor Accidents Claims Tribunal, 
Madurai. 


3. In the said claim petition respondents 1 
and 3, owner of the car and the driver res- 
pectively, remained ey parfe and the claim was 
resisted only by the insurer, second respon- 
dent. The objection taken by the insurer was 
that as it has been mentioned in the claim 
petition, itself that the car was used for carry- 
ing passengers on hire, which was against the 
terms of the insurance policy, the insurer 
was not liable, that in any event there was 
no rashness and negligence on the part of the 
driver of the car, that the car was proceeding 
slowly and cautiously on the proper side of 
the road at a moderate speed of 35 KM per 
hour, that there was drizzling at the time 
and in a turning the car skidded to the left 
and hit against a tree and that, therefore, the 
accident cannot be said to be due to rash- 
ness and negligence on the part of the driver 
of the car. It was also contended that since the 
injuries sustained by the deceased were very 
slight, the claim by the legal representatives 
of Alagappan for compensation of Rs. 75,000 
As highly exaggerated. 
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4. After going through the counter-affidavit 
filed by the insurer, a reply affidavit was filed 
by the claimants, wherein they had again 
asserted that Alagappan, Arokiaswami and 
one Velumani travelled in the car on payment 
of Rs. 15 as hire charges. Further, they 
have stated that the deceased Alagppan was 
getting actually a salary of Rs. 1,067 per 
month at the time of his death. 


5. On these pleadings the following two 
points were set down for consideration by the 
Tribunal: 


(1) Whether the accident took place , on 
account of rash and negligent driving of the 
first respondent’s car by the third respon- 
dent? 


(2) Whether the petitioners are entitled to 
compensation, and to what extent and against 
whom? 


6. On the side of the claimants, the first 
claimant had been examined as P.W. 1 and 
another person, who travelled in the car dur- 
ing the time of occurrence, had been examined 
as P.Wi. 2. P.W. 1 had spoken to gene- 
rally about the occurrence and the death of 
his son as a result thereof. He has marked 
Exhibit P-1, Pay ‘Certificate given by the 
Branch Manager in relation to pay parti- 
culars of the deceased. Exhibit P-2 is a copy 
of the post-mortem certificate, Exhibit P-3 ex- 
tract from the death register, Exhibit P-4 
SS ..G. Book of the deceased, Exhibit P-5 
certificate from the branch Manager about 
the date of joining of the deceased in the 
bank and Exhibit P-6 copy of the Motor 
Vehicles Inspector’s report. P.W. 2 had 
deposed about the facts relating to the acci- 
dent. On the side of the respondents, no 
oral evidence was adduced and only Exhi- 
bit P-1 the policy of insurance had been 
marked. pe mes 


7. On the first point as to whether there 
was any rashness and negligence on the part 
of the driver of the car, the Tribunal, after 
analysing the oral and documentary evi- 
dence above referred to, held that-the car 
was driven in a rash and negligent manner, 
that the accident was entirely due to such 
rashness and negligence on the part of the 
driver of the car. On the second point relat- 
ing to the quantum of compensation and the 
person who is liable to pay the same, the 
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Tribunal held that a sum of Rs. ‘75,000 is a 
fair and reasonable compensation. In that 
view it passed an award for the said sum in 
favour of claimants 2 to 4 as against respon- 
dents 1 to 3. The Tribunal had taken the 
view that the first claimant being the father 
of the deceased, and claimants 5 to 8 being 
his brother and sisters cannot be held to be 
dependants or legal representatives and that 
only the mother and children of the deceased, 
who are claimants 2 to 4 are entitled to 
claim the compensation as dependants as well 
as heirs-at-law of the deceased. The said 
award has been challenged by the appellant- 
insurer of the car. 


8. The main contentions advanced on be- 
half of the appellant are as follows: (1) That 
the car, having been used for carrying passen- 
gers for hire or reward contrary to the terms of 
the insurance policy, the insurer is not liable 
for the accident which had taken place when 
the car was used for an unauthorised pur- 
pose. (2) That even if the car has not been 
used for carrying the passengers for hire or 
reward, and the deceased was taken only as 
a gratuitous passenger the liability of the 
insurer will not extend to such gratuitous 
passengers. 


9. In this case on the first question the 
learned counsel for the appellant has referred 
to the claim petition wherein the claimants 
have stated that the deceased paid hire charges 
and travelled in the car which was being used 
as an illicit taxi. Taking note of this aver- 
ment in the claim petition itself, the Insurance 
Company in its counter had disclaimed the 
liability on the ground that the car has been 
used for an unauthorised purpose. At least 
after seeing the counter-statement, the clai- 
mants should have waken up. However, the 
claimants filed a reply statement asserting 
that the deceased Alagappan was carried in 
the vehicle on payment of hire charges. At 
the stage of trial, however, the first claimant 
examined as P.W. 1 deposed that the deceas- 
ed was given a‘ free lift by the driver of the 
car from Madurai to Kodaikanal and P.W., 2 
had also deposed that himself and two other 
persons travelled in the car without payment 
of any hire charges. An objection was taken 
by the insurer that oral evidence cannot be 
let in contrary to the pleadings. The clai- 
mants had contended that ‘no doubt a blunder 
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has been committed in preparing the petition, 
since the averments had been made on the 
representations of the petitioner No. 1 and 
the petitioner No. 1 had not witnessed the 
accident properly and he has spoken to hear 
say”. According to the claimants they knew 
about the free lift only at the stage of trial. 
The Tribunal accepted the said new stand 
taken on behalf of the claimants mainly on 
the basis of the evidence of P.W. 2. The 
Tribunal felt that as the counsel had express- 
ed regret that the petition had been drafted on 
wrong information given by the claimants, 
and as the counsel had to do justice to his 
clients and put forward a genuine version of 
the case in the enquiry, some amount of 
latitude in the assessment of the averments in 
the claim petition relating to the use of the car 
as a taxi has to be allowed and that on the oral 
evidence of P.W. 2, an independent witness, 
who had also travelled in the car at the time 
of the accident, it must be held that the car 
was not used as a taxi and the deceased was 
given only a free lift. The said finding of 
the Tribunal has been attacked by the appel- 
lant as legally unsustainable. 


10. We are of the view that the Tribunal 
is in error in accepting the evidence of 
P.W. 2 at its face value. It is true P.W. 2 
has stated that he, the deceased, and another 
were carried in the car gratuitously from 
Madurai to Kodaikanal. But, it is difficult 
to accept that statement unless the owner or 
driver of the car is either related to the per- 
sons carried or a close friend of them. The 
driver or the owner are admittedly utter 
strangers to the persons who were carried in 
the vehicle. It is unlikely that the driver of 
the car would have agreed to give them free 
lift from Madurai to Kodaikanal, without 
any hire or reward. It is not claimed, as a 
matter of fact, by P.W. 2 that he knew 
either the owner or the driver of the car be- 
fore the date of the accident. Thus, the 
probability is that the driver of the car carried 
the deceased and other persons in the car 
which was proceeding from Madurai to 
Kodaikanal only for hire or reward. 


11. According to the appellant, the clai- 
mants are in any event, not entitled to go 
behind their pleadings which contain a cate- 
gorical averment that the deceased was travel- 
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ling in the car on payment of hire charges 
and adduce evidence that he was carried in 
the car gratuitously which is contrary to the 
pleadings, and the Tribunal has no justifica- 
tion or jurisdiction to show any latitude in 
this regard. It is pointed out by the appel- 
lant that even if there is a mistaken aver- 
ment both in the original claim petition as 
well äs in the reply statement, the Court can 
permit the claimants to have their pleadings 
amended setting out the correct averments and 
then allow the claimants to adduce evidence 
on the basis of the amended pleadings and 
it is not legally possible for the claimants to 
adduce oral avidence contrary fo their own 
pleadings. There is considerable force in the 
submission made by the appellant in this 
regard. 


12. It is well established that a party can- 
not be allowed to go behind his pleadings 
and let in evidence contrary to the same. Tf 
the averments in the pleadings, as originally 
set out, required modification on the ground 
of mistake, inadvertence etc., it may be open 
to the party to have the pleadings amended 


by taking leave of the Court and then adduce - 


evidence in accordance with the amended 
pleadings. That being the legal position, we 
do not see how the Tribunal in this case with- 
out having the pleadings amended, permitted 
the claimants to adduce evidence contrary: to 
the pleadings. Though the Tribunal in per- 
mitting oral evidence to be adduced contrary 
to the pleadings, has obviously been motivat- 
ed by some sympathetic consideration to be 
shown to the claimants and their counsel, we 
do not see how the Tribunal can on grounds 
.of sympathy go behind the statutory prace- 
dure. Tt is true that section 110 (c) of the 
‚Motor Vericles Act, says that: 


“in holding any enquiry under section 110-B, 
the Claims Tribunal may, subject to any 
rules that may be made in this behalf follow 
such summary procedure as it thinks fit”. 


But, the said expression given to the Tribu- 
nal to formulate its procedure has to be consis- 
- tent with rules of natural justice and must 
not contravene the provisions of law. If the 
oral evidence is permitted to be adduced by 
one party contrary to his own pleadings, the 
other party will naturally be taken by surprise 
and there will clearly be failure of the rules 
of natural justice, it cannot be disputed that 
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the Tribunal has got the power to permit a 
party to amend his pleadings. In Bihar Co- 
operative Motor Vehicles Insurance Society 
v. Rameshwar Raut and others!, the ‘Claims 
Tribunal has been held to be competent to 
give permission for amendment of the plead- 
ings, when such amendment does not pre- 
judice any accrued right of any party. The 
fact that the Tribunal is invested with the 
power to adopt summary procedure for a 
speedy disposal of the claim petitions, does 
not mean that it can ignore a salutary rule of 
law which ensures that the parties can adduce 
evidence only with reference to their own 
pleadings. The said position does not differ 
whether the Claims Tribunal is considered to 
be a Court or persona designata. Though 
the Claims Tribunal is invested with the status 
different from a civil Court, it undoubtedly 
possesses all the attributes of the Court and 
for all intents and purposes it is a civil Court. 
It has been as held in Shafudeen v. M. I. 
Fandya and another?. The Claims Tribunal 
like other Courts of Jaw must not ignore the 
rule that every document must be proved be- 
fore it is relied upon — vide Manjit Kaur and 
another v. M\s. Vanochand Insurance Co., 
Ltd.*. Section 110-C says that the summary 
procedure to be followed by the Claims Tribu- 
nal shall be subject to any rules that may be 
made in that behalf. In view of what has 
been stated above, the Tribunal in this case 
should not have allowed the claimants to go 
behind their pleadings and to contend that the 
deceased was a gratuitous passenger, with- 
out amending their pleadings. If such a thing 
were permitted; it will lead to an anomalous 
situation where the claimants’ case as per the 
pleadings will be different from the case as 
presented at the enquiry and the opposite 
narty will be at a disadvantageous position, 
for he will have to meet two cases. This will 
be obviated if the Tribunal has permitted 
the claimants to amend their pleadings and 
to adduce oral evidence in pursuance of the 
amended pleadings. The Tribunal has held 
that the deceased was carried as a gratuitous 
passenger ignoring the pleadings in the claim 
petition as well as in the reply statement filed 
by them. If the deceased was carried for 





1. A.I.R. 1970 Pat. 172. 
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hire that will be a purpose not authorised by 
the terms of the insurance policy Exhibit R-1. 
|The policy contains the following clause 
junder the -head of Limitation as to use:— 






“The policy does not cover use for hire or 
reward ee 


“Use only for social domestic and pleasure 
purposes and for the insured’s business”. 


| If the deceased was carried in the car for 
|hire, then there has been a use of the car for 
jan unauthorised purpose. In view of the 
jabove terms contained in the policy, the 
‘Insurance Company cannot be held liable. 
We are not on the question now whether the 
driver of the car was authorised by the owner 
to take passengers for hire or reward. As 
already pointed out, the Award had been 
passed in this case both against the driver as 
well as the owner of the car and that portion 
of the Award has became final. Therefore, 
it is unnecessary, in this appeal to go into the 
question. as to.whether the owner of the car 
is vicariously liable or not. We are only 
concerned with the case whether the car has 
been put to an unauthorised use so as to enable 
the insurer to disclaim the liability to in- 
demnify the owner of the car under the terms 
of the insurance policy. In view of our find- 
ing that the deceased was not a gratuitous 
passenger it is unnecessary to go into the ques- 
tion as to whether the insurer will be’ liable 
for the death of the deceased who was carried 
in the car as a gratuitous passenger. 


13. The learned counsel for the claimants 
would contend that the policy in this case is 
a comprehensive one and therefore, the policy 
should be taken to cover the death or a bodily 
injury to a passenger travelling in the car 
for hire or reward. The learned counsel 
refers to a decision in Bright v. Ashfold. 
In that case, a policy had been taken con- 
taining a clause that the Insurance Company 
shall not be liable for any accident loss or 
damage caused or sustained, while any motor 
cycle in respect of which indemnity is grant- 
ed under this policy, is carrying a passenger 
unless a side-car is attached. The insured 
drove the motor cycle on a road with another 
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person sitting behind him as a passenger on 
the pillion without a side-car being attached 
to the motor cycle. He was charged with the 
offence of using a motor vehicle on a road 
without there being in force in relation to 
the user of the vehicle such a policy of insu- 
rance in respect of third party risks as required 
by part II of the Road Traffic Act, 1930. 
While construing section 38 of the Road Traffic 
Act, 1930, the Court held that even if a 
passenger in a motor vehicle was treated as a 
third party his risk should also be covered by 
a policy required to be taken under the Road 
Traffic Act, 1930. However the view taken 
in this case has not been accepted as correct 
in later decisions. In Motor Insurers’ 
Bureau yv. Connell, ........ the Court of 
Appeal while construing section 203 of the 
Road Traffic Act, 1960, which corresponds to 
section 95 of the Motor Vehicles Act, held that 
the owner of a private car is not bound to 
insure passengers even if he had occasionally” 
given lift upon payment. In that case, the 
owner of a private car gave lift to another, 
wha offered him to pay for it. The car met 
with an accident, and the person sustained 
injuries. On his filing an action for com- 
pensation, a question arose whether, in the 
circumstances, the car could be said to be a 
vehicle in which passengers are carried for 
hire or reward within the meaning of the clause 
as used in section 203, so as to make it 
compulsory. for the owner to insure such a 
passenger. The Court held that a private 
owner of a car was not bound to insure passen- 
gers even if he gave a man lift for hire or 
reward and that the insurance was compulsory 
only if a vehicle was as a practice or habi- 
tually used for carrying passengers for hire 
or reward such as is the case of .taxis, motor 
coaches, private hire cars and the like. Unless 
there was a habitual carrying of passengers 
for hire or reward there’ was no statutory 
necessity to obtain a policy covering risks to 
passengers. 


14.. Lord Denning, M.R., speaking for the 
Bench held that as the car, in which the deceas- 
ed travelled agreeing to pay some amount as 
reward, was not a vehicle in which passengers 
were normally or habitually carried for hire 
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or reward, it was a private vehicle and 
lift was given to a passenger on two or three 
occasions and that therefore the owner of the 
car is not bound to insure against injury to 
the passenger. Lord Denning wound up his 
judgment with the following observations : 


“I. would only add this: many people think 
the Act should be altered so as to provide 
compulsory insurance for passengers. I 
think so too. It is very hard on a passenger 
that he should be injured by the negligence 
of the driver—and have no recourse for 
damages. I hope the Parliament will soon 
remedy the position. Meanwhile, I would 
suggest that any one who asks for or accepts 
a lift should ask the driver ‘are you insured 
for passengers or not’? for, if he is not, 
and there is an accident, he will be unable 
to get any compensation”. 


The above observations have been taken note 
of by the Parliament and the Motor Vehicles 
(Passenger Insurance) Act, 1971, had been 
enacted to make insurance cover for passenger 
liability compulsory by repealing para- 
graph (a) and the proviso of sub-section 203 
(4) which came into force on 1st December, 
1972. 


15. The Supreme Court in Pushpabai v. 
M|s. Ramjit Ginning and Pressing Co.*. 
while dealing with the scope of section 95 of 
the Motor Vehicles Act, 1939, as amended 
by Act LVI of 1969, had pointed out that 
neither the Road Traffic Act, 1960 or the ear- 
lier 1930 Act required users of motor vehicles 
to be insured in respect of liability for death 
or bodily injury to passengers in the vehicle 
except in the case of a vehicle in which passen- 
gers were carried for hire or reward or by rea- 
son of or in pursuance of a contract of em- 
ployment, that sub-section 203 (4) of the 1960 
Act provided that the policy shall not be re- 
quired to cover liability in respect of death or 
bodily injury to persons being carried in or 
upon, or entering or getting on to or alighting 
free, the vehicle at the time of occurrence of 
the event out of which the claims arise. The 
Supreme Court also referred to the law, as 
regards general exclusion of passengers as 
Stated in Halsbury’s Laws of England, Third 
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Edition, Volume XXII at page 368, para. 
765 which is as follows :— 


“Subject to certain exceptions a policy is 
not required to cover liability in respect of 
the death of or bodily injury, to a person 
being carried in or upon, or entering or 
getting into or alighting from the vehicle 
at the time of the occurrence of the event 
out of which the claim arises.” 


Dealing with the plea that the words ‘third 
party’ are wide enough to cover all persons 
except the person and the insurer, the Sup- 
reme Court held that the insurance cover is 
not available to the passengers is made clear 
by the proviso to the sub-section, which provi- 
des that a policy shall not be required: — 


“(itt) except where the vehicle is a vehicle 
in which passengers are carried for hire or 
reward or by reason of or in pursuance 
of a contract of employment, to cover lia- 
bility in respect of the death of or bodily 
injury to persons being carried in or upon 
or entering or mounting or alighting from 
the vehicle at the time of the occurrence of 
the event out of which a claim arises.” 


The Supreme Court held that 


“it is not required that a policy of insurance 
should cover risk to the passengers who are 
not carried for hire or reward. As under 
section 95, the risk to a passenger in a vehi- 
cle who is not carried for hire or reward 
is not required to be insured.” 


According to the learned counsel for the res- 
pondent, though it is not compulsory for the 
owner of a car to insure against the passen- 
gers either carried for hire or reward or gratui- 
tously still he can take a comprehensive policy 
to cover such risks, which are required to be 
covered under section 95 of the Act and that 
in this case a comprehensive policy having 
been issued, it should be taken to cover the 
tisk of passengers as well. But as already 
pointed out, the policy on the face of it says 
that it will not cover the use of the vehicle 
for hire or reward. We have already found 
that in this case the deceased was carried in 
the vehicle for hire or reward and such use is 
clearly prohibited by the terms of the policy. 
Section JI, Liability to third parties—of In- 
surance Policy (Exhibit P-1) is limited in 
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respect of the liability of the insurer in rela- 
tion to death of or bodily injury to any per- 
son to the extent mecessary to meet the re- 
quirements of section 95 of the Motor Vehi- 
cles Act, 1939. Construing the identical 
clause, the Supreme Court, held in Pushpabai 
v. Ranjit Ginning and Pressing Co.+, that the 
word ‘except so far as is necessary to meet the 
requirements of section 95 of the Motor 
Vehicles Act, 1939’ would indicate that the 
liability. is restricted to the liability arising out 
of the statutory requirements under section 95 
and the second part of clause 1 (a) refers to 
the non-liability for injuries arising in the 
course of employment of such person. In 
view of the above pronouncement of the 
Supreme Court, it is not open to the claimants 
in this case to contend that the policy Exhibit 
R-1 issued in this case which is said to be 
comprehensive, cannot be said to cover the 
risk in respect of passengers carried in the 
vehicle for hire or reward, in respect of whom 
there is a prohibition under the policy. 


16.- In this view of the matter, we have to 
set aside the award passed by the Tribunal so 
far as the appellant is concerned. The award 
of the Tribunal as against respondents 1 and 
3, therein will stand. The civil miscellaneous 
appeal i is therefore ‘allowed. There will Bow: 
ever be no order as to costs. 


17. The learned counsel for the respondents 
seeks leave to appeal to the Supreme Court, 
but, in the circumstances we do not think that 
this is a fit and proper case for the grant of 
Jeave. Hence, leave sought for is refused. 


Civil miscellaneous 
appeal allowed. 


RS, 





1. . 1977 A.C... 343. 


retirement cannot be upheld. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


(Special Original Jurisdiction. ) 
PRESENT :—T. Sathiadev, J. 


R. Govindarajulu Petitioner” 


U. 


The Superintendent of Police, Salem and 
another Respondents. 


Fundamental Rules, rule 56 (d)—Compulsory 
retirement—Order of—Should not contain any 
stigma—Non be by way of transitional or in- 
termediary step before other punishments are 
imposed—Constitution of India (1950), Arti- 
cle 226. 


In an order passed under Fundamental Rule 
56 (d) what has to be looked into is, whether 
the order on the face of it discloses miscon- 
duct etc., and if it does not contain any stigma, 
normally, the Court sustains such an order. 


Unless the impugned order is the final curtain 
drawn resulting in the Government servant 
honourably being relieved from service, the 
resort to Fundamental Rule 56 (d) cannot be 
allowed to act as a transitional or intermediary 
step before other punishments are imposed. 


What is pertinent and to be assured for the 
ejected Government servant is that, in the eye 
of the public he should not figure out as a 
person who has been relieved of the office be- 
cause of misconduct or due to lack of integrity 
etc. The power under Fundamental Rule 56 
(dy has to be strictly adhered to, so that, on 
being relieved from service the concerned per- 
son is given a chance to make good in other 
walks of life without a stigma at the time of 
termination .. . 


The motivating factor is not relevant but if it 
be established ‘that the misconducts alleged 
are the foundation of the impugned order and 
a short circuit is adopted for achieving what 
perhaps could not be achieved in the discipli- 
nary proceedings, such orders of compulsory 
[Para. 32. ] 


i 
*W.P. No, 4636 of 1978 and W.P. No, 545 


of 1979. 
| 19th October; 1981. 
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(1980) 2 S.C.J. 179: (1980) 3 S.C.'C. 288: 
(1980) 6 All.L.R. 350: (1980) Lab.I.C. 
747: A.I.R. 1980 S.C. 1459; State of Uttar 
Pradesh v. Ram Chandra Trivedi, (1976) 4 


S.C.C. 52: (1977) 1S.C.R. 462: A.I.R. 


1976 S.C. 2547: State of Uttar Pradesh v. 
Sughar Singh, (1975) 1 S.C.J. 12: (1974) 
2S.C.R. 335: A.I.R. 1974 S.C. 423; State 
of Punjab v. P. S. Cheena, (1975) 4 S.C. 
C. 84: A.I.R. 1975 S.C. 1096; State of 
Punjab v. Shri Sukh Raj Bahadur, (1969) 1 
S.C. Ts ols (1068) 3: SC. 234: ALR 
1968 S.C. 1089; Shamsher Singh v. State of 
Punjab, (1975) 1 S.C.R. 814: A.I.R. 1974 
_ S.C. 2192; Champaklal Chimimanlal Shah v. 
The Union of India, (1964) 5 S.C.R. 190: 
A.I.R. 1964 S. C. 1854; Oi! and Natural 
Gas Commission v. Dr. Iskender Ali, 
(1980) 3 S.C.C. 428: (1980) 2 S. C. R. 
93: A.I.R. 1980 S.C. 1242; State of Maha- 
rashtra v. V. R. Sabaji, (1980) 1 S.C.R. 551: 
(1979) 4 S.C.C. 466: A.I.R. 1980 S.C. 
42; Shyam Lal v. The State of Uttar Pra- 
desh, 1954 S. C. J. 493: (1955) 1 M. L. 
J. 730: (1955) 1 S.C.R. 26: A.I.R. 1954 
S.C. 369; R. S. Sial v. State of Uttar Pra- 
desh, (1975) 3 S.C.C. 111: (1974) 3 S. 
C.R. 754: A.T.R. 1974 S.C. 1317: State 
of Bihar v. S. B. Mishra, (1971) 2 S.C.J. 
68: (1971) 2 S.C.R. 191: A.I.R. 1971 S. 
C. 1011; Munney Khan v. The State of 
Madhya Pradesh, (1971) 1 S.C.R. 943: A. 
T.R. 1971 S.C. 1491; Madan Gopal v. State 
of Punjab, (1963) 3 S.C.R. 716: A.I.R. 
1963 S.C. 534. 


Petitions under Article 226 of the Constitu- 
tion of India, praying in the circumstances 
stated therein, and in the respective affidawits 
filed therewith the High Court will be pleased 
to issue a Writ of Prohibition prohibiting the 
first respondent herein from proceeding with 
the enquiry, dated 17th May, 1978 in his R.C. 
No. P.R. 1268 of 1976 (in W.P. No. 4636 
of 1978); (2) Writ of certiorari calling for 
the records of the respondent relating to G.O. 
Ms. No. 2749, Home Department, dated 13th 
October, 1977, and quash the said order and 
made therein. 


V. P. Raman, for B. Sriramulu, 
tioner. 
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C. Chinnaswami, for Government Pleader 
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The Court made the following 


OrDER.—W.P. No. 545 of 1979 is filed by 
the petitioner challenging the order of com- 
pulsory retirement passed under Fundamental 
Rule 56 (d) on 13th October, 1977. As the 
time of passing of the order, he was function- 
ing as Deputy Superintendent of Polke in 
Tamil Nadu Police Service. 


2. Petitioner entered service as a Sub-Ins- 
pector of Police on 1st September, 1948, and 
he attained the age of 50 years on 14th July, 
1977. A charge memo. dated 25th February, 
1976 was framed under rule 17 (b) of Tamil 
Nadu Civil Services (Classificafion, Control 
and Appeal) Rules to which he submitted a 
memorial on 28th February, 1976 to the Ins- 
pector-General of Police stating that he would 
prefer proceedings being referred to Discipli- 
nary Proceedings Tribunal instead of being 
tried by departmental officers. On 27th May, 
1976, he was informed that his request cannot 
be conceded. as none of the charges against 
him specifically involves corruption. Therefore 
the enquiry was directed to be held by the 
Superintendent of Police, Dharmapuri. Later 
on it was transferred to the file of the Superin- 
tendent of Police, Salem, by an administrative 
order. On 24th October, 1976, he issued a 
charge memo. to the petitioner listing out the 
charges’in respect of which he proposed to 
hold an enquiry. 


3. In the meanwhile in G.O. Ms. No. 2749, 
Home Department, dated 13th October, 1977, 
the respondent passed the impugned order of 
compulsory retirement of the petitioner by in- 
voking Fundamental Rule 56 (d) and he was 
immediately. relieved of the post of Deputy 
Superintendent of Police (Excise), Thanjavur 
West. Being aggrieved with the said order, 
he filed a review petition, and it was dismissed 
on 20th July, 1978. 


4. While so, within 2 months of the order, 
dated 13th October, 1977, a memo. was issued 
on 30th December, 1977, by Superintendent of 
Police, Salem, stating that he intends to pro- 
ceed with the enquiry on 9th January, 1978 
in respect of the charges which were framed 
earlier to the order of compulsory retirement. 


' On Sth January, 1978, petitioner sent a peti- 
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tion stating that he having been already retired 
and ceased to be a public servant, the proceed- 
ings cannot be continued, but this was not ac- 
ceptable to the enquiry officer and he replied on 
9th January, 1978, stating that as per the Cir- 
cular of the Government, dated 8th September, 
1976, he has to continue the oral enquiry, and 
that the Deputy Inspector-General of Police, 
Madras, by communication, dated 27th Decem- 
ber, 1977, had also directed the enquiry to be 
continued. On 17th May, 1978, the petitioner 
again represented that he can no longer be 
subjected to the Rules governing Government 
servants, and therefore the Superintendent of 
Police, Salem had no jurisdiction to conduct 
any further enquiry, against a retired, Govern- 
ment servant. Since he persisted in the en- 
quiry to be proceeded with, petitioner agreed 
to participate in the enquiry, without prejudice 
to his rights and contentions. The Superin- 
tendent of Police, Salem has relied upon Arti- 
cle 351-A of Civil Service Regulations for 
continuing disciplinary proceedings as against 
the petitioner, in spite of compulsory retire- 
ment, ordered under Fundamental Rule 56 


(d). 


5. Therefore, being aggrieved with the order 
of compulsory retirement and also of the con- 
tinuance of the disciplinary proceedings, the 
petitioner had come forward to file W.P. No. 
545 of 1979 challenging the order of compul- 
cory retirement, and W.P. No. 4636 of 1978 to 
issue a writ of prohibition preventing the con- 
duct of the enquiry by the two respondents 
therein. 


6. In the counter-affidavit filed only in W. 
P. No. 545 of 1979, it is stated that the 
Directorate of Vigilance and Anti-Corruption 
had reported that there is a prima facie case 
against the petitioner on the five allegations 
mentioned in paragraph 3 of the . counter- 
affidavit. As the petitioner had been com- 
pulsorily retired under Fundamental Rule 56 
(d) and as “his conduct and charactér came 
to adverse notice only when he was serving as 
Deputy Superintendent of Police, Directorate 
of Vigilance and Anty-Corruption, Salem, de- 
tachment” the compulsory retirement ordered 
is justifiable and there is no bar in the conti- 
nuance of the disciplinary proceedings for the 
charges which had been pending disposal, when 
the petitioner was compulsorily retired. It is 
again reiterated that “as already stated, the 
conduct and character of the writ petitioner 
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came to adverse notice warranting his exit 
from the department” and that though the 
report of the Directorate of Vigilance and 
Anti-Corruption ` do not specify corruption, 
still serious charges warranting his elimination 
from service existed being instances of mis- 
behaviour touching his integrity. As the peti- 
tioner had been retired compulsorily in public 
interest under Fundamental Rule 56 (d), no 
stigma is caused to the petitioner, as he is 
entitled to “all the benefits of a retired Gov- 
ernment servant”. 


7. Mr. V. P. Raman, learned counsel for 
the petitioner contends that, if an order of 
compulsory retirement under Fundamental 
Rule 56 (d) results in any stigma being attach- 
ed, or after the order is passed proceedings 
are taken to deprive the benefits assured and 
to expose the retired public servant to igno- 
miny, aspersions etc., then the order of com- 
pulsory retirement deserves to be set aside. 
His contention is rested on the continuance 
óf the disciplinary proceedings in spite of the 
order of compulsory retirement under Funda- 
mental Rule 56 (d), and when such proceed- 
ings are continued by the State, in the minds 
of the public a firm impression has already been 
drawn that because of the charges which are 
being further pursued or proceeded with, the 
order of compulsory retirement had been pass- 
ed. He claimed that when the Officer has 
maintained a good record immediately preced- 
ing the impugned order, and even according to 
the respondent when no charge of corruption 
was involved as against the petitioysr, the im- 
pugned order had been passed without the re- 
quired materials and further it was punitive in 
character. 


8. He refers to the counter-affidavit wherein 
it is stated that: 


“the allegations contained in the report of the 
Directorate of Vigilance and Anti-Corrup- 
tion, though do not specify corruption, are 
serious enough to warrant his elimination 
from service as instances of misbehaviour 
touching his integrity have been reported in 
the above report”. 


Again in the counter-affidavit, it is stated that: 


“his conduct and character came to adverse 
noticq only when he was serving as Deputy 
Superintendent of Police, Directorate of 
Vigilance and Anti-Corruption, Salem. 
detachment” . 
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When the charges were framed against the 
petitioner on 25th February, 1976, he asked 
for the enquiry to be conducted by the Disci- 
plinary Proceedings Tribunal rather than by 
a departmental personnel, but it was rejected 
by letter, dated 29th May, 1976, stating that 
as no charges of corruption are involved, there 
is no need to accede to his request. Hence 
when no such serious charge of corruption is 
involved, and if the allegations which are men- 
tioned in paragraph 3 of the counter-affidavit 
have alone been taken into account for passing 
the impugned order, he would then contend 
that the factors taken into account were no 
different from the charges which were framed 
as against petitioner in the disciplinary pro- 
ceedings and hence the order was passed on 
unestablished allegations. A comparison of 
the allegations which are relied upon in the 
counter-affidavit and the charges framed on 
24th October, 1976 discloses that they are 
identical. Hence, he pleads that if the same 
allegations are further proceeded with in dis- 
ciplinary proceedings, after compulsory retire- 
ment, even though the impugned order on the 
face of it, may not contain reasons, the subse- 
quent conduct of the respondents has resulted 
in a stigma being attached to the petitioner. 


9. Government Pleader in his turn would 
contend that the only thing to be looked into 
is, whether the impugned order, on the face of 
it, discloses any stigma or not, and if the order 
by itself cannot result in any aspersions or 
reflections being cast on the Government ser- 
vant, the continuance of the disciplinary pro- 
ceedings on the basis of the same allegations 
cannot be injected into the impugned order, 
and that such a proceeding is not illegal. If 
for any reason, it is to be construed that the 
continuance of disciplinary proceeding is ille- 
gal, it may be quashed, but it would not mean 
that the order of compulsory retirement de- 
serves to be set aside. . 


10. Mr. V. P. Raman, learned counsel for 
the petitioner stresses on the reflections that had 
already been occasioned by the continuance of 
the disciplinary proceedings in that, immedia- 
tely after 2 months of the order of compulsory 
retirement, he was served with the notice re- 
garding continuance of the disciplinary proceed- 
ings, which certainly reflected on the conduct 
of the petitioner, and that in the disciplinary 
proceedings, if he is to be visited with punish- 
ment of dismissal, it would take away the bene- 
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fits to which the petitioner is entitled to under 
order of compulsory retirement. 


11. An order of compulsory retirement un- 
der Fundamental Rule 56 (d) can be sustained 
only if the benefits to which the petitioner is 
entitled to, are assured, but if it is to be taken 
away by instituting or continuing other pro- 
ceedings, it cannot be a ‘bona fide’ order of 
compulsory retirement. 


i2. (Counsel for the State relies upon the 
decision, in Nepal Singh v. State of Uttar 
Pradesh, which deals with a temporary Gov- 
ernment servant being terminated on his gene- 
ral character and conduct taken into account, 
after dropping disciplinary proceedings. 


13. He then refers to the decision in State of 
Uttar Pradesh v. Ram Chandra Trivedi’, 
which also dealt with the, termination of ser- 
vices of a temporary Government servant. An 
elaborate consideration of the entire case-law 
is found in this decision in the light of the 
counsel for the respondent therein urging that 
the constitutional position in regard to the 
order of the impugned nature is not well- 
settled, in view of the conflicting decisions of 
the Supreme Court particularly relating to the 
observations made in State of Uttar Pradesh 
and others v. Sughar Singh’ and State of 
Punjab v. P. S. Cheena*. Tt was held there- 
in that it is necessary to find out whether the 
Government servant has a right to the post 
and whether he had been visited with evil 
consequences such as forfeiture of pay etc., and 
if the order terminating a temporary servant 
or a probationer is a termination simpliciter 
without anything more; then Article 311 is not 
attracted. Even though misconduct, negli- 
gence, inefficiency or other - disqualification 
may be the motive for the order of termina- 
tion, unless these things from the very founda- 
tion of the order, and when there are no ex- 
press words in the impugned order itself which 
throw a stigma on the Government servant, 





1. (1980) 2 S.C.J. 179: (1980) 3 S.C. 
C. 288: (1980) 6 All L.R. 350: 1980 Lab. 
I.C. 747: A.I.R. 1980 S.C. 1459. 

2. (1976) 4 S.C.C. 52: (1977) 1 S.C. 
R. 462: A.I.R. 1976 S.C. 2547. 

3. (1974) 2 S.CR. 335: (1975) 1 SCJ. 
12: A.I.R. 1974 S.C. 423. 

4. (1975) 4 S.C.C. 84: A. I. R. 1975 
S.C. 1096. > > z 
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the Court would not delve into secretariat 
. files to discover whether some kind of stigma 
could be inferred on such research. If the 
order ey facie is termination, of service simpli- 
citer, then the Court cannot be invited to go 
into: the motive behind the order by claiming 
protection under Article 311 (2) of the Con- 
stitution. . 


14. This decision can be of no assistance, to 
the respondents because, in the instant case, 
petitioner had a right to hold the post; and 
secondly, apart from passing the impugned 
order, disciplinary proceedings are being con- 
tinued which would visit with evil consequen- 
ces, and from what has been stated in the 
counter-affidavit, it is founded on misconduct 
for which already proceedings have been 
initiated and not dropped while ordering com- 
pulsory. retirement. Reference was made to 
the principle enunciated in the decision in 
State of Punjab and another v. Shri Sukh 
Kaj Bahadur, wherein one of the 5 principles 
enunciated is that, if the public servant is 
visited with evil consequences or the order 
casts an aspersion against his character or 
integrity it must be considered to be one by 
way of punishment, no matter whether he 
was a mere probationer or a temporary ser- 
vant. The holding of an enquiry has been 
construed as not always conclusive, but what 
is decisive is whether the order is really one 
by way of punishment. Reference was made 
in this context to the decision in Shamshar 
Singh and another v. State of Punjab?, 
wherein it was held that “where a depart- 
mental enquiry is contemplated and if an en- 
quiry is not in fact proceeded with, Article 311 
will not be attracted, unless it can be shown 
that the order though unexceptionable in form, 
is made following the report based on mis- 
conduct. In conclusion it was held in State 
of Uttar Pradesh v. Ram Chandra Trivedi, 
that there have been no conflicting views exist- 
ing and that the decision in Sughar Singh's 
case‘, shows that it -was only following the 
law previously laid down by Court on Arti- 
ESSE NS a Re AAP aoa 
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cles 311 (2) and 16 of the Constitution of 
India. It was a case in which no doubt 
explanations were called for and certain cor- 
respondence exchanged between the concern- 
ed authorities for imposing suitable punish- 
ment but ultimately instead of pursuing with 
further proceedings, the impugned order was 
passed without any express words throwing a 
stigma on the Government servant, and hence 
it was construed that it was not passed by way 
of punishment. 

15. He then refers to the.decision in Sham- 
sher Singh and another v. State of Punjab?, 
which was relied upon in the earlier cited 
decision. It was held therein that in respect 
of termination of service of a probationer, 
the authority may be of the view that the 
conduct of the petitioner may result in dis- 
missal or removal on enquiry, but may 
not hold it, but simply discharge the peti- 
tioner “with a view to giving him a chance 
to make good in other walks of life, with- 
out a stigma’. It was further held therein 
that holding an enquiry is not always con- 
clusive, but what is decisive is whether the 
order is really by way of punishment, and if 
the facts and circumstances‘ of the case indi- 
cate that the substance of the order is that the 
termination is by way of punishment, then the 
petitioner’s termination would attract Arti- 
cle 311. Where departmental enquiry was 
contemplated and if any enquiry is not in fact 
proceeded with, Article 311 will not be 
attracted unless it can be shown that the 
order though un-exceptionable in form, was 
made following a report based on misconduct. 
16. He then referred to the decision in 
Champaklal Chimmanlal Saha v. The Union 
of India?, wherein also it was held that even 
if a departmental enquiry against a Govern- 
ment servant was contemplated, but not pur- 
sued with, and no punitive action was taken 
against him on the basis of the memorandum 
issued, but later on a decision being taken 
not to hold a departmental enquiry but to termi- 
nate the services of the . temporary servant, 
by an order simpliciter, then he cannot seek 
protection under Article 311. Such a pre- 
liminary enquiry may also be held ‘ex parte’. 
It is only when a decision is taken to hold 


1. (1975) 1S.C.R. 814: A.I.R. 1974 
S.C. 2192. 

2. (1964) 5 S.C.R. 190: A.I.R. 1964 
S.C. 1854. 
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a regular departmental enquiry far the pur- 
pose of inflicting one of the three major 
punishments that the Government servant gets 
the protection of Article 311. 


17. Yet another decision referred to is the 
One reported in Oil and Natural Gas Com- 
mission and others v, Dr. Md. S. Iskender 
Al®, which also dealt with a case of a proba- 
tioner, whose services were terminated 
simpliciter without casting stigma, and it was 
held therein that when the power exercised 
flowed from the contract of service, termina- 
tion cannot be termed as punishment. 


18. In State of Maharashtra v. V. R. Saboj?, 
it was held that in most of the cases what has 
to be done is to look to the order on the 
face of it and find out whether it casts any 
stigma, and that there is no presumption that 
the order is arbitrary or mala fide, unless a 
very strong case is made out and proved by 
the petitioner, who challenges such an order, 
in which event, files can be looked into in 
appropriate cases. 


19. Shyam Lal v. The State of U. P. and 
another, is referred to for the limited purpose 
of impressing upon this Court that compul- 
sory retirement is not punishment, and that 
the officer, so retired, will be entitled to 
the pension that he has actually earned and 
there is no diminution of the accrued benefits. 


20. Mr. V. P. Raman, learned counsel for 
the petitioner in his turn, would refer to the 
decision in Brij Behari Lal v. High Court of 
M. P.+, wherein it has been held that in pass- 
ing an order of compulsory retirement under 
the Rules, it is desirable to make an overall 
assessment of the Government servant’s record, 
and in this case no such adverse remaks had 
been made during such period. 


21. It is not the duration, but what is im- 
pressed in these decisions is that, while pass- 
ing an order of compulsory retirement 
simpliciter, what should prevail in the minds 
of the authorities should be to look into the 
ee E 
1. (1980) 3 S.C.C. 428: (1980) 2 S.C. 
R. 93: A.I.R. 1980 S.C. 1242. 
. 2. (1979) 4 S.C.C. 466: (1980) 1 S.C. 
R. 551: A.I.R. 1980 S.C. 42. 
"$, 1954 °S.C.J. 493: (1955) 1 M.L.J. 
730: (1955) 1 S.C.R. 26: A. I. R. 1954 
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immediate performance of the officef and to 
what extent he would be in a fit position to 
discharge his duties during the rest of the 
period and not to take into account some re- 
marks passed in the distant past which could 
have no relevance because of the subsequent 
performance of the petitioner over the yeurs 
of his service. : 


22. The conspectus of these authorities leads 
to the conclusion that in an order passed 
under F. R. 56 (d) what has to be looked into 
is, whether the order on the face of it dis- 
closes misconduct etc., and if it does not con- 
tain any stigma, normally the Court sustains 
such an order. It does not ordinarily and 
usually delve into the files, to find out whe- 
ther there is any motive for the passing of 
the order on mere general statements made 
by petitioner unless a strong case or specific 
materials is placed by him. It is not as 
if the affected person cannot, in a fit matter, 
challenge the order on the ground that it had 
been passed on ‘no materials’ or was passed 
for collateral purposes or requisite opinion 
was not formed, or was arbitrary, or passed 
with ‘mala fide’ intentions. 


23. ‘If the State to cast aspersions or stigma 
on a compulsorily retired servant, initiates or 
continues disciplinary proceedings and. there- 
by discloses alleged acts of corruption, mis- 
conduct or lack of integrity as against him, 
then can it be held that the order was not 
punitive and passed in bona fide exercise of 
powers? 


24. As held in R. S. Sial v. State of U. P.’, 
it is not the form of the order which would 
be conclusive as to its true nature, but the 
entirety of circumstances preceding or ‘atten- 
dant’ on the impugned order must be examined 
by the Court, and the overriding test will 
always be to find out whether the misconduct 
is the real motivation or is the very founda- 
tion of the order. The decision in Shamsher 
Singh's qase, already referred to is to the 
effect, that, in respect of departmental enquiry 
having been contemplated but not proceeded 
with, Article 311 will not be attracted, 
unless it be shown that the order though un- 
exceptional in form was made following a 
report based on misconduct. 


1. (1974) 3.S. C. R. 754: (1975) 3 
S.C. 111: A.I.R. 1974 S.C. 1317. 
2. (1975) 1 S.C.R. 814. 
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25. In the instant matter, while passing the 
order under F. R. 56 (d) respondents 


were conscious of the pendency of the dis- 
ciplindry proceedings. In the counter-affida- 
vit it is stated that the report of the direc- 
torate of Vigilance and ‘Anti-corruption dis- 
closes a ‘prima facie’ case and that his con- 
duct came te adverse notice, and hence it 
warranted his elimination from service as ins- 
tances of misbehaviour touching his integrity 
have been reported in the-said report. 


26. The file produced shows, that a sug- 
gestion has been made for dropping all the 
charges against the petitioner, on his being 
compulsorily retired. In spite ofthe impugned 
order being passed, respondents 1 and 2 in 
W.P. No. 4636 of 1978 have decided to 
proceed with the departmental enquiry. 
Even though repeatedly Courts have held. that 
the order on the face of it must be looked 
into, if the circumstances disclose that the 
order is treated as a transitional punishment 
and the intention of the respondent was to 
proceed against the Government servant with 
the same charges as in the departmental pro- 
ceedings, which have been initiated earlier, the 
foundation for passing of the order is thus 
made out. In the instant case, the impugned 
order is not a final curtain drawn on the peti- 
tioner, but a transitional step taken against 
him, with a deliberate intention to continue 
the departmental proceedings, which were pur- 
sued with by issue of notice of hearing within 
2 months of the impugned order. The bene- 
fits to which he would be entitled to under 
the impugned order are attempted to be taken 
away, if ultimately he is to be dismissed from 
service in the departmental enquiry. ` 


27. Furthermore, the continuance of dis- 
ciplinary proceedings in spite of passing of the 
impugned order, would result in the public 
forming an opinion that, to adopt the words, 
used in the counter-affidavit, petitioner’s “con- 
duct and character come to adverse notice 
warranting his exit from the department 
because instances of misbehaviour touching 
his integrity have been reported”. There- 
fore reliance placed by the Government Plea- 
der that only the impugned order must 
be looked at and not all the other follow-up 
actions taken by the Government, cannot be 
agcepted, In The State of Bihar y; Shiva 
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Bhikshukmishra‘, it was held that the entirety 
of proceeding and ‘attendant’ circumstances 
can be looked into if the order is camou- 
flaged or appears innocuous in form. 
Formation of bona fide opinion is a condition 
precedent. So is the view taken in Shamshar 
Singh’s case”, holding that the substance of the 
order be considered in deserving cases. AS 
stated earlier, unless the impugned order is the 
final curtain drawn resulting in the Government 
servant honourably being relieved from ser- 
vice, the resort to F..R. 56 (d) cannot be 
allowed to act as a transititional or interme- 
diary step before other punishments are im- 
posed... Under these circumstances, it has to 
be held that the order Jacks ‘bona fides’ and 
passed in colourable exercise of powers as 
reflected by the follow up conduct of the res- 
pondents. The continuance of the proceed- 
ings, after the impugned order, has already 
vitiated the impugned order, and hence on this 
ground itself, it deserves to be set aside. 


28. When a,catena of: decisions have held 
that an order of compulsory retirement would 
be vitiated, if it is to result in casting on the 
Government servant aspersions or reflections 
on his character or integrity or constitute a 
stigma, would these factors be relevant 
only to test- how the form of the order 
exists or should they be considered also with 
reference to how he is affected by actions taken 
by State following the Order? The conten- 
tion of the Government Pleader is that, ifthe 
words used in the impugned order do yot 
bring about any of these reflections on the 
Government servant, whatever other acts done 
er actions taken by the State cannot in any 
manner vitiate the Order. If such is the 
restricted approach to be made, then, if for 
instance the State is to come forward im- 
mediately or later on with a press note or a 
statement being made by persons in charge 
of the affairs of the Government, that the 
order of compulsory retirement passed was 
issued because of his lack of integrity and 
that such’ a corrupt officer had been relieved 
of the post; can it then be held by a Court 
that the petitioner had not been stigmatised 
by the action under Fundamental Rule 56 (d)? 
What is pertinent and to be assured for the 


1. (1971) 2 S.C.J. 68: (1971) 2 S.C. 
R. 191: A.T.R. 1971 S.C. 1011! 
2, A,I,R, 1974 S.C, 2192, 
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ejected Government servant is that, in the 
eyes of the public, he should not figure out, 
as a person, who has been relieved of the 
Office because of misconduct or due to lack of 
intégrity etc. The power under Fundamental 
Rule 56 (d) has to be strictly adhered to, so 
that, on being relieved from service, the con- 
cerned person is given, ‘a chance to 
make good in other walks of life without a 
stigma at the time of termination”, as held in 
Shamshar Singh’s caset. Tf this prospect, 
which is ensured, is in any manner transgress- 
ed by deliberate ‘acts by the State following 
order of compitlsory fetirement, it would 
result in the order beithg vitiated, as having 
been passed in colourable exercise of such 
powers. In the ‘instant case, as stated ear- 
lier, within two months of the order, the pend- 
ing . disciplinary proceedings were continued, 
and the pétitioner was compelled to partici- 
pate in it. By holding of such proceedings, 
the public have been made known that there 
are serious acts.of misconduct committed by 
the petitioner, for which he was being pro- 
ceeded with. The follow-up or attendant 
steps taken have certainly resulted in a stigma 
being cast on the petitioner, which cannot be 
effaced: by withdrawal of the disciplinary pro- 
ceedings after three and half years, and re- 
ported to Court at the conclusion of the 
arguments. er See 


29. There is yet another point, which also 
by itself destroys the validity of the order. 
If it be made out that the impugned order was 
passed without forming the requisite opinion 
or on collateral grounds or arbitrarily arrived 
at or based on no materials or due to mala 
fides, it will be open to the petitioner to chal- 
lenge the validity of the order. Therefore 
when it is contended that the charges framed 
dlone were taken into account for passing 
the impugned order, it kecomes all the more 
necessary to find out whether the order passed 
is vitiated by any of the aforesaid factors. 

Tt is contended that the same charges were 
taken into account for passing the impugned 
order. In paragraph 5 of the counter-affida- 
vit it is stated that: 


“With regard to contention of writ peti- 
‘tioner in ‘paragraph 9 of his affidavit, it is 
submitted that his conduct and character 





1. (1975) 1 S.C.R. 814: A.I.R. 1974 
S.C, 2192, 
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came to adverse notice only when he was 
serving as Deputy Superintendent of Police, 
Directorate of Vigilance and Anti-Corrup- 
tion, Salem, detachment. The contention of 
the petitioner that there was no adverse 
remarks against him in the past and hence 
should be deemed as honest is untenable”. 


Records produced show that a suggestion was 
made that the charges be dropped, and the 
petitioner be compulsorily retired. Petitioner 
claims that his record of service is clean and 
no blemish whatsoever has been brought to 
his notice. In Munney Khan v. The State 
of MP2 and Madan Gopal v. State of 
Punjab, it has been held that if a prelimi- 
nary enquiry is held to find out whether dis- 
ciplinary action requires to be taken or not and 
thereafter if an order of discharge is passed 


simpliciter, Article 311 of the Constitution 
would not be attracted. 
30. In Shamashar Singh's case®, it was held 


that holding an enquiry is not conclusive and 
though the order is unexceptionable in form, 
the substance of it can be looked into to find 
out whether the action was taken following 
a report based on misconduct. In Oil and 
Natural Gas Commission case*, it was held 
that even if misconduct and negligence, iñ- 
efficiency formed the motive or inducing fac- 
tor, still an order of tefmination simpliciter 
can be sustained. In S. B. Mishra’s case, it 
was held that in each case the entire range 
of facts has to be carefully considered to find 
out whether the authority intended to punish 
him. If a strong case is made out the files 
have to be looked into was the view taken in 
V. R. Sabaji’s case’, Therefore, if the 
materials taken into account only relate to 
charges framed in respect of which regular 
disciplinary proceedings have been already 
initiated even though they be dropped and if 


1. (1971) 1 S.C.R. 943: A.ILR. 1971 
S.C. 1491. 

2. (1963) 3S.C.R. 716: A.T.R. 1963 
S.C. 531. 

3. (1975) 1 S.C.R. 814: A.I.R. 1974 
S.C. 2192. 

4. (1980) 3 S.C.C. 428: A.T.R. 1980 
S.C. 1242. 

5, (1971) 2 S. C. J. 68: A.I.R. 1971 
S.C. 101 

6. °1980) 1S.C.R, 551: A.I.R. 1980 


S.C. 42, ae. 
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the delinquent is compulsorily retired, then he 
is entitled to claim that he has the constitu- 
tional right of protection under Article 311 to 
defend against the charges assailed against him, 
and establish to what extent they are without 
substance. Realising this in G.O. Ms. 
No. 369, Personal and Administrative Re- 
forms (Personnel-R) Department, dated 25th 


March, 1980, it has since been directed that:. 


(i) the disciplinary proceedings that are being 
pursued against all the officers compulsorily 
retired under Fundamental Rule 56 (d) so far, 
shall be dropped and that no action need be 
pursued in such cases: - 


(i) while recommending the cases of officers 
against: whom disciplinary action is pending; 
the appropriate authority should decide either 
to compulsorily retire-a Government Officer 
under Fundamental Rule 56 (d) or to pursue 
disciplinary proceedings against the officer; and 


(Wi) in cases where action has been initiated 
for imposing a major penalty and the pro- 
ceedings are in final stages, the disciplinary 
proceedings shall be finalised instead of com- 
pulsorily retiring the officers under Funda- 
mental Rule 56 (d). 


31. If the order had been passed’ taking 
into account the character, nature of service 
rendered, and the suitability to the post to 
which he may be promoted in future etc., the 
outcome of the order would be different; but 
if. it is based on ‘the pending charges alone, 
it would be unsafe to hold that they form the 


matérials because Government itself had not 


yet decided whether they are true or not. A 
charge framed by itself does not result in an 
opinion being formed about inefficiency, in- 
capacity, inability -or corrupt - conduct of a 
Government servant. Unless it be establish- 
ed by a process known to law, and on which 


he should have an opportunity to disclose how’ 


far they are baseless ‘or non-existent, the 


charges’ by themsélves cannot be treated as 


sufficient materials for forming the requisite 
Opinion under Fundamental Rule 56 (d). 
For instance, if in respect of a particular charge 
of corruption, he'is straightaway able to show 
that the complainant is a fictitious person and 
on the relevant day mentioned therein, he was 


in a different place discharging his public 


duties, and if on such sort of a frivolous 


charge framed, but not pursued with, if the 
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authority is to drop the proceedings, but rely- 
ing upon that material alone pass an order of 
compulsory retirement, it will be tantamount to 
an opinion being formed on ‘no material’ what- 
soever. As held in V. R. Sabaji’s caset, if the 
petitioner produces sufficient materials for 
delving into the files, then in exercising 
powers under Article 226, the petitioner will 
have the benefit of demonstrating to the 
Court about futility of the order and to what 
extent opinion had been formed either on 
collateral grounds or on ‘no material? or 
arbitrarily arrived at. ‘Therefore when the 
same charges have been taken into account, 
which even according to the respondent re- 
quired to be proved in the enquiry to be held 
against the petitioner, they being relied upon, 
have to be treated as materials which are 
non-existent as they are yet to be established. 
Even on this score, it has to be held that the 
impugned order-was passed based on ‘no 
materials’ and the requisite opinion had not 
been lawfully formed. 


32. There is yet another point on which 
also by itself the impugned order cannot be 
sustained. The order is founded on acts of 
misconduct alleged against the petitioner which 
are yet to be established, No doubt, the 
motivating factor cannot be relevant as held 
by the Supreme Court in the decisions above 
referred to, but if it be established that the 
misconducts alleged are the foundation of the 
order and a short circuit is adopted for achiev- 
ing what perhaps could not be achieved in 
the disciplinary proceedings, such orders of 
compulsory retirement cannot be upheld. 
When the records show that in spite of what 
was suggested for the charges to be dropped 
and thereafter the petiioner be compulsorily 
retired, the disciplinary proceedings have been 
unabatedly pursued, and in the meanwhile, the 
order having been passed, it has turned out 
to be a punitive measure of a transitional 
nature, and it would be dependent on the out- 
come of the disciplinary proceedings in which 
he may be visited with grave punishments, 
which would deprive him of what are assured 
by an order under Fundamental Rule 56 
(d). Therefore the impugned. order, in this 
view, has to be treated, as punitive in nature. 


ee 


1. A.T.R. 1980 S.C. 42, 
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33. Hence on the grounds above stated, 
each by itself results in the impugned order 
in W.P. No. 545 of 1979 being quashed. 


34. The other contention of the Govern- 
ment Pleader is that, since the petitioner has 
filed W.P.. No. 4636 of 1972, if the Court 
comes to the conclusion that the disciplinary 
proceedings: cannot be continued, it may be 
stopped so that the order of compulsory retire- 
ment may be sustained. Such a course would 
not be available because of the aspersions or 
stigma that had been already suffered by the 
petitioner. 


35. After the petitions stood adjourned for 
placing any other decisions by the respondents, 
just before/the petitions were reserved for 
orders, it was reported by the Government 
Pleader that the disciplinary proceedings had 
since been dropped by order, dated 23rd July, 
1981. No counter-affidavit is filed in W.P. 
No. 4636 of 1978. Eventhough the counter- 
affidavit in W.P. No. 545 of 1979 was sworn 
to on 24th July, 1981, and filed into Court 
only on 6th August, 1981, there is no refe- 
rence to such an order having been passed. 
This is yet another petition, wherein this sort 
of omission is found. Eventhough the order 
is now handed over, when.it has been held 
that the continuance of the proceedings had 
already resulted in aspersions and stigma on 
the petitioner, merely because disciplinary 
proceedings are dropped nearly 33⁄4 years after 
filing of the writ petitions, it cannot result in 
holding that the impugned order alone must 
be looked at. Now that the disciplinary 
proceedings are claimed to have been drop- 
ped, this fact is recorded and since the Court 
would not issue a futile writ, W.P. No. 4636 
of 1978 is dismissed. 


36. W.P. No. 545 of 1979 is allowed with 
costs. ‘Advocate’s fee is fixed at Rs. 300 
(Rupees three hundred). 


W.P. No. 4636 of 1978 
dismissed; W.P. No. 545 
of 1979, allowed. 





. VN 
ee ae 


THE MADRAS LAW JOURNAL REPORTS 7 . & 


[1982 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—R. Sengottuvelan, -J. 


M. Govindaswami Pillai Petittoner* 
v. ae E 
C. T. Balasubramania Thevar 

Respondent. 


Tamil Nadu Court-fees and Suits Valuation 
Act (XIV of 1955), section 69—Refund of 
half court-fee paid on the plaint, when can be 
ordered—Money suit—Written statement filed 
—Issues framed—Date fixed for trial — Suit 
opened and two documents marked—Suit ad- 
journed—Suit reported settled on next hearing 
date—Plaintiff however absent on the date of 
hearing—Suit dismissed for default, but sub- 
sequently restored—Plaintiff’s counsel endors- 
ing on the plaint that the matter was settled 
out of Court—Prayer for refund of half the 
Court-fees whether tenable. 


Held: There cannot be one rule in respect of 
matters where an ex parte decree is set aside 
and another rule in respect of a suit dismissed 
for default and once again restored to the file. 
Just as in the former case the prior proceed- 
ings become non est, likewise in the latter case 
the proceedings prior to restoration to the 
file become non est. [Para. 7.] 


There was no recording of evidence in the 
instant case after the suit was restored to file 
and the evidence recorded before the dismissai 
of the suit and its restoration becomes non est. 
Since before the recording of evidence the suit 
had been settled out of Court, in the de norc 
proceedings after the suit was restored to file, 
the plaintif was entitled to refund of half tae 
court-fees. Hence the order of the Suborai- 
nate Judge rejecting the claim is liable to be 
set aside and the plaintiff is declared to be 
entitled to refund of half the court-fees paid 
on the plaint. [Para. 8.] 


Cases referred to:— 


Ratnaswamy & Bros. v. Subbuswamy, (1967) 
1 M.L.J. 4: 78 L.W. 752: 1.L.R. (1966) 





*CRP. No, 1372 of 1980. >> 
| 31st August, 1981, 


1) GOVINDASWAMI PILLAI J. BALASUBRAMANIA THEVAR . (Sengotiuvelan, F.) 


2 Mad. 308: A.I.R. 1967 Mad. 180; Eas- 
waramoorthy v. Ramakrishna, (1974) 2 M.L. 
J. 137; Mani v., Velayudham Chettiar, (1979) 
2M.L.J. 86. 


Petition under section 115 of Act, V of 1908, 
praying the High Court to revise the decree 
of the Court. of the Subordinate Judge, Naga- 
pattinam, dated 7th December, 1979 and passed 
in O.S. No. 70 of 1978, 


V. Rajanarayanan, for R. Krishnamoorthy, 
R. Muthukumaraswamy, V. Ramajagadeesan 
and S. Ramalingam, for Petitioner, 


The Court made the following 


Orver.—This civil revision petition arises 
out of the order of the Subordinate Judge of 
Nagapattinam, passed in O.S. No. 70 of 
1978 negativing the claim of the plaintiff in 
the suit for the refund of one half of the court- 
fees paid in the plaint under section 69 of the 
Tamil Nadu Court-Fees and Suits Valuation 
Act, 1955 (hereinafter referred to as the Act). 


2. The civil revision petitioner herein filed a 
suit O.S. No. 70 of 1978 on the file of the 
Subordinate Judge of Nagapattinam, against 
one C. T. Balasubramania Thevar, claiming 
a sum of Rs. 29,238. The defendant in the 
written statement alleged discharge of part 
of the suit claim by payment and part of the 
claim by supplying electrical goods. After 
framing issues, the suit was posted in the list 
for trial on 16th August, 1979 and on that day 
the suit was opened and Exhibits A-1 and A-2 
were filed by consent on the side of the plain- 
tiff. The suit stood adjourned to 13th 
August, 1979 for further evidence and it was 
adjourned several times thereafter. When the 
case was taken up on 7th September, 1979, 
it was reported that the matter was being 
settled and was again adjourned to 11th 
September, 1979 and 12th September, 1979 as 
the plaintiff was absent. Subsequently on an 
application, the order of dismissal was set aside 
on 11th October, 1979 and the suit was again 
taken up for trial. On 22nd October, 1979, 
the plaintiff’s counsel made an endorsement on 
the plaint stating that the matter is settled out 
of Court and the suit may be dismissed as 
settled out of Court and prayed for refund of 
half the court-fees. The learned Subordinate 
Judge held that in view of the fact that the 
Suit was opened and Exhibits A-1 and A-2 
were marked by consent on the side of the 
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plaintiff, the plaintiff is not entitled to the re- 
lief prayed for. As against the order of the 
Subordinate Judge refusing to pass an order 
of refund of half of the court-fee, this civil 
revision. petition is filed. 


3. Mr. V. Rajanarayanan, representing Mr. 
R. Krishnamoorthy, counsel for the civil revi- 
sion petitioner, submits that Exhibits A-1 and 
A-2 were marked previously and the suit itself 
was dismissed after the Exhibits were marked 
and when the suit is restored to file, the previ- 
ous marking of Exhibits becomes non est and as 
such there is no bar for refund of half the court- 
fees. The question for determination in the 
civil revision petition is whether the marking 
of the documents Exhibits A-1 and A-2 will 
cease to have effect in view of the dismissal 
of the suit, and whether after the suit is res- 
tored to file, the plaintiff is entitled to refund 
of half the Court-fees on the ground the suit 
claim is settled out of Court. 


4, Section 69 of the Tamil Nadu Court- 
fees and Suits Valuation Act, 1955 reads as 
follows :— 


“Whenever any suit is dismissed as settled 
out of Court before any evidence has been 

` recorded on the merits of the claim, half the 
amotint of all fees paid in respect of the claim 
or claims in the suit shall be ordered by the 
Court to be refunded to the parties by whom 
the same have been respectively paid. 


Explanation .—The expression ‘merits of the 
claim’ shall have the meaning assigned to it 
in section 12.” 


The “merits of the claim” is defined in Expla- 


nation to section 12 of the abovesaid Act as 
follows :— 


“In this section, the expression ‘merits of 
the claim’ refers to matters which arise for 
determination in the suit, not being matters 
relating to the frame of the suit, mis-joinder 
of parties and causes of action, the jurisdic- 
tion of the Court to entertain or try the suit 
or the fee payable but inclusive of matters 
arising on pleas of res judicata, limitation 
and the like.” 


The section provides for refund of half the 
court-fees in cases the suit is dismissed as set- 
tled out of Court before any evidence has been 
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recorded on the ‘merits of the claim’.- Record- 
ing of evidence on the “merits of the claim” 

has been construed in several decisions of this 
Court as well as other High Courts. In the 
case reported in Ratnaswamy & Brothers v. 
Subbuswamy', Natesan, J., had an occasion 
to consider whether marking of two exhibits 
in a suit, without letting in oral evidence, will 
amount to recording of evidence. In that 
case, two exhibits were marked as evidence in 
the suit. But before any: oral evidence was 
recorded in the suit, it was reported as settled 
out of Court and was dismissed. The trial 
Court rejected the application for refund of 
half the Court-fee paid on the plaint under sec- 
tion 69 of the Act. In revision, this Court held 
according to section 69, even marking of Exhi- 
bits will amount to recording of evidence on 
the merits of the claim and the party would 
not be entitled to benefits of section 59. The 
record generally means an official written re- 
port of public proceedings, as of a legislature 
or Court of law. - Evidence in a case can both 
be oral and documentary and instances were 
not infrequent, where cases were disposed of 
purely on documentary evidence at times mas- 
sive. The word recorded with reference to 
documentary evidence alone would be clear if 
the marginal heading of Order 13, rule 7, Civil 
Procedure Code, was referred to, which speaks 
of recording of admitted and return of rejected 
documents. Documentary evidence also 
formed part of the record of the case, and 
therefore, got recorded like oral evidence. 
Holding that marking of exhibits will amount 
to. recording of evidence, Natesan, J., rejected 
the claim of the plaintiff for refund of half 
the court-fees. But in this case, the facts are 
different since after the marking of Exhibits 
A-1 and A-2, the suit was dismissed for de- 
fault and once again restored to file on the 
application by the plaintiff. We have to con- 
sider whether the recording of the evidence by 
marking Exhibits A-1 and A-2 will continue 
to exist ever after the suit is dismissed for 
default and once again restored to file. No 
decision pertaining to this question had been 
brought to by notice. 


5, In the case reported in Easwaramoorthy 
y. Ramakrishnan’, the effect of ex parte evi- 


1. I.L.R. (1966) 2 Mad. 308: (1967) 1 
.M.L.J. 4: 78 L.W. 752: A. I. R. 1967 
Mad. 180. 

2. (1974) 2 M.L.J. 137. 
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dence recorded in a case before fei ex parte 
decree is set aside is considered by N. S. 

Ramaswami, J. The suit was decreed ey 
parte after recording ex parte evidence. The 
ex parte decree was set aside on the defendant 
filing an application and ultimately the matter 
was settled out of Court and the suit was dis- 
missed accordingly. When the plaintiff ap- 
plied for refund of half the Court-fees under 
section 69 of the Act, the trial Court held that 
the plaintiff is not entitled to refund of half 
the Court-fees since ex parte evidence has 
been recorded. In revision, this Court held 
the effect of the order setting aside the ex 
parte decree is that all proceedings subsequent 
to the stage of the defendanf’s non-appearance 
would no Jonger bind him. In other words, as 
the defendant’s non-appearance was condoned 
by the setting aside of the ex parte decree, the 
evidence which was recorded in his absence will 
not also be admissible against him. Techni- 
cally, no doubt, the suit is regarded as the same 
though the ex parte decree might be set aside. 
But in substance the proceedings are different 
when they recommence after the setting aside 
of ex parte decree. Taking this view, this 
Court held that the plaintiff is entitled to re- 
fund of half the Court-fees under. se 
of the Act. : 


t 


6. In the case reported in Mani v. Velayu- 
dham Chettiar’, a similar question arose before 
this Court. The plaintiff obtained an ex parte 
decree and filed execution proceedings. How- 
ever, the ex parte decree was later set aside. 
After setting aside the ex parte decree, when 
the case came up for hearing the suit was dis- 
missed as settled out of Court. The claim 
for refund of half the court-fees under section 
69 of the Court-Fees and Suits Valuation 
Act was rejected by the trial Court on the 
ground that there has been a recovery of a 
sum of Rs. 19,855 in execution. On revision, 
Sethuraman, J:., held following the decision of 
N. S. Ramaswami, J., in Easwaramoorthy v. 
Ramakrishnar?, that on account of the setting 
aside of the ex parte decree, the ex parte evi- 
dence should be treated as non est. If the er 
parte decree is set aside, the parties would be 
in the same position as they were before re- 
cording of ex parte evidence. If the suit is 
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: settled oul of Court. after. the ex parte decree 


is set aside, such settlement is clearly before 


any evidence has been recorded, for, the ex 
parte evidence originally recorded had been 
wiped out, on setting aside the ex parte decree. 
As a result of the setting aside of the decree, 
realisation in execution would Jose its, validity. 
If necessary, the petitioner might have been 
ordered to bring back the said amount to the 
credit of the suit as there can be no realisa- 
tion in execution of a decree, which had ceased 
to exist, The fact that there has been execution 
of the decree would be of no consequence and 
after the decree was set aside, the parties would 
be restored to the position which they occupied 
prior to the passing of the decree. In this 
view, the revision was allowed and the plain- 
tiff was found to be entitled to an order of 
refund of one-half of the court-fees. 


7. Now, we have to consider whether in a 
case where some evidence is recorded and then 
the suit is dismissed for default; and then res- 
tored, the evidence recorded becomes, non est, 
just as the ex parte evidence is held to be 
non est after the ex parte decree is set aside. 
In my view there cannot be one rule in res- 
pect of matters where an ex parte decree is 
set aside and another rule in respect of a suit 
dismissed for default and once again’ restored 
to file. Just as in the case of setting aside the 
ex parte decree, the prior proceedings becomes 
non est similarly when a suit is dismissed for 
‘default and once again restored to file, the pro- 
ceedings prior to the restoration also become 
non est. Considered in this view, in this case 
the documents Exhibits A-1 and A-2 were 
marked and subsequently the suit was dismissed 
for default. Afterwards on the restoration of 
the suit to file, the marking of Exhibits A-1 
‘and A-2 cannot be said to continue since though 
the suit technically remains the same, proceed- 
ings have started de novo. The marking of 
Exhibits A-1 and A-2, will not survive after 
restoration of the suit. After the suit was dis- 
missed for default, the plaintiff could have as 
well obtained the return of the documents even 
prior to the restoration’ of the suit and hence 
it cannot be said that the marking of Exhi- 
bits. A-1 and A-2 will continue even after ‘the 
suit is restored to file. The fact that the docu- 
ments were marked by consent prior to the dis- 
missal of the suit will not in any way alter the 
situation 
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8. :I am of the view that the principles laid 
down in the aforesaid two decisions in. Eas- 
waramoorthy v. Ramakrishnan) and in Mani 
v. Velayudam Chettiar?, may as well be 
applied to the facts of this case also. The 
view of the learned Subordinate Judge that the 
marking of Exhibits A-1 and A-2 in proceed- 
ings prior to the restoration of the suit will 
amount to recording of evidence after the 
Suit is restored to file does not appear 
to be correct. There is no recording of evi- 
dence after the suit is restored to’ file and the 
evidence recorded before the dismissal and the 
restoration of the suit to file becomes non est. 

Since before the recording of evidence the 
suit is settled out of Court, in the de novo pro- 
ceedings after the suit.is restored to file, the 
plaintiff is entifled to refund of half the Court- 
fees. Hence the order of the Subordinate 
Judge is set aside and this civil revision peti- 
tion is allowed and the plaintiff is declared 
to be entitled to refund. of half the court-fees 
paid on the plaint. 


Civil revision 
petition allowed. 


RS: 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—R. Sengottuvelan, J. 


K. Rengaswamy Naidu Petitioner* 


Ya 


The Tamil Nadu Handloom Weavers Co- 
operative Society Limited, through the 
Marketing Officer, 30-A and 31, Navabtha- 
kana Street, Madurai Respondent. 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960) (as amended by 
Act XXIII of 1973), section 10 (3) (a) (iil) 
—Non-residential building in occupation of 
Co-optex Sales Emporium — Application by 
landlord for eviction—Allegation of require- 
ment of landlord for running a hotel business 
‘Landlord conducting hotel business in. ano- 
then rented building had vacated the same — 
On the date of the application for evtction, 
landlord. not carrying on hotel business—Peti- 
- tion for eviction not maintainable. 


Held, that the requirement of section 10 (3): 
(a) (iii) of the Tamil Nadu Buildings (Lease 
and Rent Control) Act, that the landlord 
should be actually cagrying on the business 
is not satisfied in this case and the appellate 
Court acted rightly in allowing the appeal and 
dismissing the rent control application. 


[Para. 6. ] 


Case referred to:— 


Ltd., (1959) 2 M.L.J. 215: 1959 M.W.N. 
547. 


Petition under section 25 of the Tamil Nadu 
Buildings (Lease and Rent Control) Act 
(XVIII of 1960) (as amended by Act XXIII 
of 1973), praying the High Court tọ revise 
the order of the ‘Court of the Subordinate 
Judge, Ramanathapram at Madurai dated 
13th February, 1979, and made in C.M.A. 
No. 97 of 1978 (H.R.C.C. No. 5 of 1978, 
Rent Controller, Sattur). 


M. Veluswami, for Petitioner. 
K. Ramamoorthy, for Respondent. 


*C.R.P. No, 860 of 1979. paoa 
` 8th September, 1981. 
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The Court made the following 


Orper.—The civil revision petitioner before 
this Court is a landlord in respect of non-resi- 
dential building bearing Door No. 18, Main 
Road, Sattur, Ramanathapuram District. The 
respondent herein had been a tenant in the 
said building, under the civil revision peti- 
tioner, on a monthly rent of Rs. 135 and the 
building is being occupied by the Co-optex 
Sales Emporium. The’ civil revision peti- 
tioner filed an application in H.R.C.C. 
No. 5 of 1978 on the file of the Rent Con- 
troller, Sattur for eviction of the respondent 
herein, on the ground that he required the 
premises for his own hotel business. The 
case of the civil revision petitioner before the 
House Rent Controller is that himself and 
his son had been running a hotel business in a 
rented building bearing Door No. 255, Trunk 
Road, Sattur, belonging to Krishnaswamy 
Naicker, son of Guruswami Naicker. The 
said Krishnaswamy Naicker had been press- 
ing the tenant, the civil revision petitioner 
herein to vacate the aforesaid building. He 
also started Jegal proceedings and under a 
compromise entered into between the said 


‘Krishnaswamy Naicker and the civil revision 


petitioner herein under a document dated 
13th March, 1977, the civil revision petitioner 
herein was bound to vacate the building and he 
accordingly vacated the premises as per the 
possession receipt Exhibit A-4. The civil 
revision petitioner had been conducting the 
hotel business for the past more than 50 years 
and he cannot afford to close down his busi- 
ness. He has no other non-residential build- 
ing of his own. Hence his requirement is 
genuine and is bona fide, The civil revision 
petitioner sent a notice fo the respondent on 
5th December, 1977, marked as Exhibit A-5, 
terminating the tenancy with the last day of 
December, 1977, and calling upon him to 
deliver vacant possession to the civil revi- 
sion petitioner. The respondent did not com- 
ply with the notice and sent a_ reply raising 
false allegations. 


2. The case of the respondent, the tenant 
in respect of the petition mentioned premises, 
before the House Rent Controller is that the 
petition is not in proper form and the material 
particulars required under the Tamil Nadu 
Buildings (Lease and Rent Control) Act, and 
the Rules are not furnished. The lease was 
entered into on 10th January, 1972, and the 
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possession was handed over to the Junior 
Marketing Officer, Regional Office, Madurai, 
and hence the Special Officer, Tamil Nadu 
Handloom Weavers’ Society, Madras is not a 
tenant under the civil revision petitioner. 
After a lapse of two years from the commence- 
ment of the tenancy, the civil revision peti- 
tioner on 25th January, 1974, marked as 
Exhibit B-6 demanded an enhanced rent of 
Rs. 200 per month to which the Junior 
Marketing Officer replied that it is not possi- 
ble to pay any enhanced rent. Subsequently 
also the civil revision petitioner sent letters 
demanding enhanced rent. On 23rd Septem- 
ber, 1977, the civil revision petitioner sent 
another letter marked as Exhibit B-17 to the 
Marketing Officer, Madurai, demanding an 
enhanced rent of Rs. 250. But strange 
enough the civil revision petitioner had sent 
a lawyers notice on 5th December, 1977, 
marked as Exhibit A-5 stating that he requires 
the premises for his own use and occupation. 
The respondent herein sent a reply on 28th 
December, 1977, marked as Exhibit A-7. It 
is also the case of the respondent herein be- 
fore the House Rent Controller that the peti- 
tion mentioned building is not suitable for 
running the hotel business since there is no 
kitchen, water-supply and other necessary 
amenities, which are necessary for running 
the hotel business and the civil revision peti- 
tioner owns other buildings also and hence 
the requirement of the building by the land- 
lord is not bona fide. 


3. The learned Rent ‘Controller on a consi- 
deration of the evidence in the case came to 
the conclusion that the landlord made out a 
case and allowed the application for reviction. 
As against the said order, the tenant, respon- 
dent herein filed an appeal before the appel- 
late authority and the Subordinate Judge of 
Ramanathapuram at Madurai in C.M.A. 
No. 97 of 1978. The appellate authority 
holding that for the purpose of invoking sec- 
tion 10 (3) (a) (iii) the landlord should 
prove that he is actually carrying on the hotel 
business and the evidence in this case showed 
that the civil revision petitioner could not 
have carried on the business on the date of 
the petition as claimed by him and as such 
the civil revision petitioner is not entitled to 
an order of eviction under section 10 (3) (a) 
(iif). As against the said order this civil 
reyision petition has been filed, 


4. It is urged on behalf of the civil revision 
petitioner that the fact that the landlord has 
continued the hotel business for the past 
50 years is not challenged by the tenant. The 
fact that he was conducting the hotel busi- 
ness in the premises of one Krishnaswamy 
Naicker is also not disputed and that he had 
to vacate the same at his instance is also not 
seriously challenged by the respondent therein. 
The case of the civil revision petitioner is that 
inasmuch as he had been conducting the 
hotel business and since he had vacated the 
premises in which he had conducted the hotel 
business and since he is not in possession of 
any non-residential building of his own he is 
entitled to evict the tenant, the respondent 
herein, under section 10 (3) (a) (ii) of the 
Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act. Section 10 (3) (a) (Hi) reads as 
follows :— 


“The landlord may, subject to provisions of 
clause (d) apply to the Controller for an 
order directing the tenant to put the land- 
lord in possession of the building......... p 
(wi?) in case it is any other non-residen- 
tial building, if the landlord or (any mem- 
ber of his family) is not occupying for the 
purpose of a business which he or (any 
member of his family) is carrying on, a 
non-residential building in the city, town or 
village concerned which is his own”. 


As per the section the landlord must be carry- 
ing on the business at the time of his claim 
for eviction so as to enable him to put forward 
a claim under section 10 (3) (@) (ut). In 
the case reported in T, K. Krishna Iyer v. 
Karur Vysia Bank Limited, Coimbatore’, the 
civil revision petitioner was conducting a 
coffee hotel business in a rented premises in 
the name and style of “Ranjitha Vilas”. 
After he found that he could not acquire pos- 
session of the building in which he was con- 
ducting the business he entered into a family 
settlement with his brother and his son under 
which the business became the exclusive pro- 
perty of the brother and the son. By reason 
of the settlement the landlord ceased to have 
any interest in the business, as effectively as 
if the business has been sold away in Court- 
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auction in execution of a decree which some 
ereditor had obtained against the landlord. 
After the landlord ceased to have any inte- 
rest in the business he desired to start a busi- 
ness òf his own as a coffee hotel proprietor. 
He had been a coffee hotel proprietor all his 
life and had the skill and experience needed 
for starting and conducting such business. He 
subsequently purchased a building with a view 
to conduct in it the business known as 
“Ranjitha Vilas”. Since that business had 
ceased to be his and sirice he -desired to start 
a new business of the same kind, he claimed 
possession of the building from the tenant 
Occupying the building he had purchased. 
On these facts Subrahmanyam, J., held that 
in view of the phrase used viz., “a business 
which he is carrying on” in section 7 (3) (a) 
(iii), the section would apply only to cases 
where a person is conducting a business in a 
building which is not his and which he is 
bound to vacate under an order ‘or decree of 
a civil Court or any other authority. Since 
the Jandlord:who claimed that he required the 
premises for his own business had not done 
any act in the way of carrying on or preparing 
for carrying on a business as hotel proprietor 
on the date on which he filed the application, 
the Jandlord was ‘held to’ be not entitled to an 
order .of éviction.. Even though he wanted to 
become a hotel propriétor again it would not 
render fim on’ thé date on which he made the 
application a person who was carrying on a 
business as hotel proprietor. He was on that 
date a person who had done business in the 
past as a hotel proprietor and who was intend- 
ing to do business in the future as hotel pro- 
prietor. Such a person cannot be said to be a 
person who is carfryirig on a business. To hold 
otherwise would be to deléte from section 7 (3) 
(a) (tt) the words “which he is carrying on”, 
a function which the Court is powerless to 
perform. With'these observations thé learn- 
ed single Judge held that the landlord is not 
ehtitled to evict the tenant from thé premises 
the: landlord had purchased. 


5. The facts of the above case are similar 
to the case under revision. Here also the 
landlord who was conducting a business as a 
hotel keeper had put an end to his business and 
delivered the entire hotel business as a going 
concern to his landlord Krishnaswamy 
Naicker as per Exhibit A-4, Ona reading 
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of Exhibit A-4 it shows that the entire busi- 
ness was handed over to Krishnaswamy 
Naicker on 14th June, 1978. After trans- 
ferring the entire business to Krishnaswamy 
Naicker, the landlord had not done anything 
by which it can be said that he is carrying on 
the hotel business. In his evidence before 
the Rent Controller as P.W. 2 the landlord 
who is the civil revision petitioner herein had 
not spoken to anything from which the land- 
lord’s carrying on a hotel business can be in- 
ferred. No doubt the civil revision petitioner 
had a rich previous experience in running the 
hotel but that will not help him in any way 
in getting the tenant evicted. Subrahmanyam, 
J., in T. K. Krishna Iyer v. Karur Vysia 
Bank Limited, Coimbatoret, observed as 
follows :— 


“It is true that the avocation of hotel pro- 
prietor was with him an old avocation and 
that nothing more was natural than that he 
should want to become a hotel proprietor 
again. But that would not render his on 
the date on which he made the application 
a person who was carrying on business as 
a hotel proprietor”. 


6. On the same reasoning the civil revision 
petitioner herein cannot be said to be carrying 
on a hotel business for which he needed the 
premises. Since the requirement of the sec- 
tion 10 (3) (a) (iii) of the Tamil Nadn 
Puildings (Lease and.Rent Control) Act, that 
the landlord should be actually carrying on the 
business is not complied with in this case the 
appellate Court acted. rightly in allowing the 
appeal and dismissing the rent control appli- 
cation. 


7. There are no merits in this civil revision 
petition and the same is dismissed. 


8. There well he no order as to costs.. 


R.S. Petition dismissed . 
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IN THE HIGH COURT OF JUDIGATURE 
AT MADRAS, 


Pr'seNri—Naimar Sundaram, F. 

K. P. Ayyeemuthuswami Gounder 
Petitioner * 
v. 

The Land Com missioner, Board of 
Revenue, Land Reforms, Madras aud 
another Respondents. 


Tamil Nadu Land Reforms (Fixation of Cil- 
ing on Land) Act (LVIII of 1961), section 82— 
Suo motu powers—Not intended to be exercised 
unreasonably and unfairly. 


The compensation for the surplus lands acqui- 
red had been determined and disbursed. The 
surplus lands had also been assigned and the 
value of the lands. so assigned had been 
determined. While so, after the lapse of four 
years the first respondent—Board of Revenue 
in exercise of sun motu powers under section 82 
of Act LVIII of 1961 passed an order conciu- 
ding that compensation payable for the lands 
acquired is nil and directing consequential 
action. The impugned order was challenged 
as illegal in writ proceedings. 

Held, the suo motu power of revision in respect 
cf orders passed under section 50 (5) of the 
Tamil Nadu Act LVIII of 1961 is not intended 
to be exercised arbitrarily without taking note 
of the consequences, which have followe1 pur- 
snant to orders already passed under the Act. In 
_ the instant case, the authorities were declaring 
nil compensation for the lands acquired under 
the Act and at the same time, they had already 
determined and were reaping the benefit of the 
value for the same lands assigned to third par- 
ties. Practically this would amount to unjust 
enrichment by the State at the expensé of a 
citizen like the petitioner. The suo motu 
powers of revision under section 82 of the 
Act reserved for the first respondent are not 
intended to be exercised to lead to the above 
result. Any power vested with a public autho- 
rity 1s Not intended to be exercised unreasona- 
bly and unfairly. Any element of caprice or 
arbitrariness in the exercise of such power can- 
not be tolerated by Courts when it is brought 
to their notice by citizens who are put to pre- 
judice and loss by such exercise of power. This 
compels the interference in writ proceedings. 


(Para. 3.] 


K. Srinivasan and K, Raghunathan, for Petie 
tioner. - 


The Government Pleader, fer Respondents, 
*W, P. No. 4012 of 1979, 8th December, 1981, 


The Court made the following 


OrpDER.—The petitioner is the owner of the 
lands declared as surplus under the Tamil 
Nadu Land Reforms {Fixation of Ceiling on 
Land) Act (LVIII cf 1961), hereinafter refez- 
red to as the Act. All the proceedings under 
the Act have been oompleted. The draft 
assessment roll uncer section 50 (3) of the Act 
was published on lOth July, 1974 and the 
final assessment roll was also published on 
2nd October, 1974. The amount payable 
for the lands acquired was determined at 
Rs. 6,916. The said amount has also been 
disbursed. The surplus lands have also been 
assigned to third parties and the value for the 
lands so assigned has also been determined on 
the basis of the determination of the amount 
payable for the lands acquired. While so, after 
the lapse of practically four years, the first res- 
pondent purported to exercise suo motu powers 
of revision under section 82 of the Act in 
respect of the draft assessment roll and by the 
impugned order dated 30th November, 1978, 
came to the conclusion that the amount paya- 
ble for the lands acquired is nil and directed 
the second respondent to amend the final 
assessment roll. 


2. In challenging the order passed by the first 
respondent dated 30th-November, 1978, Mr. 
K. Srinivasan learned counsel for the petitioner 
submits that the amount payable for the lands 
acquired as surplus under the Act was determ- 
ined, adopting the formula set out in Schedule 
iII of the Act andon the same basis, the 
value for the lands assigned was also ‘deter- 
mined and it is opento the authorities under 
the Act to take away the lands of the peti- 
tioner under the Act without paying any 
cOmpensation and at the same time assign 
the same lands, getting appropriate value for 
the same under the provisions of the Act. 


3. The first respondent has chosen to revise the 
determination of the amount payable for the 
lands acguired on the ground that the lands 
were lying waste and they were not under act- 
ual cultivation and hence there is no possibility 
of working out the normal gross produce with 
reference to which the fair rent could be cal- 
culated. Earlier, the amount payable for the 
lands acquired as surplus was determined, may 
be, taking into account the potentialities of the 
lands for yielding crops, if cultivated. Earlier 
determination enured to the benefitof the 
petitioner and he had no occasion to object 
to it. Now, the first respondent wants to adopt 
a different norm, to say that if the lands were 
not under actual cultivation, there was no 
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scope for working out the normal gross 
produce andthe fair rent. At this point 
of time, it is not possible for the peti- 
tioner to demonstrate the factual position 
one way or the other and repel the reasoning 
of the first respondent either on principle or 
on facts. It is too late in the day for the first 
respondent to adopt this reasoning to reopen 
the matter which got concluded practically 
four years back. The amount for the lands 
acquired has got to be determined as per the 
formula set out in Schedule {II to the Act. 
The same formula has got to be adopted for 
fixing the value of the lands for the Purpose of 
assignment of thesame to third parties. It is 
not disputed before me that adopting the same 
formula as was done with reference to the draft 
and final assessment rolls, the value for lands 
assigned has been determined and tie assignees 
were bound to pay the same. It is not the case 
of the respondents that there is a proposal to 
revise the value of the lands assigned on the 
basis that no amount js payable for the lands 
acquired. It istrue that the first respondent 
can exercise suo mofu powers of revision in 
respect of orders passed under section 50 (5) of 
the Act. This is permissible under section 82 
of the Act. But, this power is not intended to 
be exercised arbitrarily without taking note of 
the consequences, which have followed purs- 
uant to orders already passed under the Act. 
[n the instant case, the authorities are decl- 
aring ni] compensation for the lands acquired 
under the Act and at the same time they have 
already determined and are reaping the bene- 
fit of the value for the same lands assigned to 
third parties. Practically this would amount to 
unjust enrichment by the State at the expense 
of a citizen like the petitioner. In my view, 
the suo mofu powers of revision under section 
82 of the Act reserved for the first respondent 
are mot intended to be exereised to lead to 
the above result. Any power vested with a 
public authority is not intended to be exercised 


unreasonably and unfairly. Any element of - 


-{€apfice or arbitrariness in the exercise of such 
power cannot be tolerated by Courts when it 
is brought to their notice by citizens who 
are put to prejudice and loss by such exercise 
of power. In this view, I feel ebliged to take 
cognizance of the grievance expressed by the 
petitioner with regard te the order passed by 
the first respondent. This compels me to inter- 
fere in writ proceedings. Accordingly, the writ 
petition is allowed. There will be no order 
as to costs, 


Rad. Petition allowed. 
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IN THE HIGH COURT OF JUDICATUR 
AT MADRAS. 


Present:—S. Suryamurthy, 7. 


T. Shanmugham Petitioner 


Ue 


The Executive Officer, Sri Kailasanath: 
swami Sri Nithyakalyana Perum: 
Devasthanam, Karaikal Responden 


Pondicherry Buildings (Lease and Ren 
Control) Amendment) Act (VII of 1980' 
section 23 (I) — Petition for  evictia. 
against tenanton the ground of wilft 
default in paymentof rent — Evictio. 
ordered by the Rent Controller— Appea 
by tenant to Subordinate Judge as Appei 
late Authority — Whether maintainable 


Held, that after the Pondicherry Building 
(Lease and Rent Control) Act was amend 
ed, it was incumbent on the part of th 
revision-petitioner to move the District Cour 
to withdraw the appeal pending on the fil 
of the Sub-Court to its own file and dispos 
of the same, or move the Sub-Court to trans 
fer the case to the file of the District Court 
It was the revision-petitioner himself whi 
chose to file, or at least continve the appeal 
In a wrong forum and it is not now open t 
him to rely on his own lapses and laches tc 
contend that the order is non estand, there- 
fore, he is entitled to file a revision agains 
the same. If the order of the Appellate 
Authority is treated as non est or passed with- 
out jurisdiction, then, the order of the learned 
Rent Controller will stand and, therefore. 
the revision-petitioner is liable to be evicted, 
as he deserves to be, [Para. 2. 


Petition under section 25 of the Pondicherry 
Buildings (Lease and Rent Control) (Amend- 
ment) Act, 1980, praying the High Court to 
revise the order of the Couct of the Appellate 
Authority (Subordinate Judge), Karaikal 


dated llth August, 198] and made in C.M. A. 


No. 3 of 1981 (H. R. O, O. P. No. 1 of 1980), 
Rent Controller, Karaikal, 


R. Tirugnanam, for Petitioner, 


—————— 
*C. R. P, No. 2918 of 1981. 9th September, 1981, 


wy 
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The Court made the following 


ORDER. —This is a civil revision petition 
against an order of the Appellate Authority, 
confirming an order of the learned Rent 
Controller, Karaikal, evicting the revision- 
petitioner, who is in occupation of the premis- 
es belonging to Sri Kailasanathaswami Sri 
Nithyakalyana Perumal Devasthanam, as a 
tenant on a monthly rent of Rs. 5/- per month 
after depositing a sum of R.. 4,000 which is 
liable to be refunded at the time when he 
vacates the premises.’ He did not pay the 
rent forthe period from October, 1973 to 
September, 1979, The arrears amounted to 
Rs. 353-75, Repeated demands for payment 
of arrears of rent by the landlord, piz., the 
Executive Officer of the aforesaid Devastha- 
nam, were not complied with by the tenant 
and, therefore, the petition was filed for 
eviction. [he tenant contended that he has 
spent about Rs. 287 and odd to carry 
out repairs and Rs. 500 to instal electric 


fitting in the building with the consent of 


the landlord and that he is entitled to 
adjust this amount. The learned Rent 
Controller rejected this contention of the 
tenant and found that he has committed wil- 
ful default and directed his eviction. An appeal 
was preferred before the learned Subordi- 


nate Judge, as the Appellate Authority and 


was dismissed by him. 


2. The contention of the tenant now is 
that he is entitled to adjust the aforesaid 
amounts spent by him in order to effect 
repairs to the house and instal electric 
fittings. This contention is not open to him 
because there is no such agreement in writing. 
It is contended by the learned counsel for 
the tenant that the Appeilate Authority has 
no jurisdiction to dispose of the appeal in 
view of the provisions of section 17 of the 
Pondicherry Buildings (Lease and Rent 
Control) (Amendment) Act, 1980, by which 
section 23 of the principal Act was amended, 
substituting for sub-section (1) of section 23 
of the principal Act, the following sub-section, 
UR. s — 


(1) Any person aggrieved by an order 
passed by the Controller may, within 15 
days from the date of such order, excluding 
the time taken to obtain a certified copy 
of the order, file an appeal in writing to 
-the District Court. 
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(2) In sub-sections (2) and (3), for the 
words ‘appellate authority’ wherever it 
occurs, the words ‘District Court’ shall be 
substituted.” 


After the Act was amended as aforesaid, 
it was incumbeni on the part of the revision- 
petitioner to more the District Court to 
withdraw the appeal pending on the file of 
the Sub-Court to its own file and dispose of 
the same, or move the Sub-Court to trans- 
fer the case to the file of the District 
Court. I: was the revision pe itioner himself 
who chose to file, or at least continue the 
appeal in a wrong forum and it is not 
now open to him to rely on his own 
lapses and Jaches to conend that the order 
is non est and, therefore he is entitled to 
file a revision against the same, Ifthe order 
of the Appellate Authority is treated as 
non est or passed without jurisdiction, then, 
the order of the learned Rent Coatroller 
will stand and, therefore, the revision- 
petitioner is liable to be evicted, as he 
deserves to be. Consequently, the Civil 
Revision Petition is dismissed. 

R.S. Givil revision 
petition dismissed. 


O a 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Present :—T. N. Singaravelu, F. 


S. Srinivasaraghavan .. Petitioner * 
v. 
Thira Muthukaru ppa Muthiriar 

° Respondent, 


Tamil Nadu Cultivating Tenants’ (Protec- 
tion from Eviction) Act (XXXVI of 1970), 
section 7—Petition for restoration of 
possession by tenant—Petition filed outof 
time—Power of revenue Court to condone 
delay. 


The law is that the delay of each day 
should be explained, though tke civil Courts 


take a rather liberal view of the matter 
depending on the circumstances of each 
case. In the instant case, no sufficient. 


cause was shown for the long delay and 


#C.R.P. No. 1529 of 1979. 21st October, 1981. 
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the ground alleged is also hollow and 
puerile. In matters where special rights are 
given to parties under special enactments, 
a judicial {body or any quasi-judicial authority 
should not be over-indulgent or lightly 
interfere with the rights of the parties which 
deprive them of the valuable rights of 
limitation. The Revenue Court has erred 
‘in condoning the delay without su'ficient 
grounds, (Para. 4.] 


Petition under section 115 of Act V of 1908 
praying the High Court to revise the order 
of the Special Deputy Collector (Revenue 
Court), Tiruchirapalli, dated 31st March, 1979 
and made in M. P. No. 157 of 1978, 


S. Sampathkumar, for Petitioner, 


E. Padmanabhan, for Respondent. 


The Court made the following 


ORDER, — This isa petition by the land- 
lord against the order of the revenue Court 
condoning'the delay in filing the application 
for ` restoration of possession under the 
provisions of the Tamil Nadu Cultivating 
Tenants’ (Protection from Eviction) Act 
XXXVI of 1976. 


2. The facts of the application are briefly 
these : The revision petitioner was the land- 
lord and respondent herein was originally 
his tenant in respect of 1°96 acres of the 
land in Esaneikorari Village in Lalgudi Taluk. 
It is common ground that the landlord filed 
an application for eviction of the tenant 
on the ground of non-payment of arrears of 
rent and an order of eviction was passed 
after giving sufficient opportunity to the 
tenant. It would appear that the landlord 
executed the order of eviction and took 
. delivery through Court. Later, the tenant 
seems to have meddled with the possession 
and the landlord field a suit in O. S. 
No. 645 of 1976 on the file of the District 
Munsif’s Court, Tiruchirapalli, for permanant 
injunction and obtained a decree restraining 
the tenant from interfering with the posses- 
sion of the landlord. Meanwhile, Act XXXVI 
of 1976 came into force under which the 
evicted tenants were given rights in the 
property enablicg them to recover possession. 
Section 7 of the Act XXXVI of 1976 says that 
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an application for restoration of possession 
must be made within three months. The tenant 
kept quiet and filed an application out of 
time with a petition to condone the delay. 
The landlord opposed the application, but 
the revenue Court condoned the delay and 
ordered further enquiry. The landlord is 
aggrieved wilh the order and has come on 
revision. 


3. Normally, in a case of this kind, this 
Court will not interfere in revision especially 
when the lower Gourt has passed an order 
of condonation of delay in admitting an 
application. But in the instant case, the 
Revenue Court has taken very many things 
for granted and its conclusion is not supported 
by evidence. No doubt, there is provision 
in the Act XXXVI of 1976 under which the 
revenue Court is empowered to receive 
application even after the prescribed time, if 
sufficient cause is shown. This is a special 
enactment giving special rights to a certain 
class of persons and therefore the provisions 
must be strictly construed. According to the 
respondent/tenaut, he was prevented from 
filing this application in time, since the 
landlord offered to settle the matter with 


him and therefore the tenant was involved 
into a state of inaction, The second ground 
urged on behalf of the tenant was that his 


lawyer was indisnosed and thereforé he could 
not file an application in time. Regarding 
the first ground that it was the landlord who 
was responsible for the inaction of the tenant, 
it is prima facie unacceptable, The revision 
petitioner who is the landlord had obtained 
an order of eviction and also taken possession 
threugh Court. There was no ostensible need 
for him to compromise the matter with the 
tenant after taking delivery. Therefore it is; 
tenant was obliged to put forward a plea 
that it was only a paper delivery and not 
actual delivery. This story of paper delivery 
should not be readily accepted without proper 
and rigid proof, since all official acts must be 
presumed to be done in the normal course 
and they assume regularity. This story of 
paper delivery is very freely introduced by 
the defeated parties as a last resort and 
therefore it should be scrutinised with care 
and caution. So far as this case is concerned, 
if the tenant continued to be in possession of 
the property even after the alleged delivery, 
there was no need for him for filing an 
application for restoration of possession which 
itself presupposes effective delivery. In the 
face of official records recording delivery the 
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plea that the landlord wasted to compro- 
mise with the tenant is not at all acceptable. 
l wonder what is there for compromise. 


4. - Again, the next ground that the lawyer 
of the tenant was indisposed has no factual 
foundation. The said lawyer was not examined 
nor has he filed an affidavit to that effect. 
In any event, this ground has not been 
satisfactorily proved at all. There is one other 
important factor which the revenue Court 
has lost sight of. The landlord has filed a 
sult in a civil Court and obtained a decree 
for. injunction against the tenant restraining 
his from interfering with the possession of the 
landlord. The tenant remained ex parte 
and it was an ex parte decree. The very 
fact the landlord filed a suit and obtained a 
decree for injunction shows that there was no 
scope for compremise between the parties and 
that the alleged promise of compromise is 
only imaginary, Even when the decree was 
brought to the notice of the revenue Court, 
it ignored the decree of the civil Court and 
condoned the delay for the mere asking of it. 
Strictly speaking, the law is that the delay 
jof each day should be explained, though the 
jicivil Courts take a rather liberal view of the 
dmatter depending on the circumstances of 
feach case. Inthe instant case, no sufficient 
{cause was shown for the long delay and the 
4ground alleged is also hollow and puerile. 
yAs already stated. in matters where special 
irights are given to parties under Special enact- 
(ments, judicial body or any quasi— judicial 
jauthority should not be over-indulgent or 
lightly interfere with the rights of parties 
{which deprive them of the valuable rights 
of limitation. For all these reasons, I am 
satisfied thatthe revenue Court hag erred in 
{condoning the delay without sufficient ground. 
In the result the revision petition is allowed 
and the order of the revenue Court is set 
aside, There will be no order as to costs, 








R. S. zo 


—— 


Petition allowed, 


1 
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[FULL BENCH) 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Present :—P. R. Gokulakrishnan, O. CJ. 
P. Venugopal and V. Ratnam, JJ. 


Inthe matter of the Document dated 26th 
June, 1975 executed by Tvl. Indian Cables and 
Wire Industries and others and referred under 
section 57 of the Indian Stamp Act, 1899, 


The Chief Controlling Revenue Authority, 
Board of Revenue, Madras Petitioner” 


0. 


Tvi. Inca Cables (Private) Limited, 13, I 
Main Road, C.1.T.' Colony, Madras-4 
Respondent. 


Indian Stamp Act, (IT of 1899), section. 2 ( 10)— 
Deed—Construction— Release and Conveyance— 
Distinction—Nomenclature does not determine 
character— Substance must be looked into. 


Reading the concerned document as a whole, 
it is very clear that it is not the nomenclature 
given to a document that determines the 
character of the document, butthe substance 
of it must be looked intoto decide the nature 
of the document. There can, of course, be no 
legal impediment to a party selecting and 
adopting a particular form of transaction to 
Mininise the expenses of stamp duty. But what 
exactly is the document is the question to be 


decided. Considered in the light of the 
decisions reported in Board of Revenue 
v. Lakshmanan (A. I.R. 1970 Mad. 


348 F. B.) and In the matter of Hiralal 
Navalram, (1968) L.L.R. 32 Bom, 505) it is 
clear that the document in question cannot by 
any stretch of imagination be a release deed 
and it can only be a conveyance within the 
meaning of section 2(10) ofthe Indian Stamp 
Act and, as such, stamp duty has to be 
levied under Article 23 of Schedule I to the 
Stamp Act. [Para. 3.] 


Cases referred to:— 


Board of Revenue v. Lakshmanan, (1970) 2 M.L. 
J. 326: 83 L.W. 205: A.I.R. 1970 Mad. 348; 
Kuppuswami v, Arumugham, (1967) 2 S.C.J.5: 
(1967) 2 M.L. J. (S.C.) 29: (1967) 2 An. W.R. 
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(S.C.) 29: (1967) 1 S.C.R; 275: A.J.R. 1967 
S.C. 13953 Hutehi Gowder v. Bheema Gowder, 
(1959) 2 M.L.J. 324: I.L.R. (1959) Mad. 552: 
A.I.R. 1960 Mad. 33; S. P. Chinnathambiar v. 
Chinnathambiar, (1953) 2 M.L. J. 387: LL.R. 
{1954) Mad. 500: 66 L.W. 671: A.LR. 1954 
Mad. 5; In the matter of Hiralal Navalram, 
(1908) I.L.R. 32 Bom. 505. Board of Revenue 
v, Narasimhan, {(1961)2 M.L.J. 538: LL.R. 
(1961) Mad. 926: 74 L.W. 432: A.LR. 1961 
Mad. 504, 


Case referred to the High Court by the Chief 
Controlling Revenue Authority, Board of 
Revenue Madras, under section 57 of the Indian 
Stamp Act, 1899 in the matter of Instrument 
dated 26th June, 1975, entered into between (1) 
Tvl. Indian Cables Wire Industries and Tvl. 
Inca Cables Private Limited, regarding the 
duty changeable on the said instrument on his 
file onthe following question of law namely 
‘‘whether the document dated 26th June, 1975 
executed by Tvl. Indian Cable and Wire 
Industries and others and purporting to be a 
release deed is just a release deed and liable to 
be stamped as such under Article 55 of 
Schedule I to the Stamp Act or is a Convey- 
ance. Deed as defined undet section 2 {1) of the 
Stamp Act and, therefore, liable to be stamped 
as such under Article 23 of Schedule I to the 
' Stamp Act.” 


The Government Pleader, for Petitioner. 


S. Adaikalam, amicus curiae, for Respondent. 
The Judgment of the Court was delivered by 


Gokulakrishnan, O. C}#.—This is a reference 
under section 57 of the Indian Stam 
Act, 1899 (Central Act II of 1899). The 
short facts are that the Indian Cable and 
Wire Industries a registered partnership 
firm, was carrying on business with Thiru 
Vrajlal N, Sanghvi and eight others as its 
partners. In pursuance of an agreement dated 
12th April, 1973, between the partners of the 
aforesaid partnership firm it was decided to 
promote a Private Limited Company and to 
transfer and convey all the properties as well as 
liabilities of the partnership firm to the limited 
company for a consideration of Rs. 8,40,000. 
Accordingly, Inca Cables Private Limited was 
incorporated under the Companies Act on 5th 
May, 1973. The Limited Company offered to 
pay the said sum of Rs, 8,40,000 in the form 
of fully paid up shares. Out of 1,500 shares in 
its capital, the Company allotted 840 fully 


THE MRDRAS LAW JOURNAL REPORTS - 


~ 


_ {1982 


paid up shares to the nine partners ‘of the. 
partnership firm and their family: members.. 
All these nine partners took 45 shares. ‘in the’ 
capital of the company. Of the nine partners 
of the erstwhils partnership ‘firm, six were 
appointed as first directors of the Company and ` 
one as the first chairman of the Company. By 
the document dated 26th June, 1975, Tvi. 
Indian Cable and Wire Industries represented. - 
by all their nine partners, relinquished ‘their — 
right and interests in the properties -of the. 
firm worth about Rs. 16,24,000 in favour of ` 
Tvl. Inca Cables Private Limited. The said 
document was presented for registration before - 
the Sub-Registrar, Tambaram who felt some 
doubt and referred it to the District Registrar 
Madras (South) for instructions regarding the 
nature and chargeability of the document. 
Thereupon, the District Registrar made a 
reference to the Board of Revenue under 
section 96 (2) of the Stamp Act, and the Board 
of Revenue after examining the case with 
connected records, held the document asa deed 
of conveyance. Tvl. Inca Cables (P.) Ltd., 
preferred a petition the Board cf Revenue to 
reconsider the matter andthe said petition 
was dismissed on the ground that the Board 
had no power of review under section 56 (3) 
of the Indian Stamp Act. The Private Ltd. 
Company preferred a Writ Petition No. 1597 of 
1977 on file of this Court, and this Court by 
judgment dated 25th July, 1979, directed the 
Board of Revenue to refer the matter to this 
Court under section 57 of the Indian Stamp 
Act. Hence this reference. The reference is as 
under :— 


“Whether the document dated 26th June, 
1975, executed {bv Tvl. Indian Cable and 
Wire Industries and others and purporting to 
be a release deed is just a release deed and 
liable to be stamped as such ‘under Article 55 
of Schedule I to the Stamp Act, oris acon- | 
veyance deed as defined under section 2 (10) 
of the Stamp Act and therefore liable to be 
Stamped as such under Article 23 of Sche- 
dule I to the Stamp Act.” 


The document which is styled as a release 
deed, clearly states as follows :— 


“Whereas all the releasors have sworn to an 
affidavit of declaration dated 19th May, 
1973, declaring the ownership of the releasee 
and the absence of any rights in the releagors 
over the said properties. 


4 


- 


Whereas the releasee has since its incorpora- 


. - tion been in possession and enjoyment of 


the: said properties, 


‘Whereas the releasee is thus the full and 
absolute owner of the said properties, and... 


' ‘Now this identure witnesseth that the 
releas»rs do hereby declare and acknowledge 
that thefreleasee is the absolute and?full owner 
of the properties set out in the Schedule here- 
under and that the releasors have no right 
Over or interest in the said properties and 
even if the releasors have any right or inte- 
rest, they do hereby release, relinquish and 
abandon the same”. 


2. It is clear from the deed that the Indian 
Cable and Wire Industries, a registered 
partnership firm, carrying on business at 
Chingleput district is releasing the properties 
mentioned in the Schedule to the release deed 
in favour of Tvi, Inca Cables (P.) Ltd: 
incorporated under the Companies Act, 1956, 
having its registered office at Chingleput dis- 
trict. Mr. K. Venkataswami, learned Govern- 
ment Pleader, submitted that there is no pre- 
existing right in the releasee in the properties 
released, and whatever may be the nomen- 
clature given to the document, it is a convey- 
ance and assuch the document comes under 
the definition of section 2 (1) of the Indian 
Stamp Act, 1899 and therefore chargeable to 
duty under Article 23 of Schedule I to the Stamp 
Act. Section 2(1) of the Indian Stamp Act, 
defines ‘conveyance’ as follows :— 


Section 2 (10).—*Conveyance’ includes a 
conveyance on sale and every instrument by 
which property, whether movable, or im- 
movable, is transferred infer vivos and 
which is not otherwise specifically provided 
for by Schedule I.” 


Article 55 of Schedule I tothe Stamp Act deals 
with ‘release’. It reads as follows:— 


“Release, that is to say, any instrument (not 
being such a release as is provided for by 
section 23-A) whereby a person renounces a 
claim upon another person or against any 
specified property..........” 


Hence, according to Mr. Venkataswami, the 
learned Government Pleader, to bring the 
document within the ambit of a ‘release’, both 
the releasor and the releasee must havea pre- 


existing right in the property released, As far as 
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the present case is concerned, both the releasor 
and the releasee are separate juristic entities, 
and the releasee which is a public- limited 
company has no pre-existing right in the 
properties sought to be released under the deed. 
The learned Government Pleader cites the deci- 
sion reported is Board of Revenue v. Lakshmanan? 
to which one of us was party. In this decision 
the Full Bench has: specifically held 
follows :— 


as 


«The essential difference between a con- 
veyance and a_ release lies in the fact 
that, in the latter, there is no transfer 
of an interest or right to another, who had 
no pre-existing right in it to any extent. 
A release of a right or of a claim can only 
' be in favour of a person who had a pre- 
existing right or claim and by reason of 
the release the latter’s right or claim is 
enlarged or is made fuller in its content. 
Kup puswami_ v. Arumugha *, quoting 
from Hutchi Gowder v. Bheema Gowder', 
and S.P. Chinnathambiar v. Chinnatham- 
biar*, accepted the proposition as correct 
that a release can only feed title, but 
cannot transfer title or that ‘‘renuncta- 
tion must be in favour of a person, who 
had already title to estate, the effect of 
which is only to enlarge the right; 
renunciation does not vest im a person a 
title where it did not exist”, 


Mr. Venkataswami also cited the decision 
inthe matter of Hiralal Navalram®, where- 
in a Full Bench of the Bombay High Court 
has held that where by a document, the 
executing party, purporting to be entitled to 
a share in a going Pressing Factory, transfers 
absolutely the whole of that share to the 
other person interested in the factory in 
consideration of a certain sum, the document 
is a conveyance or sale of property. The 
principle of the two decisions cited supra 
will clearly apply to the facts of this case, 
and as such, we do not find any difficulty in 
construing the document as a conveyance. 

1. (1970) 2 M.L.J. 326 : 83 L.W. 205 : A.I.R. 
1970 Mad. 348 (F.B.). 

2. (1967) 2 M.L.J. (S.G.) 29 : (1967) 2 An. W.R. 
(S.C.) 29: (1967) 2 S.C.J.5 : (1967) 1 S.G.R. 275 
A.LR 19678.C. 1395, 

3. (1959) 2 M.L.J. 324: I.L.R. (1959) Mad, 552: 
A.I.R.1960 Mad, 33. 

4, (1953) 2 M.L.J. 387: LL.R. (1954) 
500: 66 L.W. 671: A.I.R. 1954 Mad. 5. 

5. (1908) LL.R, 32 Bom. 505, 





Mad. 
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3. Mr, 5. Adaikalam, amicus curiae, 
appearing for the respondent cites the decision 
reported in Board of Revenue v. 
Narasimhan1, and submits that the parties 
have a right to select a particular form 
of transaction to minimise the expenses 
and that in the present document, it has 
been clearly stated that the transaction is 
only a release. No doubt, in this Full 
Bench decision, it has been stated as follows 
(head note) :— 


‘There can be no legal impediment to 


a patty selecting and adopting a particular ` 


form of transaction to minimise the expenses 
of stamp duty. The Revenue authorities 
cannot say that the object of the. transac- 
tion was to achieve a purpose not disclosed 
in the document and that, therefore, the 
document should be deemed to be that 
which it was not. 


The true scope of the rule of substance 
prevailing over the form with reference to 
a document chargeable to stamp duty is 
that the recitals therein should not be lost 
sight of merely because the parties gave a 
particular description of the nature of the 
document.” 


Reading as a whole, it is very clear that 
it is not the nomenciature that is given to a 
document that determines the character of 
the document but the substance of it must 
be looked into a decide the nature of the 
document. There can of course be no legal 
impediment to a party selecting and adopting 
a particular form of transaction to minimise 
the expenses of stamp duty. But what 
exactly is the document is the question to 
‘tbe decided. Considered in the light of the 
decisions reported in Board of Revenue v. 
Lakshmanan?, and in the matter of 
Hiralal! Navalram’, it is clear that the 
document in question cannot by any 
stretch of imagination be a release deed and 
it is can only be a conveyanee within the 
meaning of section 2 (10) of the Indian Stamp 
Act and as such, stamp duty hasto be levied 
under Article 23 of Schedule [tothe Stamp 
Act. Thereference is answered accordingly. 
4. The assistance rendered by Mr. S. Adai- 
kalam, amicus curiae, is recorded. 
R.S. Answered accordingly. 
SS aa pe on th a ee eg 
1. (1961) 2 M.L.J. 538; LL.R. (1961) Mad, 926: 


74 L.W. 432 : ALR, 1961 Mad, 504. 
2. (1970) 2 M.L.J. 32g: A.I.R. 1970 Mad. 348 
F.B 


ee M 


3. (1908) I.L.R. 32 Bom. 505. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 
PRESENT :— = V. Balasubrahmanyan, F. 


Madurai District Co-operative Supply and 
Marketing Society Limited, A. No. 1437 by 


its Special Officer Appellant * 
y. 
S. Sankaranarayanan and others 

Respondents. 


(A) Tamil Nadu Co-operative Societies Act» 
(LIIL of 1961), section 73 read with section 100— 
Employees of District Co-operative Supply and 
Marketing Society charged for shortage of stock 
—Domestic inguity held—Dismissal of employees 
— Sujit in Civil Court by employees Jor declara- 
tion that dismissal was wrong ful—If{ maintaina- 
ble. 


(B) Industria] Disputes Act (1947), section 2-A. 


A dispute concerning the employment or the 
non-employment of a workman as between the 
Co-operative Society and its workman must be: 
regarded as an industrial dispute within the 
meaning of section 2-A of the Industrial 
Disputes Act, whether the non-employment 
can be treated as a discharge, dismissal, 
retrenchment or termination of employment. 

[Para. 6} 


In the present case, the cause of action pleaded 
in the suits out of which the second appeals 
arise, is the dismissal of the employees 
concerned. It is a well-known feature of the 
law relating to master and servant, that an 
employee whose employment is wrongfully 
terminated can sue his employer in a civil 
Court, A dispute between an employer and 
an employee in a matter concerning the latter’s 
dismissal must, therefore be regarded as a 
dispute which does not arise out of a right 
conferred or liability imposed for the first time 
by the Industrial Disputes Act. The right or 
liability, on the contrary, has been in existence, 
ever since the law relating to master and 
servant became part of our common law, 
Applying the decision of the Supreme Court in 
Premier Automobiles v. K. S. Wadke, (1975) 48 
F.J.R. 252, the present suit filed by the 
employees against the Society must be held to 
be maintainable, and not barred by the 
Industrial Disputes Act. [Para. 9.] 


The relief claimed by the workmen in their 
suits is not only a declaration that their 





*S.A. No. 473 to 476 of 1975, 16th June, 1980" 
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dismissal from service was wrongful, but also 
Society from putting into effect the orders of 
dismissal. Under common law, a Civil Court 
is quite competent to give a declaratory relief 
to a dismissed workman as to his wrongful 
dismissal. The common law only withholds 
from the Court’s powers, the power to order 
reinstatement of the dismissal workman in 
the event of its holding that the dismissal was 
invalid. In the instant cases no difficulty is 
created by the forms of relief aske dfor by the 
employees as against the Society. For both 
declaration and injunction are reliefs well with- 
in the Court’s province. (Para. 10.] 


Cases referred to:— 


Krishnan v. E.I.D. & S. Factories, AJ.R. 1964 
Mad. 81; Madura Mills Co., Ltd., v. Guru- 
vammal, (1967) 2 Lab. L.J. 397; Premier Auto- 
mobiles Lid, v. K. S.. Wadke, (1975) 48 F.J.R. 
252; Bangalore Water Supply v. A. Rajappa, 
(1978) 1 S.C.J. 481: (1978) 2 S.C.C. 213: 
A.LR. 1978 S.C. 548. 


Appeal against the decree ofthe Additional 
District Court, Madurai dated 28th June, (974. 
and passed in Appeal Suit Nos. 398, 400, 403 
of 1970 and 401 of 1970 respectively, preferred 
against the decree of the Court of the District 
Munsif, Madurai Town in Original Suit Nos, 
109, 601, 650, 612 of 1968 respectively. 


The Court delivered the following 


JUDGMENT:—The common question in ‘all 
these second appeals is whether the suits.out 
of which they arise, are maintainable, The 
Courts below held that they were maint- 
ainable. The corretness of their decision is 
disputed by the appellant who was the defen- 
dant in all the suits. 


2. Four suits figure in this controversy. The 
plaintif in each suit was an employee of a Co- 
Operative Society called the Madurai District 
Co-operative Supply aud Marketing Society 
Limited. Each of them was in charge of a 
godown of the Society storing foodgrains. 
On the ground that there were shortages in 
the stock, each of the godown keepers was 
dismissed by the Society aftera domestic 
inquiry. Hach of them filed a suit against the 
Society for a declaration that his dismissal 
was wrongful. 


3. The Society resisted the suits on the 
ground, among others that they were not 
maintainable. The Courts below negatived 
this contention, proceeded on the merits of 
the case ‘and decreed the suits as prayed for. 


4. The issue as to maintainability was rested 
before the lower Courts under two different 
sets of statutory provisions. One was under 
section 73 read with section 100 of the Tamil 
Nadu Co-operative Societies Act, 1961. The 
other was under the Industrial Disputes Act, 
1947. No argument, however, was addressed 
before me by the Society’s learned counsel on 
the basis of section 73 of the Tamil Nadu Co- 
operative Societies Act, 1961, for disputes aris- 
ing out of disciplinary action taken by a Society 
or its Committee against a paid servant of 
Society stands specifically excluded from the 
class of disputes which are covered by the 
special procedure drawn up under section 73 
of the Act, 


5. Learned counsel for the Society accordingly 
pressed for my consideration the other objec- 
tion to the maintainability of the suits namely 
that the Industrial Disputes Act provides for a 
comprehensive procedure and an adequate 
remedy for dismissed workmen, and thereby 
the jurisdiction of Civil Courts is impliedly 
barred in such matters. He relied on two 
decisions of learned Single Judges of this Court 
in Krishnan v. E.I.D. & S. Factories! and 
Madura Mills Company Limited v. Guruvammal 
and another? Learned counsel pointed out that 
these decisions were cited with approval by the 
Supreme Court in Premier Automobiles Limited v., 
K.S. Wadke? Learned counsel further pointed 
out that in a more recent decision in Bangalore 
Water Supply v. A. Rajappa* the Supreme 
Court had laid down that Co-operative 
Societies carrying on any industry, cannoi fall 
outside the ambit of section 2 (j} of the In- 
dustrial Disputes Act. Learned counsel ac- 
cordingly submitted that the courts below 
were in error in entertaining the suits filed by 
the dismissed employees and in proceeding to 
adjudicate them on merits. 


6. JI accept the submission that the appellant 
Society in this case might well be brought 
within the ambit of the [Industrial Disputes Act 
as carrying on an ‘industry’ which includes any 
business, trade, undertaking, manufacture or 
calling of employers. Maintaining a godown for 
storage and distribution can be treated either 
as a business or as a trade or at any rate as 
an undertaking. I have also no hesitation in 
holding that a dispute concerning the employ- 
ment or the non-employment of a workman as 


l. ALR. 1964 Mad. 81. 

2. (1967) 2 Lab. LJ. 397. 

3. (1975) 48 F.J.R. 252. 

4, (1978) 1 S.G.J. 481: (1978) 2 S.C.C. 213: A.1.R. 
1978 S.C. 45. 
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between the co-operative society and its work- 
men must be regarded as an industrial disputer 
within the meaning of section 2-A of the 
Industrial Disputes Act, whether the non- 
employment can be treated as a discharge, 
dismissal, retrenchment or termination of 
employment. 


7. Granting that the appellant co-operative 
society maintaining a godown and engaging 
godown keepers is an industry and granting that 
the dismissal of the godown keepers raises an 
industrial dispute, still the question is whether 
the suits filed by the present platntifis against 
their dismissal by the Society are not maintain- 
abie. For an answer to this question we will 
have to go to the decision of the Supreme Court 
in the Premier Automobiles v. K. S. Wadke.t 
In that case the Superme Court laid down the 
following, among other, propositions of Jaw on 
the subject of bar of suits. 


(1) If the dispute is not an industrial dispute, 
nor does it relate to enforcement ofany other 
right under the Act the remedy lies only in 
the Civil Court, 


(2) Ifthe dispute is an industrial dispute aris- 
ing out of aright or liability under the general 
or common law and not under the Act, the 
jurisdiction of the Civil Court is alternative, 
leaving it to the election Of the suitor concern- 
ed to choose his remecy for the relief which 
is competent to be granted in a particular 
dispute. 


(3) If the industrial dispute relatesto the 
enforcement of a right or an obligation created 
under the Act, then the only remedy available 
to the suitor is to get an adjudication under 
the Act. 


8. It may be observed that where the dispute 
does not touch any right conferred or liability 
imposed peculiarly by the Industrial Disputes 
Act itself, but arises out of a controversy rega- 
rding aright or liability under the general 
Jaw or the common law, then, according to the 
Supreme Court, the jurisdiction ofthe Civil 
Court is not impliedly ousted, but survives as 
an alternative forum. In such a Case, it isa 
matter for the election of the party concerned 
to choose his remedy either by way ofa suit 
before a Civil Court or by way of reference 
before the Labour Court or Industrial Tribunal 
under the Industrial Disputes Act. 


9. In the present case, the cause of action 
pleaded in the suits out of which these second 


1. (1975) 48 F.J.R, 252. 
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appeals arise, is the dismissal.of the employees 
concerned. It is a well-known feature of thelaw 
relating to master and servant, that an emplo 

yee who is wrongfully terminated from his 
employment has a remedy to sue his employer 
in a civil Court. A dispute between an employer 
and an employee in a matter concerning the 
latier’s dismissal must, therefore, be regarded 
as a dispute which does not arise out of a right 
conferred or liability, imposed for the first time 
by the Industrial Disputes Act. The right or 
liability, on the contrary, hag been in existence 
ever since the law relatiny to master and servant 
became part of our common law. In these cir- 
cumstances, applying the decision of the 
Supreme Court: the present suits filed by the 
dismissed employees against the Society must 
-be-held to be maintainable, and not barred by 
the Industrial Disputes Act. 


10. There is yet another consideration. The 
relief claimed by the workmen in their suits is 
not only a declaration that their dismissal from 
service was wrongful, but they also ask for a 
permanent injunction restraining the Society 
trom putting into eftect the orders of dismissal. 
Learned counsel for the Society cannot suggest 
that these reliefs are beyond the powers of a civil 
Court to grant. Under our common law, a 
civil Court is quite competent to give a 
declaratory reliet to a dismissed workman as to 
his wrongiul dismissal. The common law only 
withholds from the Court’s powers, the power 
to order reinstatement of the dismissed work- 
man in the event of its holding that the dis- 
missa] is invalid. In the instant cases, no diffi- 
culty is created by the forms of relief asked for 
by the employees as against the Society. For 
both declaration and iajunction are reliefs well 
within the Court’s province. 


11. Ail things considered, I am satisfied that 
the Courts below were right in entertaining the 
suits and proceeding to dispose of them on 
merits. No argument other than that of the 
maintainability ofthe suits was addressed in 
these second appeals. In‘any case, the decisions 
of the Csaurts below on the merits must be 
regarded as based on the evidence on record. 
They do not leave any scope for interference 
by me in the second appeals. 


12. The second appeals are, accordingly, dis- 
missed and thejudgment and decree of the 
Courts below are confirmed. The respondents 
will have their costs inthe appeals (one set). 


come ee aR; 


R.S. Appeals dismisseds 


I] PANDURANGAN y. SABANGAPANI (Sethuraman, 7.) 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT :—V. Sethuraman, 7. 


Pandurangan Ap pellant* 


Ye 


Sarangapani and another .. Respondents. 


(A) Hindu Law—Pondicherry—Ancestral 
property in the hands of father — Sons 
do not acquire any right by birth— Pro- 
perty consequently absolute property of 


father Document executed before 
Notaire, whether can be impeached. 


(B) Hindu Succession Act (XXX of 1956), 
section 6—Applicability. 


——a 


Under the Hiadu Law in force in the territory 
of Pondicherry, the sons did not acquire any 
interest in the father’s property by birth, 
whether the property ba the self-acquired 
property of the father or his ancestral pro- 
perty. [Para. 7.] 


The postulate behind section 6 of the Hindu 
Succession Act is that the property must be 
coparcenary property and that term cannot 
be applied to absolute property held by a 
father. [Para. 10.] 


A Notaire is not in the same position as the 
Registering Authority under the Indian Regis- 
tration Act and he combines in himself 
certain Other functions. A transaction execut- 
ed before him may be impeached on the 
score of falsity by approprite evidence. Ia 
terms of the Indian conditions, the impeach- 
ment could be by a suit supported by proper 
evidence to show that the transaction wasa 


false one. [Para, 13.] 
Case referred to: 
Ramalingam v. Manicka Gounder, (1980) 2 


M.L. J. 350. 


Appeal against the decree of the District 
Gourt (lst Additional) Pondicherry, dated 
28th July, 1977 in Appeal Suit No. 111 of 1974 
preferred against ths decree of the Court of 
. the Subordinate Judge of Pondicherry, dated 
30th September, 1974 in Original Suit No. 69 
of 1970, 


*S. A No. 150 of 1078. 19th August, 1981, 
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M. Kalyanasundaram, for Appellant. 
J. Stanislas, R. Gopalakrishnan, for Respondents. 
The Court delivered the following 


JUDGMENT.— This second appeal has been 
filed by the plaintif in O. S. No. 69 of 1970 
inthe Court of the Additional Subordinate 
Judge, Pondicherry. He filed a suit fora 
declaration that the sale deed executed in 
favour of the first defendant and subse- 
quently the sale deed executed by the 
first defendant in favour of the second defen- 
dant are null and void. The svit properties 
originally belonged to the plaintiff’s ancestors, 
The plaintiff’s father got them under a parti- 
tion dated 3lst January, 1922, marked as 
Exhibit A-1. The plaintiff’s father, who is not 
a party to the suit, executed a sale deed in fav- 
our of the first defendant on 6th January, 1969, 
marked as Exhibit A-12. The first defendant 
is none other than the brother-in-law of the 
plaintiff. In other words, the first defendant 
has married the plaintiff’: sister. The sale 
deed was thus executed by the plaintiff's 
father in favour of his son-in-law. The first 
defendant executed a sale deed in favour of 
the second defendant. The case of the plain- 
tiff was that his father was a person of 
unsound mind and that the sale deed in favour 
of the first defendant having been executed 
when he was a person of unsound mind con- 
veyed no title to the first defendant and that 
the first defendant in turn cannot sell the 
properties in favour of the second defendant. 


2. The defendants took up the stand that 
the plaintiff had no locus standi to question 
the alienation, that his father was the absolute 
owner of the properties and that he could 
deal with it in the best manner possible. They 
disputed that the plaintiff’s father was of 
unsound mind and, therefore, incapable of 
executing the document in favour of the first 
defendant. 


3. The trial Court after framing relevant 
issués, came to the conclusion that the first 
defendant purchased the properties from his 
father-in-law without valid consideration and 
knowing that he was a lunatic, that the sale 
deed in his favour was, therefore, null and void 
and that the second defendant was not a bong 
fide purchaser for valid consideration, In the 
result, the suit was decreed as prayed for by 
the plaintiff. 


4, The second defendant filed an appeal, 
which was disposed of by the I Additiona, 
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District Judge, Pondicherry. He held that it 
was not proved that the plaintiff’s father was 
of unsound mind atthe time of execution of 
Exhibit A-12, that the plaintiff had no right 
to question the validity of the sale deed for 
want of consideration. as the vendor alone 
could do so and that the plea of nullity of the 
sale deed was not maintainable. It is against 
this judgment and the decree following it, the 
present second appeal has been filed. 


5. “At the time of the admission of the second 
appeal, the following substantial question of 
law was framed as arising out of the judg- 
ment of the lower appellate Court: 


“Whether the suit properties are ancestral 
properties in the hands of the plaintiff’s 
father and if so whether the Hindu Succes- 
sion Act, 1956, is not applicable in which 
event the plaintiff would be entitled to half 
Share unless the sale by the father was for 
binding purpose ?”’ 


6. The learned counsel for the appellant 
submitted that the plaintiff had, under the 
Hindu Law, a right by birth, that the father 
cannot be taken to be the absolute owner of 
the properties, that the father was a person of 
unsound mind and that even if he had any 
absolute interest the transfer by him in favour 
. of the first defendant was null and void. ‘The 
respondent, by his counsel, countered these 
submissions. 


7. Itis, in this context, necessary to find out 
the legal position applicable to the Hindus 
in the State of Pondicherry. Under the Hindu 
Law in force in that territory, Hindu sons did 
not acquire any interest in the father’s pros 
perty by birth, whether the property be the 
self-acquired property of the father or his 
ancestral property. This proposition was 
enunciated by the Superior Court of Appeal 
Pondicherry in Appeal No. 326 of 1974 and 
has been referred to in Ramalingam v. 
Manicka Gounder', Jn fact the French 
writer Sanmer in bis work on Hindu Law 
summed up the position as follows:— 


“Today, by virtue of a more correct interpre- 
tation of custom, the theory of coparcenary 
system between father and sons in respect of 
the ancestral properties is abandoned in our 
establishment of Coramandal Coast. It is 
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to the head of the family only, in reality, 
in the juridical sense of the word, the assets 
deriving from the ancestor belong, and he 
aione has capacity to exercise, in principal 
the right to dispose, which is conferred on 
him by owner’s right”. 


It is this principle of law which indisputably 
governs the rights ofthe parties, Itis thus 
clear that the  plaintiff’s father was the 
absolute owner of the properties. 


8: Mr. G. Subramanyan, learned counsel 
for the appellant, contended that even assum- 
ing that the father held the properties in 
absolute terms, still the son, 7.e., the. plaintiff, 
wasinthe position of a reversioner, who 
could dispute the alienation made by the 
father. For this purpose, he drew on the 
analogy of reversioners challenging the aliena- 
tion made by a Hindu widow or Other female 
their. It is true that the Courts have recognised 
the right ofa reversioner to filea suit for a 
declaration that the alienation by a Hindu 
widow or other limited owner is not binding 
upon the reversioner. Such a principle 
cannot be applied to the facts of the present 
case, for two reasons. The first is that analogy 
is a dangerous horse to ride and it would be 
prudent to keep away from it, and the second 
is that the father, in the present case, is not 
in the position of Hindu widow or a female 
heir, who had only limited powers of disposi- 
tion over the properties. The father, in the 
present case, having an absolute interest in 
the properties had plenary powers of disposi- 
tion. The analogy of the right of reversioner 
cannot be applied to the present situation. 


9. Learned counsel for the appellant contend- 
ed that the Hindu Succession Act, 1956 had 
been extended to the Territory of Pondicherry 
even in 1963, that the alienation by the father 
took place in 1969 and that, therefore, the 
appellant having a right to succeed to the 
properties, as recognised by that statute, 
could come forward with the present suit. 
The provisions of that Act would come in for 
application only atthe time of succession or 
in other words, when succession opened. 
The plaintiff cannot invoke the provision of 
that Act and build upa contention in the 
circumstances of this case, asthe father, the 
absolute owner is very much alive, 


10. Section 6 ofthe Hindu Succession Act 
provides that when a male Hindu died after 


1) 


the commencement of the Act, having at the 
time of his death an interest in a Mitakshara 
cOparcenary property, his interest in the pro- 
perty shall devolve by survivorship upon the 
surviving members of the coparcenary and not 
in accordance with the Act. The postulate 
behind this provision is that property must be 
coparcenary property. The term ‘coparcenary 
property’ cannot be applied to the absolute 
property held by the plaintiff’s father and in 
this case as absolute rights of disposition cut 
at the rest of the property being coparce- 
nary property. In the case of Ramalingam v. 
Manicka Gounder!, already referred to, it 
has been held that the plea of survivorship 
embodied in section 6 is not available in such 
cases. It would thus follow thatthe plaintiff 
has no present right in the properties so as to 
be in a position to challenge the alienation. 


Il. On the assumption that the plaintiff can 
challenge the alienation, the contention that 
the alienation is null and void as the plaintiff's 
father was a lunatic may now be examined. 
The plaintiff relied on Exhibit A-9 under 
which he had issued to all the: Notaires of the 
Territory of Pondicherry an ‘‘opposition” on 
Sth July, 1963, forbidding them to write any 
sale deed at the request of his father. The Court 
below has pointed out that the Gazette Noti- 
fication under Exhibit A-3 and the-caveat-to 
the Notaires have not been issued in pursuarce 
of any Court order. Inthe absence of any 
Court order, it is not clear- how an advertise- 
ment in the Gazette or a mere notice issued 
to the Notaires could have any legal validity 
so as defeat the alienation made by the father. 
No authority was cited before me to show 
that such notices resulted in emasculating the 
transactions of their validity. 


12. The plea thatthe father was an insane 
person and, therefore, the alienation was null 
and void was-sought to be supported by the 
production of a medical certificate, Exbibit A-8 
and also the depositions of P.Ws. 2 and 3. P. 
Ws. 2 and 3 spoke of the facts as known to them 
in the year 1963. The medical certificate was 
issued on 17th December, 1971. We are, how- 
ever concerned with the validity of the transac- 
tion on 6th January, 1969. There is no evidence 
to show that on the particular date or at or 
about that time the plaintiff’s father was a 
Junatic. Jo the light of the above discussion, 
it would be clear that the alienation io favour 
of the first defendant as such cannot be 
1. (1980) 2M.L.J. 350. 
M.L.J.—19 


PANDURANGAM vy. SARANGAPANI (Sethuraman, J.) 


145 


impugned and that even assuming that it 
could be impugned, there is no evidence to 
Show that it lacks any validity. 


15. Learned counsel for the respondent sub- 
mitted that in the case of a document 
executed beforea Notaire, it must be pre- 
sumed that the document isa valid one. He 
went to the extent of submitting that the 
validity of such a document is conclusive. It 
is true that a Notaire is not in the same 
position-as Registering Authority under the 
Indian Registration Act and that he combines 
in himself certain other functions as shown by 
the decision of this Court in Mourougaessa 
Modeliar v, Aguilandammalle -(died) and 
others! (by the Bench of this Court consist- 
ing of Ismail, J., as he then was, and Nata- 
rajan, J.). The functions of a Notaire are not 
Strictly identical with those of the official who 
is empowered to register the documents under 
the Indian Registration. Act. However, as 
brought out in an article by L. Neville 
Brown of the University of Lyons in Volume 
IT (1953) of the International and Compara- 
tive Law Quarterly, it is possible to impeach 
the transaction on the score of falsity by 
appropriate evidence. The impeachment for 
falsity is a very involved and costly pro- 
cedure under the French Law. In terms of 
the Indian conditions, the impeachment could 
be by a suit supported by proper evidence 
to show that the transaction was a false one. 
In the present case, there is no such con- 
vincing proof that the transaction was in any 
manner false. It appears as if the transaction 
is being challenged as a kind of a nominal 
transaction not supported by a consideration. 
The Court below has pointed out that the 
document was executed before a Notary public 
who had the duty to examine personally the 
parties and to ascertain that they are fit and 
able to give their consent fo the transaction. 
The burden of proof that lay on the plaintiff 
to show that the Notaire’s duty had not been 
properly performed in the present case has not 
been discharged. The result is that the 
validity of the alienation is not assailable on 
any grounds taken by the plaintiff. The 
Court below rightly dismissed the suit. 


14. The second appeal is dismissed. There 
will be no order as to costs. 
S. J. Appeal dismissed. 


1. A. No, 422 of 1969. 
Judgment dated 7—12— 1977, 


me oe 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT :—S. Swamikkannu, J. 


Sri Ranganathar Transports (P) Ltd., 
Thanjavur, represented by its Managing 
Partner Petitioner.* 


U. 


The Tanjore Co-operative Marketing 
Federation Ltd., Tiruvarur, represented by 
its Secretary Respondent. 


Motor Vehicles Act (IV of 1939) as 
amended by: Act (LVI of 1969), section 
110-F—Collision between a transport bus 
and a lorry—Damage caused to the lorry 
—Claim for compensation for damage as 
well as for loss-of earnings— Suit filed in 
civil Court—Maintainability. 

A stationary lorry belonging to the plaintiff 
was hit by a transport bus owned by the 
defendant due to rash and negligent driving. 
The lorry not only sustained damage to its 
head lights and mudguard but it had to 
remain idle for some time during repairs and 
lost income which it would have fetched. 
Clubbing together these items a suit for 
recovery of damages was filed before thé 
civil Court. Objection was taken to the juris- 
diction of the civil Court to entertain the 
suit on the ground that under the Motor 
Vehicles Act, 1939, section 110-F the Acci- 
dents Claim Tribunal alone can deal with the 
claim. Reversing the conclusion of the lower 
appellate Court, 


Held, thata reading of section 110-F of 
the Motor Vehicles Act (IV of 1939) as amend- 
ed by Act (LVI of 1969) clearly showed 
that the claim made in the suit, as a matter 
of fact all the claims, can be entertained 
only by way of an application, under section 
110 by the Tribunal specially constituted for 
the purpose of adjudication upon such claims 
and section 110-F clearly barred the juris- 
diction of the civil Court with respect to 
such claims by way of suit and as such the 
trial Court was correct in holding that the 
civil Court had no jurisdiction. [Para. 6.] 


Cases referred to:— 


Thillai Govindan v. Karuppasami, (1978) 
91 L.W. 563; Union of India v. Municipal 
Corporation of City of Ahmedabad, A L.R. 
1972 Guj. 61; Madras Motor ©& General 
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Insurance Company v. G. Murthi, (1974) 2 
M.L J. 283: A.I.R. 1975 Mad. 2l; 
M. Ayyappan v. Moktar Singh, A.I.R. 1970 
Mys. 67; N. I. Insurance Company v. 
Shanti Misra, (1975) 2 S.C.C. 840: (1976): 
2 S.C.R. 266: (1976) 2 S.C.J. 309: A.I.R. 
1976 S.C. 237; Union-of India v. Labh 
Chand, A.I.R. 1963 H.P. 12: State of M.P. 
v. Pehlairai, A.J.R. 1976 M.P. 208. 


Petition under section 115 of Act V of 1908 
praying the High Court to revise the Decree 
of the Court of the Subordinate Judge, Naga- 
pattinam dated 30th November, 1979 and 
made in A. S. No. 63 of 1979 (O. S. No. 297 
of 1978, District Munsif Court, Tiruvarur). 


M. Srinivasan, for Petitioner. 


R. Vijayan and Miss K. Manjula, for 
Respondent. 


The Court made the following 


ORpER.—In this civil revision petition, an: 
interesting point has been raised with refe- 
rence to the jurisdiction of a civil Court 
regarding the claim made ina suit filed by 
the respondent herein for damages that had 
been caused to the headlight assembly and 
the bulb, which came to Rs. 159.86, damage 
to the mudguard, which was repaired and 
repainted, which came to Rs. 85 and compen- 
sation towards the loss of income from the 
vehicle, namely, the lorry which got damaged.. 
in that it was kept idle for two days, in a 
sum of Rs. 300 calculating at the rate of 
Rs. 150/- per day. It is interesting to note 
that the occurrence of the accident claimed 
had taken place at Vijayapuram Bazaar, 
Tiruvarur and the vehicles that collided were 
a transport bus belonging to the defendant, 
Sri Renganathar Transports Private Limited, 
Thanjavur represented by its partner and the 
lorry MDO 6252, which was owned by the 
plaintiff, the Tanjore Co-operative Marketing 
Federation Limited, Tiruvarur by its Secre- 
tary. The occurrence wherein these two 
vehicles collided took place at 3.45 PM. on 
25th June, 1976. According to the plaintiff, 
the lorry owned by it was proceeding after 
filling up diesel in the Indian Oil Petrol Bunk 
at Vijayapuram, and, while it was coming 
towards west and was also turning to the 
right in order to return to the plaintiff- 
society building, which is situated on the 
east of the petrol bunk on the opposite row, 
on seeing the defendant’s bus approaching at 
high speed from the west, it was stopped. The- 


ar 
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. defendant is.a private limited bus company 


and is plying between Thanjavur and Nagoor 
and the defendant’s bus wasa vehicle bearing 
registration No. MDO 7331. At that time, 
it was proceeding from west to east in the 
Tanjore Road and was being driven by the 
defendant’s driver in the usual course of his 
business while in the employment of the 
defendant. It is the further case of the 
plaintiff that the defendant’s bus, which was 
approaching at high speed, instead of stop- 
ping in order to avoid a collision, came and 
dashed against the plaintiff’s lorry. It is 
alleged in the plaint that the negligent act 
of the defendant was responsible for the 
collision. In other words, it was because of 
the rash and negligent driving of the bus 
owned by the defendant that the head light, 
mudguard etc., of the plaintiff’s lorry got 
damaged. In addition to the compensation 
claimed in this suit towards damages that 
were actually caused to the body of the 
lorry, the claim of Rs. 300, was also made 
by the plaintiff, in that the lorry had to be 
kept without being actually put to use by 
the plaintifi—The Tanjore Co-operative Mar- 
keting Federation Limited for transporting 
commodities dealt with by it, claiming the 
same as the amount that would have been 
actually earned by putting the said lorry on 
the road, at the rate of Rs.150 per day. 
Thus, the total claim comes to Rs. 544.85. 


2. Thé learned District Munsif who took 
the suit on file held that the civil Court has 
got no jurisdiction, because section 110-F of 
the Motor Vehicles Act clearly bars the 
jurisdiction of the civil Court in that any 
claim made with respect to any collision 
that takes place between two vehicles or 
damage to any extent as a matter of fact, 
may be made only by way of application 
under section 110 of that enactment as 
amended by section 57 of Act LVI of 1969, 
which came into effect from 2nd March, 1970. 
As a matter of fact, the very same conten- 
tion is now raised by the learned counsel for 
the civil revision petitioner, because the 
lower appellate Court had reversed the judg- 
ment of the trial Court, holding that the 
civil Court has got jurisdiction because it is 
only compensation claimed for not having 


facilitated use of the lorry that got damaged. 
in the accident. and as such the said claim . 
has nothing to do with the claim contémplated ` 


under the provision of section 110 of the Act. 
It may be ‘noted that the lower appellate 
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Court has confirmed the dismissal of the suit 
with regard to the claim of Rs.244.85 and 
set aside the dismissal with regard to the claim 
of Rs. 300 as compensation for loss of two 
days, income and remanded the suit for fresh. 
disposal regarding the claim of Rs. 300. 


3. Referring to the provisions under section 
110 as amended by Act LVI of 1969 as well as 
the provision under section 110-F which bars 
the jurisdiction of the civil Court with respect: 
to any claim for compensation which may be 
adjudicated upon by the Claims Tribunal for 

that area as also the ratio decidendi of the 

decision in Thillai Govindan v. Karuppasami 
and other referred to by the trial Court and 

the decisions in Union of India v. Municipal 
Corporation of City of Ahmedabad®, Madras 
Motor and General Insurance Company vy. 

G. Murth#®, M. Ayyappan yv. Moktar Singhi, 

N [Insurance Company-y Shanti Misra® it is also 

pointed out by Mrs. Revathi for Mr. Srini- 
vasan, the learned coun:el for the revision 

petitioner herein that the decision in 

N.I. Insurance Company's case®, is signi- 
ficant so far as the contention raised in 

this civil revision petition is concerned because 
ofthe clear distinction between jurisdiction 
ofa civil Court with respect to a claim and 
the claim made by an aggrieved person with 

respect to any accident that takes place on the 
highway, and by virtue of the enactment of 
the provision under section 110-F wherein the 
claims tribunal has been constdtuted for any 
area, it has been specifically an mandatorily 
provided under the said secton that no civil 
Court shal l have jurisdiction toentertain any 
question relating to any claim for compensation 
which may be adjudicated upon by the claims 
tribunal for that area, and no injiunction in 
respect of any action taken or to be takenby 
or before the claims tribunal in respect of the 
claim for compensation shall be grantedby the 

civil Court. Referring to the provisions of the 
above section, the learned counsel for the 
revision petitioner also refers to the decisions 
ia Union of India v. Labh Chana® and State of 
M.P. v. Pehlairar’, 


(1978) 91 L.W. 563 


. A.I.R. 1972 Guj. 61. 
(1974) 2 M.L.J. 283: A.LR. 1975 Mad. 22, 


] 
2 
3 

4. A.I.R. 1970 Mys. 67 at 68. 

5. (1975) 2 S.C.C. 840: 11976) 2 S.GR. 266: 
(1976) 2 S,C.J. 309: ALR. 1976 S.C. 237 at 240. 

6 

7 


. ALR. 1953 A.P. leat 15, 
- AIR. 1976 M.P. 208. 
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The learned counsel for the petitioner further 
points out that merely on the ground that a 
sum of Rs, 300 is claimed towards compensa- 
tion as a loss of income in that the lorry had 
been kep' by the plaintiif without being utilised 


for the transport of the commodities dealt with - 


by the plaintiff Co-operative Society, it cannot 
be said that the jurisdiction of a civil Court 
can be exercised by entertaining the suit with 
respect to that claim, as held by the lower 
appellate Court, because section 110-F is 
certainly a bar to such kind of entertainment 
of claim by way of suit, especially when it is 
in clear terms provided that any claim made 
with respect to any aggrieved persOn regarding 


the vehicle or in respect of the injury sustained’. 


by him can be only by an application and not 
by way of any suit, Anvhow, it is submitted 
by the learned counsel for the revision peti-. 
tioner that, subsequent to the amendment by 


Act LVI of 1969, there cannot beany juris-. 


diction entertained by any civil Court with 
respect toa claim of this nature, and that is 
rbarred, and that the lower appellate Court is 
wrong in having held that the trial Court has 
got jurisdiction to entertain the claim, [a this 


-regard, the learned counsel for the revision.. 


petitioner also points out that with respect to 
the two claims; namely, with respect to dents 
and damage caused to the head-light of the 
lorry, are concerned, they are exclusively and 
ipso facto damages to the vehicle and.as such 
should be made and must be made mandatorily 
only under section 110 and that so far as the 
claim regarding two days non-facilitating of 
the vehicle in that the vehicle was kept without 
being actually put on the road for the purpose 
of the owner’s use, the said claim can certainly 
also came under the interpretation of the 
phrase ‘‘any claim” occurring in section 110-F. 
I am of opinion that this contention has 
to be upheld is that any claim. also includes 
claims with respect to the vehicle not being 
facilitated and that, under the circumstances 
the suit is not maintainable. 


5. Section 57 of the amending Act LVI of 
1969 reads as follows: 


‘Amendment of section 110. In section 110 
of the Principal Act, in sub-section (1) 
for the words ‘‘Motor Vehicles” the follow- 
ing words shall be substituted, namely: 


Motor vehicles, or damages to any property 
of a third party so arising, or both: 


Provided that where such claim includes a 
claim for compensation in respect of 
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damage to property exceeding rupees two 
thousand, the claimant may at his 


option, refer the claim t? a civil - Court for: 


adjudication, and where a reference is so 
made, the Claims Tribunal shall have- no 
jurisdiction to entertain any question rela- 
ting to such claim.” 


6. A clear reading of section 110-F of.the 
Motor Vehicles Act (IV of 1939) as. amended 
by Act (LVI of 1969) clearly .shows that the 
claim now made, as a matter of fact all the 
claims made in the suit, can be entertained 
only by way of an application under section 


110 by the. Tribunal] specially constituted for} : 


the purpose of.adjudicating upon such claims -’ 


and section 110-F. clearly bars the jurisdiction 
of the civil Court with respect.to such claims 
by way of suit and as such. the trial Court is: 
correct in having held thatthe Civil . Court 
has no jurisdiction. 
Court has reversed the finding of the trial 
Court with respect to jurisdiction. 


7. Therefore, this civil revision petition is 
one which has to be allowed under the circums- 
tances and it is hereby allowed, because the 
point raised is one which is quite amenable 
to the interpretation that can be given for any 
claim occurring in section 110-F which: bars 
the jurisdiction of the civil Court so far as 
the claims made with respect to any accident 
that takes place. Therefore, without further 
elaborating the matter which involves the 
sirnple question as to whether the claim made 
in the suit can be agitated by way ofa suit, 
this Court exercising its revisional jurisdiction 
under section 115, Civil Procedure Code, 
allows this revision petition. 


8. Mr. R. Vijayan learned counsel for the 
respondent has stated that further elucidation 
is necessary with respect to the phrase “any 
claim for compensation” occurring in section 
110-F. The section itself is very clear and as 
such further elucidation is mot necessary. 


Mr. Vijayan submits that the respondent herein . 


may be given an opportunity to put forward 
his claim before the Tribunal and permission 
may be given by this Court for filing such appli- 
cation after excusing the delay on account of 
the pendency of this suit before the trial Court 
and the appeal before the lower appellate 
Court. All this will be taken into considera- 
tion bythe Tribunal when a proper claim is 
made by the respondent. There will be no 
Order as to costs. 


R.S. Petition allowed. 


-Á a 


- 


The . lower. appellate] | 


I] 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT:— G. Ramanujam and S. Swami 
kannu, FF. 


Mangalam and others 
U. 


Appell ants* 


Express Newspapers Ltd., represented by 
Managing Director and another 


Respondents. 


(A) Moiot Vehicles Act (IVY of 1939), sections 
94 and 95 (1) (b)—Insurer’s liability arises 
only if accident occurred in q public place 
— ‘Public place” — Definition— Express 
Estate, whether a public place? 


(B) Employees’ State Insurance Act (XXXIV 
of 1948) section 53—Claimani taking benefits 
under the Act cannot challenge viresof the 
sectton—Section 61 no bar to claim in res- 
pect of a tortious liability. 


Urder section 95 (1) (b) of the Motor 
Vehicles Acr, the insurer’s liability will arise 
only if the accident had occurred in a public 
Place. ‘‘Public place’ is defined in section 
2 (24) of the Act as a road, street, way or 
other place, whether a thoroughfare or not, 
to which the public have a rigbt of access 
and includes any place or stand at which 
passengers are picked up or set down by a 
Stage carriage. The question is whether the 
accident in the instant case occurred ina 
private place or in a public place. If the 
accident had occurred in a private place it is 
common ground that the insurer is not liable. 

[Para. 9.] 


The entire Express Estate premises cannot be 
construed to be a public place merely 
because a newspaper is printed and published 
from that place. Merely because a news- 
paper is a public medium the place . where 
the newspaper is printed and published 
cannot be takento be a public place, If 
that were to be so, every place where books 
are printed and published will become a 
public place. The test for finding out whether 
a place is public or private is to see whether 
any member of the public would have access 
as of right to that place. In this case the 
evidence is clear that ‘the Indian Express 
Estate is surrounded by a compound and 


*A.A. O. No. 601 of 1978, 2nd July, 1981- 


MANGALAM y, EXPRESS NEWSPAPERS LTD. 


149 


there is a gate through which the entry is 
regulated by permission, [Para. 19.] 


It is true Parliament has made a provision in 
section 110-A of the Motor Vehicles Act or 
in the Workmen’s Compensation Act for 
payment of compensation in respect of death, 
or bodily injury to persons involved in an 
accident. However, while legislating the 
Employee’s State Insurance Act and conferrin g 
a benefit on the employees covered thereby, 
it specifically provided that because of the 
benefit granted under the Act, claimants can- 
not claim any benefit under any ofthe other 
Acts. The claimants in this case have already 
taken benefit under the provisions of the 
Employees’? State Insurance Act and are 
receiving compensatory benefit thereunder in 
relation to the accident. Therefore itis not 
open to them to challenge section 53 of the 
said Act. If they had not obtained any bene- 
fit under the said Act and claimed benefit 
only under the Motor Vehicles Act, the posi- 
tion will be slightly different and it may be 
open to them to raise a contention that sec- 
tion 53 is ultra vires. Now that they had 
benefits under the provisions of the said Act, 
they cannot question the validity of section 53° 

[Para. 13]. 


While section 53 bars any claim for compen- 


‘sation or damages under the Workmen’s Com- 


pensation Act, 1923 or any other law for the 
time being in force or otherwise, section 6] 
bars benefits under other enactments. Since 
the liability to pay compensation in respect of 
a motor accident arises under the general law 
of torts, the liability cannot be said to be one 
arising under the Motor Vehicles Act and as 
section 61 of the Employees’ State Insurance 
Act refers to the benefits under other enact- 
ments, that section cannot constitute a bar for 
making a claim in respect of a tortious 


-liability arising out of motor accident. 


[Para. 14.] 


Cases referred to:— 


Saurashtra Salt Manufacturing Company 
v. Bai Velu Raja, A.J.R. 1958 S.C. 881; 
Hindustan Aeronautics v. P. V. Perumal, 
A.I.R. 1972 Mys. 255; Queen v. Wellard, 
(1884) 14 Q.B.D. 63; Crown Prosecutor v. 
Govindarajulu, (1916) I.L.R. 39 Mad. 886. 


Appeal against the order of the Motor 
Accidents Claims Tribunal, Madras, dated 
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14th November, 1977 and made in O.P. 


No. 440 of 1974. 
S. Gangaram Prasad, for Appellants. 


M. R. Narayaraswami for K. R. Vijaya- 
kumar, for lst Respondent. 


T. S. Rangarajan and K. S. Narasimhan, for 
2nd Respondent. 


The Order of the Court was made by. 


Ramanujam, J.—This appeal is directed 
against the award of the Motor , Accidents 
Claims Tribunal, Madras in O.P. No.440 of 
1974 dismissing the appellants’ claim for 
compensation in a sum of Rs. 40,000 for the 
death of one Jayaraman in a motor vehicles 
accident. 


2. On 14th August, 1974 at about 6-30 A.M. 
the said deceased Jayaramaa was working in 
the Express Newspapers Estate, Madras 
from north to south. At that time lorry 
MSY. 2601 belonging to the first respondent 
Express Newspapers Ltd., proceeding from 
east towards south driven by one Rajamannar 
knocked him down and on account of which 
he sustained multiple and grievous injuries 
which ultimately resulted in his death in the 
hospital. On the basis that the said accident 
was due to the rash and'negligent driving 
_of the first respondent’s lorry MSY 2601 
by its driver the wife and children of 
the deceased filed a claim petition O.P. No. 
440 of 1974 claiming a compensation of 
Rs. 40,000 as against the first respondent 
the owner of the vehicle and the second 
respondent, the insurer with whom the lorry 
had been insured. 


3. The said claim was opposed by the 
first respondent on the ground that there 
was no rashness and negligence on the. part 
of the driver of the lorry, that the accident 
‘was due to the carelessness and negligence 
on the part of the deceased himself and 
that in any event, the compensation claimed 
was excessive. It was also contended that 
the deceased was an employee covered 
by and insured under thé ` Employees’: State 
‘Insurance Act, and the scheme framed there- 
‘under and the'claimants having claimed and 
Obtained compensation under the Employees’ 
“State Insurance: Act, ‘they have “no‘ right 
to claim compensation under the Motor 
Vehiclés Act and therefore, the claim peti- 


tion is‘ not ‘maintainable in law. 
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4. The insurer, the second respondent 
resisted the claim petition contending that 
there was no rashness and negligence on 
the’ part of ‘the driver of the lorry, that 
the accident was due to the negligence 
of the deceased himself, and that the accident 
having occurred inside the Express Estate 
which is not a public place, the insurance 
company is not liable to pay compensa- 
tion, S 


5. On these pleadings the points that 
were set down for consideration by the 
Tribunal were: (1) Whether the accident 
occurred due to the rash and negligent 
driving of the lorry; (2) If so; to what 
amount of compensation the claimants are 
deceased was 
an employee covered under the Employees’ 
State Insurance Act- and, if so, whether 
the first respondent is not liable to pay 
the compensation claimed? and (4) whether 
the accident occurred in a public place 
so as to make the insurer liable? 


6. The Tribunal, after analysing the evi- 
dence adduced by the parties, held that 
the accident was due to the rash and 
negligent driving of the lorry by its driver. 
On the second question the Tribunal held 
that if the liability of the respondents 
to pay compensation is -upheld, the fair 
and reasonable compensation would be 
Rs. 32;600. But as the Tribunal held on 
questions 3.and 4 that the accident did not 
occur in a public place: and that the claim 
petition is barred under section 53 of the Em- 
‘ployees’ State Insurance Act it was held that 
the claimants are not entitled to claim any 
compensation ‘under the Motor Vehicles 
Act. In this view the Tribunal dismissed 
the claim petition. 


7. In this appeal filed by the claimants the 
only two questions that arise for considera- 
tion are: (1) whether the accident occurred in 
a public place so as to make the' insurer liable 


'for compensation in rélation thereto; and 


(2) whether the claim for compensation 
‘under the Motor Vehicles Act is-barred by 
section 53 of the Employees’ State Insurance 
Act. The other two questions: which were 
considered by the Tribunal and its findings 
do not arise 
as those findings are in 
favour of the appellants in this appeal. 
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$. Section 94 of the Motor Vehicles Act 
requires a policy of insurance to be taken 
out by the owner ofa motor vehicle 
eae with the requirements of Chapter 


9. Section 95 (1) (b) of the said Act reads 


thus: 


“In order to comply with the require- 
ments of this Chapter, a policy of insurance 
must be a policy which insures the person 
or clauses of persons specified in the policy 
to the extent specified in sub-section (2) 
against any liability which may be incurred 
by him or them inrespect of the death, 
or bodily injury to, any person caused by 
or arising out of the use of the vehicle 
in a public place.” 


yThus it is clear that insurer’s liability 
jwill arise only if the accident had occurred 
jin a public place. ‘Public place” is defined 
lin section 2 (24) of the Act as a road, street, 
way or other place, whether a thoroughfare 
jor not, to which the public have a right 
jor access and includes any place or stand 
at which passengers are picked up or got 
down by a stage carriage. The question is 
jwhether the accident . occurred in a private 
\place or in a public place. If the accident 
jhad occurred in a private place itis common 
ground that the insurer is not liable. In 
the claim petition the place of accident 
has been stated as ‘‘in Express Newspapers 
Estate, 3, Club House Road, Madras 2’’. 
It is the evidence of P.W. 4, the investigating 
officer that “the accident was within the pre- 
mises of Express Estate.” Express Estate has 
a compound wall all round and a gate 
at the entrance of the premises. P.W. 9 
who claims to be an eye witness to the 
occurrence has stated that the accident 
occurred within the compound of Express 
Estate and there was a watchman at the 
inner gate and a watchman at the outer 
gate and that he went inside the compound 
with the permission of the watchman at 
the outer gate. R.W.2, the driver of the 
vehicle involved in the accident had also 
deposed that the accident occurred inside 
the compound of the Indian Express Estate. 
Thus the statement in the claim petition 
and the evidence of P.Ws. 4 and 5 and 
R.W. make it clear that the accident 
occurred inside the compound of the Indian 
‘Express Estate which is a private place 









~- 
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and not in a public place to which public 
can enter as of right. 


10. The learned counsel for the clai- 
mants— appellants would, however, contend 
that a liberal interpretation has to 
be given for the expression ‘‘public 


place”? occurring in section 95 (1) (b) and 
that since the cəncern of Express Newspaper 
which is a public media is housed within 
the compound, the entire premises must 
be taken to be one to which the public can 
have access, The learned counsel refers to 
a decision ‘of a Division Bench of 
this Court in The Crown Prosecutor vV. 
Govindarajulu!, wherein the harbour premises 
was held to be a place of public resort. 
In that case a person was prosecuted for 
disorderly behaviour in the Madras Harbour 
premises, under section 75 of tbe Madras 
City Police Act. He was acquitted by the 
Presidency Magistrate on the ground that 
the harbour premises do not constitute a 
place of public resort. On appeal the High 
Court held that the by-laws framed under 
Port Trust Act prohibiting trespassers or 
persons who enter the harbour premises 
without ‘having business there or with the 
ships lying in the harbour cannot be construed 
as preventing entry of respectable people 
and that so long as respectable members of 
the public have been freely allowed to 
enter the harbour premises, as well as the 
very large number of people who have 
business in the harbour premises or with 
the shipping, the harbour premises has to 
be taken tobe a place of public resort. 
We do not see how the entire Express 
Estate premises can be construed to bea 
public place mere'y because a newspaper is 
printed ard published from that place. 
Merely because a newspaper is a public 
media the place where the wpewspaper is 
printed and published cannot be takento bea 
public place. If that were to be so, every place 
where books are printed and published will 
become a public place. The test for finding out 
whether a place is public or private is to see 
whether any member of the public would 
have access as of right to that place. In this case 
the evidence is clear that the Indian Express 
Estate is surrounded by a compound and there 
is a gate through which the entry is regulated 
by permission. 





1. (1916) I.L.R. 39 Mad. 886. 
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11. The learned counsel for the appellants 
would refer to the decision in Queen v. Wellard* 
holding “ a legal right of access by the public 
ig not necessary to constitute a public place. A 
public place is one where the public go, no 
matter whether they havea right to go or not”. 
It is not possible to equate a premises belonging 
to a private person as a public place such as 
harbour, air-port, railway station or bus stand 
where public are entitled to enter as of right 
for purpose of utilising the services or facilities 
-offered in those premises. The decision which 
relates to a harbour premises cannot be applied 
to a private business house even if it would 
be the printing and publishing place of a news- 
Paper.- Otherwise even shops and hotels which 
are owned and run by private individuals will 
become public places as in all such establish- 
ments the public are allowed or even invited 
to enter. We have to therefore hold that the 
accident in this case occurred in a private place 
and not ina public place. The result is the 
insurer of the vehicle is not liable to pay com- 
pensation. even if the claim petition is main- 
tainable. 


12. Coming to the next question as to the 
applicability of the bar under section 53 of 
the Employees’ State Insurance Act, that sec- 
tion is as follows:— 


“Bar against receiving or recovery of com- 
pensation or damages under any other law; 
an insured person or his dependants shall not 
be entitled to receive or recover, whether 
from the employer of the insured person or 
from. any other, person, any compensation or 
damages under the Workmen’s Compensa- 
tion Act, 1923, or any other law for the time 
being in force or otherwise, in respect of an 
employment injury sustained by the insured 
person as an employee under this Act.” - 


It is not in dispute that the deceased was an 
employee of the Express Newspapers Limited, 
and that the company is covered by the said 
‘Act. It is also not in dispute that the deceased 
was an insured person under that Act with the 
first respondent company. Section 33 prevents 
the: insured person or his dependants getting 
any compensation in respect of an employment 
injury “sustained by him either under the 
Workmen’s Compensation Act, 1923 or any 
other law for the time being in force. ‘‘Employ- 
ment injury” has been defined as ‘‘a personal 
injury to an employee caused by accident or 
an occupational disease arising out of and 
or in the course of his employment, being an 

eS 


1, (1884) 14 Q.B.D. 638, 
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insurable employment, whether the accident 
occurs or the occupational disease is contracted 
within or outside the territorial limits of India”. 
Acccrding to the first respondent asthe injury 
had occurred in the cou:se of the employment, 
the death should be taken to be due to an 
employment injury. In the claim petition it is- 
stated that the accident occurred in the 
Express Estate. Thus, even according to the 
claimants the accident occurred within the 
place of employment. It is the evidence of 
R. W.1 the managerof the Mount Read 
Office of the Employees’ State Insurance 
Corporation that the deceased had workedfrom. 
10 P.M. on the previous day till 6 A.w. on the 
date ofthe accident and that the accident. 
occurred at 6.30 A m. at the place of employ-. 
ment. It has been held by the Supreme Court. 
in Saurashtra Salt Manufacturing Company v.. 
Bai Velu Raja and others?: 


‘fAs a rule, the employment of a workman 
does not commence until he has reached the 
place of employment and does not con- 
tinue when he has left the place of employ- 
ment, the journey to and from the place of 
employment being excluded. It is now 
well-settled however, that this is subject to 
the theory of notional extension of the 
employer’s premises so as to include an area 
which the workman passes and repasses 

in going to and in leaving the actual place- 

of work. There may be some reasonable 
extension in both time and place and a. 
workman may be regarded as in the course 

of his employment even though he had not 

_ reached or had left his employer’s premises. 
The facts and circumstances of each case- 
will have to be examined very carefully in 
Order to determine whether the accident 
arose out of and ip the course of the 
employment of a workman keeping in view 

at all times this theory of notional extension.” 
Applying the test laid down bythe Supreme 
Court as to the place and the time of the acci- 
dent, it will be clear that the accident occurred 
in this case in the course of the employment of 
the deceased. As a matter of fact the claimants. 
are receiving compensatory benefit under the 
Employees’ State Insurance Act as spoken to by 
R.W. 1, in relation to the accident and that 
can Only be onthe basis that the deceased sus- 
tained employment injury within the meaning. 
of Section 53 of the said Act. Section 43 specifi— 
cally bars any claim for compensation or 
damages under the Workmen’s Compensation 
Act or any other law for the time being in force 


l. A.I.R. 1958 S.G, 881. 
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including the Motor Vehicles Act. The object 
of the said sect'on appears to be to see that the 
‘employer is not faced with more than one claim 
in relation to the same accident. Employees’ 
- State Insurance Act has been enacted subse- 
quent to the Motor Vehicles Act. Therefore, 
once the claimants get the benefit under the 
Employees’ State Insurance Act in relation to 
an accident, then no claim fot Compensation 
under section 110-A of the Motor Vehicles Act 
could be maintained. 


13. The learned counsel for the appellant 
contends that section 53 is ultra vires the 
powers of Parliament as the benefit given under 
the Motor Vehicles Act has been taken away 
by the provision in section 53. We do not see 
how section 53 can be held to be ultra vires. It 
is true the Parliament madea provision in 
section 110-A of the Motor Vehicles Act or in 
the Workmen’s Compensation Act for payment 
of compensation in respect of death or bodily 
injury tO persons involved in an accident, 
Flowever, while legislating the Employees’ State 
Insurance Act and conferring a bene‘it on the 
employees covered thereby, it specifically 
provided that because of the benefit granted 
under this Act, claimants cannot claim any 
benefi: under any of the other Acts, The claim- 
antsin this case have already taken benefit 
under the provision of the Employees’ State 
Insurance Act and are receiving compensatory 
benefit thereunder in relacion to the accident. 
Therefore it is no longer open to them to chal- 
lenge section 53 of the said Act. If they had not 
obtained any benefit under the said Act and 
claimed tenefit only under the Moter Vehicles 
Act, and the position will be slightly different 
and it may be open to raise a contention that 
section J3 is ultra vires. Now that they had 
benefits under the provisions of the said Act, 
they cannot question the validity of section 53. 


4. The learned counsel for the appellants 
would however, refer to the decision in Hindus- 
tan Aeronautics v. P.V. Perumal? wherein it 
was hi li that the claims for compensation aris- 
ing under section 110-A of the Motor Vehicles 
Actare not barred under section 61 of the Emplo- 
yee's State Insurance Act. However, we do not 
see how that decision is relevant here. Seetion 
61 is in the following terms:— 


‘Bar of benefits under other enactments: 
when a person is entitled to any of the 


benefits provided by this Act, he shall not be . 


entitled to receive any similar benefit admis- 


1. AIR. 1972 Mad. 255. 
M.L.J.—20 
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sible under the provisions of any other enact- 
ment,’’ 


While section 53 bars any claimfor compensation 
or damages under the Workmen’s Compensation. 
Act, 1923 or any other law forthe time being 
in force or otherwise, section 6l bars benefits: 
under other enactments. The view taken by 
the Mysore High Court was that compensation 
Or damages claimed under 110-A of the Motor 
Vehicles Act is based On the law of torts and: 
thatit is not a benefit under the Motor 
Vehicles Act though that Act contains the pro- 
cedure for making a claim and for the enforce- 
ment of that claim. Since the liability to pay. 
compensation in respect Of a motor accident 
arises under the general law of torts, the liabi- 
lity cannot be said to be arising under the 
Moter Vehicles Act and as section 61 of the 
Employees’ State Insurance Act refers to the 
benefits under other enactments, that section 
cannot constitute a bar for making a claim in 
respect of a tortious liability arising out of a. 
motor accident. The reasoning of the Mysore 
High Court for holding that section 61 is not a 
bar for claiming compensation under section 
110-A of the Motor Vehicles Act is as follows: 


“It is true that the Motor Vehicles Act is a 
special law. It is also true that it is an 
enactment. But the crucial point for 
determination is whether the provisions. 
of section 110 to 11C-F of the Motor 
Vehicles Act are provisions relating to 
procedural law or of substantive law.. 
Reading the sections 110 tol10-F of the 
Motor Vehicles Act it is evident that they 
provide for adjudication upon claim of 
compensation in respect of accidents in 
volving the deathor injury to persons 
arising out of the motor vehicles. Sec- 
tion 110-A creates a right to make an 
application arising out of an accident. 
Section 96 creates a liability to pay such 
compensation onthe part of the insurer. 
Section 110-F bars the jurisdiction of the 
civil Courts to make adjudication which 
could be made by the claims Tribunal for 
the area for which such Tribunal has been 
constituted, Itis thus clear that a claim 
for compensation could be made only 
under the provisions of Chapter VIII of 
the Motor Vehicles Act by the Claims. 
Tribunal, but, the right to sue is quite a 
different matter which originates from suit. 
stantive law, namely, the law of Torts. 
Evidently the law of Torts is not an enact- 
ment. Consequently, the provisions of 
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section 61 of the Employees’ State Insurance 
Act cannot be attracted to such a case.” 


Thus, in view of the above discussion, we 
have to uphold the award of the Tribunal in 


this case. The appeal is therefore dismissed 
but without costs. 
R.S. ——— 


Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


_PRESENT:—R. Sengottuvelan, F. 


- T. Thiruppathi Petitioner* 
Y.. i 


Maimoon Bibi and others 
... Respondents, 


Tamil Nadu Buildings (Lease and Rent Gon- 
trol) Act (XVII of 1960) (as amended by Act 
XXII of 1973), section 14 (1) (b)—** Demoli- 
tion’? ang “‘erecting a new building’’— Meaning. 


Held: Ina claim under section 14 (1) (b) of 
the Tamil Nadu Buildings (Lease and Rent 
Control} Act, the demolition contemplated by 
itis one by which the building must come ta 
an end so totally as to amount to substantially 
deceasing to exist as the expression ‘‘a new buil- 
ding? would indicate something diferent 
from what was in existence and the property 
or the site to be more accurate, must be 
brought into being after demolition, The 
demolition is therefore to obliterate subs- 
tantially the old, building and the construction 
` must bring into being a new building. In the 

presen: case the proposed renewal of the exist« 
‘ing roof of the front portion cf the building 
and converison into reinforced concrete and 
the alteration of thetiled verandahs and 
shifting of tre Jatrine will not amount to demo- 
tition and the conclusion crrived at by the 
appellate is :authority is correct and no inter- 
ference is called, tor. | Paras. 5, 7.) 


Cases referred to:— 


K. Krishnan v. Munusamy, (1978) 2 M.L J. 
510: 91 L.W. 454: I.L.R. (1978) 3 Mad. 193: 
A.I.R. 1979 Mad. 50; Ramachandra v. Kasim 
Khaleeli, (1965) 1 M.L.J. 78; Paitabhiraman v. 
Accommo dati on Controller, (1971) 2 M.L.J. 326: 
84 L.W. 779: A.L.R. 1972 Mad. 102; S.A. 
Henryv. 97. V. K. Rao, (1971) 2M.L.J. 297: 
84 L.W. 523: AI.R. 1972 Mad. 64; Varghese 
v. Mrs. Irudaya Mary, (1979° 92 L.W. 79; 
A.M. Batchav. T. M. P G. Ram.chand-an, 
1979 T.LN.J. 73; M. Kanakavel Pilloi v. 
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Drugi and Chemicals, (1980) 2 M.L.J. 392; 
A. G. Kannapba Nadarv. Krishnaswamy Pillai‘ 
(1981) 1 M.L.J. (Sh. Notes) 19. 


Petition under section 25 of the Tamil Nadu 
Buildings (Lease and Reut Control) Act, 1960 
as amended by Act XXIII of 1972, praying the 
High Court to revise the Order of the Court 
of the Principal Subordinate Judge (Appellate 
Authority) Madurai dated 7th November, 
1978 and made in C.M.A. No, 238 of 1976. 
R.C.O.P. No. 569 of 1974 on the file of the 
Court of the I Additional District Munsif (Rent 
Contrvller) Madurai Town). 


O.V. Balaswamt, for Petitioner. 

T.R. Ramachandran, T.R. Rajagopalan and 
T.R. Rajaraman, for Respondents. 

The Court made the following 


ORDER .— This civil revision petition arises out 
of the order of the appellate authority and the 
Subordinate Judge of Madurai passed in 
C.M.A. No. 238 of 1976, dismissing the claim 
of the landlord, the civil revision petitioner, 
for eviction from the premises beating Door No. 
232 East Masi Street, Madurai Town, on the 
ground that the landlord required the same 
tor the purpose of demolition and reconstruc- 
tion under section 14(1) (b) of ‘the Tamil 
Nadu Buildings (Lease and Rent Control) 
Act, hereinafter referred to as the Act. 
Originally the landlord filed R.C.O.P. No. 
569 of 1974 on the file of the Court of the 
District Munsif and the Reat Controller, 
Madurai Town for eviction of the tenants, the 
respondents herein, on the ground that the 
landlord required the premises for the purpose 
of demolition and reconstruction and also on 
the ground that the tenants ` had caused 
damages to the building, The learned Rent 
Controller after enquiry held that the lan d- 
UIZ» 
the tenants had caused. damages to the above- 
said building. But as regards the first ground 
the learned Rent Controller came to the con- 
clusion that the landlord required the above- 
said premises for the purpose of demolition 
and reconstruction. In view of the finding 
that the landlord required the premises for 
the immediate purpose of demolition and 
reconstruction, the learned Rent Controller 
ordered eviction of the tenants by granting a 
month’s time to vacate the premises. As 
against the order of the Rent Controller the 
tenants filed an appeal in C.M.A. No. 238 of 
1976 on the file of the appellate authority and 
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the Subordinate Judge of Madurai and the 
Jearned appellate authority after considering 
the evidence on record dismissed the appeal 
-and confirmed the finding of the Rent Control- 
ler. As against the said order of the appellate 
authority the tenants filed a revision petition 
to this Court in C.R.P. No. 41 of 1975 and 
this Court after considering the material on 
record allowed the revision and remanded the 
matter to the appellate authority directing 
‘the appellate authority to dispose of the appeal 
‘mn the of light ofthe decision reported 
an A. Krishnan y. Munusami.t After remand 
the appellate authority considered the matter 
a fresh in the light of the above-said decision 
‘and came to the conclusion that what the 
civil revision petitioner, the landlord, proposed 
‘fo do cannot amount to demolition of the 
‘existing building and the erection of a new 
‘building within the meaning of section 14 ‘1) 
(b) of the Act and allowed the appeal and 
“dismissed the rent control] petition. As against 
‘the said order of the appellate authority this 
‘civil revision petition has been filed. : 

2. An interesting question of law arises in 
this civil revision petition, viz., as to what is 
the meaning to be given to the terms “ demoli- 
tion” and ‘erecting a new building’ occurring 
in section 14 (1) (6) of the Act. Section 14 
(1) (b) reads as follows:~— 


“14, Recovery of possession by landlord 
for repairs or for reconstruction — {1% Notwith- 
‘standing anything contained in this Act, 
but subject to the provisions of sections 12 
and 13, on- an application made by a land- 
dord, the Gentroller-shall if heis satisfied, 
' (b) that the building is bona fide required 
' by the landlord for the immediate purpose 
~of demolishing it and such demolition is to 
be .made for the purpose of erecting a new 
building on the site of the building sought 
to be demolished, pass an order directing 
the tenant to deliver possession of the build- 
ing to the landlord before a specified date.”’ 


Section 16 (2) of the Act provides that in ‘case 
‘of erection of a new building all the provisions 
‘of the Act shal] cease to apply to such a 
mew building for a period of five years from 
the date of construction. Section 16 (2) of 
the Act reads as follows: 


16 (2). Where in pursuance of an order 

passed by the Controller under clause (b) of 

sab-section : 1) of section 14, any building 

is totally demolished and a new building is 
ida SSE E Te ae INS NS AN EE ANC 

1, (1978) 2 M.L.J. 510: 91 L.W. 454: LLR. (1978) 
‘3 Mad. 193: A.I.R, 1979 Mad. 50, 
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errected in its place, ali the provisions of 
this Act shall cease to apply to such anew 
building for a period of five years from the 
date on which the construction of such new 
building is completed and notified to the 
local authority concerned.” 


3. The case of the civil revision petitioner in 
this case is that he wants to remove the 
Madras terrace in the front portion of the 
building and errect R.C. pillars and put up 
R.C. terrace in its place and also put up 
a first floor with R.C. terrace. He also 
proposes to renew the floor of the hall next 
to the Madras terrace and replace some 
of the rafters in the terrace. The civil 
revision petitioner also proposes to demolish 
the verandahs with tin sheet roofing and 
tiled roofing by converting the same into 
a Madras terrace, He also proposes to shift 
the latrine to the vacant site situated in the 
northern side of the verandah from the front 
portion of the building. The plan which the 
civil revision petitioner submitted for carrying 
out the above-said alterations is marked as Ex- 
hibit A-4. It is seen that the proposed demo- 
lition is not iñ respect of the entire build- 
ing but on with reference te a portion of 
the building. Similarly new constructions are 
proposedto be put up on the up-stairs of the 
R.G. portion and the tiled single roof verandah 
is to be convered into terrace verandah and 
the latrine in the front portion of the build- 
ing is to be shifted to the rear verandah. The 
case ofthe civil revision petitioner is that 
carrying out the above said items of work 
will amount to demolition and reconstruction 
and the case of the respondents ìs that these 
items of work will not amount to demolition 
of an old building and the construction of 
a new building which will entitle the civil 
revision petitioner for eviction of the respon- 
dents under section 14 (1) (b) ofthe Act. 


4. ‘‘Demolition’’ is not defined in the Act, 
The effect of the words ‘‘demolition’’ and 
“erection of a new building’? occurring in 
section 14 (1) (b) of the Act had been consi- 
dered in several decisions of thie Court. A 
single Judge of this Court in the case reported 
in Ramackandrav. Kasim Khaleeli* observ- 
ed as follows: 
“Section 14 (b) confers the right on the 
landlord to get the tenant evicted if he 
bona fide requires the building for the imme- 
diate purpose of demolishing it and if such 
demolition is to be made for the purpase of 


1. (1965) 1 M.L.J. 78. 
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erecting a new building on the site of the 
building sought to be demolished. It is 
not necessary that the building shculd be 
very old and decrepit to enable the tand- 
lord to claim that his immediate purpose 
was demolition of the building. All that 
the sub-section requires is that the building 
should be bona fide required for the 
immediate purpose of demolishing it, with 
a view to erecting a new building. If these 
conditions are satisfied, the landlord is 
entitled to ask for eviction, The contention 
of the learned counsel that the demolition 
intended should be total is not supported by 
any authority. In this case, the roof of 
the premises thatis in the occupation of 
the petitioner is to be demolished and a 
Stair-case put, retaining only the walls. 
This, in my opinion, would amount to 
demolition.” 


This view of the learned single Judge of this 
Court that the demolition of the roof of the 
premises and putting .up a stair-case ‘will 
amount to demolition had not been accepted 
by a Division Bench of this Court in the case 
reported in K, Rrisknanv. Munusamy!, where 
it has been held that a change of the roof of 
the building will not by itself amount to 
demolishing a building and putting up a new 
building on the site of the old building and in 
such a case section 14 (1) (4) of the Act will 
not be attracted. The Division Bench observ- 
ed as follows: 


“A change from one type to another may 
perhaps be a change of a substantial nature 
so far as the roof is concerned. But when 
one talks of demolition of a building as 
contemplated in section 14 (1) (b), it is 
difficult to assume that the change ofa roof 
will amount to demolition of the buitiding.”’ 


During the course of the judgment the 
Division Bench referred to an earlier deci- 
sion of asingle Judge of this Court reported 
in Pattabhiraman vw. Accommodation Controller? 
and the following passage is also extracted: 


“As already stated the plan produced 
clearly makes out the situation that the 
first floor is sought to be interfered with 
materially and in many respects by the 
petitioner when he reconstructs the building 
in accordance with the sanctioned plan. 
The cubical content of enclocsed space is 


1. (1978)2 M.LJ. 510: 91 LW. 454: I.L.R. 
(1978, 3 Mad. 193: A.LR. 1979 Mad. 50. 
9. (1971) 2 M.L.J. 326: 84 LW. 779: AIR. 
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increased or altered. The walls are changed 

and above all the roof of the premises: 
removed and substituted by another. Ina 

Case where the roof ofa premises is removed 

and substituted and this is followed up by a 

variation of the space content of the quon-- 
dam building, then undoubtedly the entire- 
process involves not only demolition, but 

also reconstruction,...’’ 


«I have already expressed the view that the 
work to be undertaken by the petitioner is. 
effectively to change the entire face of the 
building, its cubical -content and its size.. 
More than anything else the roof is sought 
to be removed and substituted, by another: 
of a different variety altogether.”’ 


In the course of the judgment the Division 
Bench also referred toa decision reported in 
S. A. Henry v. J. V. K. Rao, where Rama-- 
murti, J., observed as follows:— 


‘‘There is a lacuna in the Act since sec-- 
‘tion  14(1; (b) would be attracted 

only in case of repairsas defined in the 

Act to which we have already made 

a reference, and the provisions Im 
section 14 (1) (6) provided for demolition 

and erection of a new building on the 

same site, and in between ‘repairs’ as- 
defined in the Act, and ‘demolition ` and 
erection of a new building’, . there could 

be many changes which could be made to-. 
a building and for which there is no provi- 
sion made in the Act. In other words... 
when changes much more substantial than. 
mere ‘repairs’ fall for consideration, the 
learned Judge felt that if a technical 
meaning is to be given for the words 
‘demolishing and crecting a new building. 
on the site? appearing in section 14 (1) (b} 
many cases where substantial changes 
which have to be made would not fall 
within the scope of the Act and therefore, 
‘the words appearing in section 14 (1) 
(b) must be given a larger import than. 
what they appear to convey by reading 
them in the ordinary manner.” 


This view of Ramamurti, J., was not accepted 
by the subsequent Division Bench of this 
Court referred to above. K. Krishnan v. 
Munuswami.? Referring to the above judgment 
the Division Bench observed as follows: 

1. (1971) 2 MLL.J. 297: 84 L.W, 523: ALR 
1972 Mad, 64. 

2, (1978) 2 M.L.J. 510: 91 L.W. 454: LLR- 
(1978) 3 Mad. 193: A.I.R. 1979 Mad. 50. 
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Jn construing 
“erection of a new building’ 


THIRUPPaTHI D. MAIMOON BBI ( Sengoftuvelan, 7.) 


‘We have to interpret the statute and 
gather the intention of the legislature 
according to the words used applying 
the well-known principle that normally we 
must attach to those words a grammatical 
and literal meaning attributable to those 
words. Only in exceptional circumstances 
where obsurdities would result by euch 
‘interpretation, a Coutt in interpreting the 
words in a statute can add to the words 
‘or attribute a meaning different from 
the meaning thatis ordinarily applicable. 
Wt is perhaps true that some changes in 
a building which would not fall under 
the expression ‘repairs’ as defined 'in the 
Act, would not amount to demolishing 
and erecting a new building on the site 
and if they fall out of the ambit of section 
14 (1) (b) of the Act, eviction for those 
purposes may not be posible. We cannot 
rectify any lacuna, even if that be.” 


the words ‘demolition’ and 
occurring in 


section 14 (1) (b) of the Act the Division 
Wench observed as follows:— 


‘© ‘Demolition’ mentioned in section 14 (1) 
(b) has not been defined under the Act 
nor is there any definition as to what 
is meant by a ‘new building’. But turning 
to the scheme of the Act, itis clear that 
a freedom is given to the landlord when 
the requirements of section 14 (1) (b) are 
made out, to ask for ‘possession’ of the 
building let out, and demolish that 
building and on the site on which the 
building stood, erect a new  buiding. 
Apart from the requirement of section 14 
{1) (b) there isthe requirement under section 
14 (2) (b) that the landlord should under- 
take to commence demo'ishing material 
pertion of the building not later than one 
month and complete the demoli- 
tion before the expiry of three months 
from the date he recovers possession of 
the entire building. On failure to comply 
with the requirement in section 14 (1) f(b) 
the tenant can ask for recovery of possession 
of the building from the landlord under 
section 16. These provisions 
14 (1} (a) and (8) provide that the Rent 
Controller shall be satisfied that the require- 
ments of the landlord are Jone fide, namely 
for the purpose of demolishing and erecting 
a new building, on the site of the building. 
Section 14 (2) (b) insists that the work of 


-demolishing a material 


in section- 
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portion of the 
building should be commenced not later 
than one month and completed before the 
expiry of three months from the date the 
landlord recovers possession of the entire 
building. If be does not comply with those 
requirements, his Jona fide requirement 
would be belied and in such circumstances, 
the tenant will be restored to the building 
and the eviction ordered would thus become 
ineffective.” ’ 


The Division Bench taking into consideration 
the definition of ‘building’ which includes 
part of a building also, observed as follows :— 


“As far as the tenant is concerned that 
part of the building which is let out to 
him will be building in reality and that 
reality has been recognised by the statute 
and specifically provided for in the defini- 
tion referred to above. As far as such a 
tenant of a part of the building is concerned, 
when the statute talks of demolition of a 
building, it means the building that is let 
out to him or in other words that part of 
the building which formed the transaction 
of tenancy. We are adverting to this 
aspect only to make it clear that the entire 
structure of the building need not be 
dem>lished and a new building erected in its 
place in order to attract section 14 (1) (b). 
When a part of a building is to be demoli- 
shed which was under the tenancy of a 
person it will be sufficient if that part is 
demolished and a new building is erected 
on the site.” 


In cases where the lease is in respect of the 
whole building, the Division Bench observed 
as follows :— 


“Tf we conceive the ordinary meaning of 
the word ‘demolition’ it would mean a 
destruction so total as to result in the ruins 
of the building. In Ghamber’s Twentieth 
Century Dictionary, the word ‘demolish’ in 
its verb form is given the meaning as to 
destroy’, ‘lay in ruins’, ‘to rnin’. The noun 
form ‘demolition’ is given the meaning as 
‘act of puiling down’. and ‘ruin’. Ordinarily 
we must give the natural meaning to the 
word when it is used in a statute, unless 
the statute is of a particular nature which 
would oblige the Court or compel it to give 
some special meaning to that word. No 
argument was advanced before us that tbe 
natute of the statute and the context in 
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which the word appears are such that the 
word ‘demolition’ appearing in section 14 
(1) (6) should be given a special meaning. 
We therefore consider that the old building 
which was let out, by the act of demolition 
must come to an end so totally as to amount 
to substantially ceasing to exist. In fact sec- 
tion 16 (2) of the Act in referring to the word 
‘demoljton’ uses the ‘expression’ totally 
demolished’. 


The word ‘totally’ no doubt is not used in 
section 14 (1) (b). Even then, we cannot 
ignore this expression in section 16 (2) for 
understanding the scope and ambit of the 
word ‘demolition’ occurring in section 14 
(J) (b). The purpose and intent of the 
statute appears to be that whenever an 
old building has to be demolished and a 
new building has to be erected on the site 
of the old building, the Act is not to apply 
so far as the new building is concerned for 
a period of five years from the completion 
of the new building. We have already 
adverted to the fact that the only requirement 
to enable a landlord to ask for possession 
is that he bona fide required the building 
for the purpose of demolition and/or erect- 
ing a new building on the same site and 
that his failure to do so will visit upon 
the tenant the right to move the Gourt to 
take possession of the buliding from the 
landlord.”’ 


The view of the Division Bench is that in 
view of the word “totally? occurring in 
section 16 (2) the ambit of the word “‘demo- 
lition”? occurring in section 14 (1) (4) can 
only be total demolition. 


The view of the Division Bench clearly appears 
to be that in a claim under section 1¢ (1) 
(b) the demolition contemplated by that 
section is one by which the building must 
come to an end so totally as to amount fo 
substantially ceasing to exist and the expres- 
sion ‘fa new building’ would indicate that 
something different from what was in exist- 
ence on the property or on the site to be 
more accurate, must be brought into being 


after demolition; The demolition is there- 
fore to obliterate substantially the old 
building aud the construction must bring 


into being a new building: 


6. Bearing the above principle in mind we 
will have’to look into the facts of the 
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present case, According to the plan Exhibit 
A-4 and the evidence of P. W. 1 the landlord 
wanted to remove only the front portion of 
the building and replace with Madras terrace: 
and certain other repairs, are to be carried! 
out to the building. Evidently the demoli- 
tion contemplated in the present case is not. 
so total as to say that the old building. 
ceases to exist. My attention is also drawn. 
to a decision of a single Judge of this Court 
reported ia Varghese and another v. Mrs- 
Irudaya Maryl where the following observation. 
is found:— 


“The next submission made by the learned: 
counsel is that the plan filed by the respon- 
dent indicates that the respondent proposed 
to change only the tiled roofinto R.G. C. 
roof and that will not amount to demo- 
lition and reconstruction, For this, the 
learned counsel invokes the aid of the: 
decision of a Bench of this Court in. 
Krishnan v. Munusami.? But, the authorities. 
below after looking into the plan have: 
held that there is not only the change of 
the roof, but also a change in the plinth 
area as between the old tiled construction 
and the new construction with R.G. C, 
roof. I have also perused a copy of the 
plan produced by the petitioner's counsel. 
Tt clearly indicates that the proposed R.C.C. 
structure is to be of a larger area than the 
area covered by the tiled building. As a 
matter offact, the Open space in between. 
the two tiled structures is to be covered by 
the R G.C. roofing. Therefore, the autho- 
rities below appear to be right in holding 
thatthere is not only a change in the roofing, 
but also a change in the area in that the 
new structure includes a larger area over 
and above the area covered by the tiled. 
structure.” 


The learned counsel for the petitioner herein 
relied upon this case in support of his argu- 
ment that in order to attract the provisions 
of section 14 (1) (b) it is sufficient that there 
is a change inthe plinth area and the roof. 
But at the same time it will have to be noted 
that the process of demolishing an old struc- 
ture and puttingupa R. C. G. structure 
with a larger area involves total demolition 
of the old structure. Hence this cannot in any 
way support the case of the civil revision 
petitioner. Inthe case reported in A. M. 


1. (1979) 92L.W. 75. 
9: (1978) 2 M.L.J. 510: 91 L.W. 454: LLR. 
(1978) 3 Mad. 193: AIR. 1979 Mad. 50, 
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Baicha and another v. T.M.P.C. Ramachandran! 
this Court after quoting with approval the 
decision of the Division Bench referred to 
above, also extracted the following passage in 
the report in Patfabhiraman v. Accommodation 
Gontroller, Madras. 


‘As already stated the plan produced clearly 
makes out the situation that the first floor 
is sought to be interfered with materially 
and in many respects by the petitioner 
when he reconstructs the building in accord- 
ance with the sanctioned plan. The cubieal 
content of enclosed space is increased or 
altered, the walls are changed, and above all 
the roof of a premises is removed and is 
substituted and that is followed up by a 
variation of the space content of the quon- 
dam building, then undoubtedly the entire 
process involves not only demolition, but also 
reconstruction,” 


In the course of the judgment Ramaprasada 
Rao, J., as he than was, observed as follows:— 


‘‘It appears to me, therefore, that under 
section 14 (1) (4) the word demolition has to 
be understood not merely in the dictionary 
meaning sense, but in the sense where there 
is a real variation in the cubical content of 
the enclosed space by the roof being <ltered, 
the size of the walls being changed by demo- 
lishing it, a new roof being substituted tl.ere- 
on and by putting up an additional cons- 
truction on the new roof by erecting pillars 
from its foundation.” 


This observation is sought to be relied upon 
by the learned counsel for the civil revision 
petitioner in support of his argument that the 
proposed reconstruction would change the 
cubical content of the building and as such 
the landlord is entitled to relief under section 
14 (1) (b) of the Act. But itis seen from the 
evidence and the plan that thereis no demo- 
lition of the entire walls and the roofing, and 
in facta substantial portion of the walls and 
the roof of the building is retained. There is 
also no evidence as to the cubical content of 
the building before and after reconstruction. 
Hence the principles laid down in the case 
reported in A. M. Batcha and another v. 
T.M.P. C. Ramachandran’ cannot be applied to 
the facts of this case. In the case reported in 


oe Ce ee re MT 








1. (1979) T.LNJ. 73. 
2, (1971) 2 M.L.J. 326: 84LW, 779: 
1972 Mad. 102. 


A.I.R. 


M. Ranakavet Pillai 
Pilln v. Drugs and Chemicals, Kun bakonam by 


J , following the observation 
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by agent M. Sollaiyak 


its Managing Director, T. Ramanit, Ratnam, 
of &he Division 
Bench repor ed in K. Krishnan v. Munusamy? 
held that in a case whe e the middle portion 
of the building, where Madras terrace roof is 
in existende, is proposed to be left untouched 
and with reference to the front and the rear 
portions it is proposed to couvert the existing 
thatched and tiled roof into R.C.C. roofing it 
will rot amount to demolition and reconstruc- 
tion within the meaning of section 14 (1) (bY 
ofthe Act. In A. G. Kannappa Nadar v. 
Krishnaswamy Pillai a single Judge of this 
Court held that the proposal to remove the 
existing damaged tiled roof in the first floor 
and to convert it in to a Madras terrace can- 
not be within the expression “demolition and 
recoustruction’’, as a change of the roof of the 
building from tiles into a Madras terrace 
would not amount to demolishing the building 
and putting up a new building on the site of 
the old building. The renewal of the dama- 
ged stair-case and the proposal to put up 
another stair-case instead also connot be inclu-- 
ded with tbe expression ‘“‘demolition and 
reconstruction’. 


7. In the light of the principles set out in 
the above decisions if we examine the facts of 
this case it is seen that the proposed renewal. 


of the existing roof of the front portion of thel 


building and conversion into reinforced con-|: 
crete and the alteration of the tiled verandah: 
and shifting of the latrine will not amount tcl 
‘demolition’ and the conclusion arrived at by 
the appellate authority is correct and no inter.| 
ference is called for, The civil revision peti- 
tion fails and is dismissed. There will be no 


‘ order as to costs. 


8. At the time of pronouncement of judgment 
Mr. O.V. Baluswmy submits that an observa- 
tion may be made that the order is the above 
C.R. P. will not, in any way prejudice the 
right of the landlord to apply for demolition 
of the entire building and for reconstruction 
afresh. I have no hesitation jn making an 
observation that this order will not, in an 

way, prejudice the case of the landlord if and 


A EE OE E ES a 
1. (1980) 2 M.L.J. 392. 
2. (1978) 2 M.L.J.510: 81 LW. 454: 
(1971) 3 Mad. I93: A.ILR, 1979 Mad, 50. 
3. (1981) 1 M.LJ. (Sh. N) 19. 
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avhen he comes forward with an application 
for total demolition of the premises, The 
defences available to the tenants are also 
left epen. 


R.S. Petition dismissed. 
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IN THE HIGH COURT OF JUDICA- 


‘TURE AT MADRAS. 
PRESENT:—R. Sengottuvelan, J. 


vV. A. Palayyan Petitioner* 
y. 
‘Chandramohan Respondent. 


«Ciyil Procedure Code (V of 1908), Order 
8, rule 6-A—Conuter-claim by defendant 
an excess of suit claim, not maintainable. 


Held, The Small Causes Court has no 
-pecuniary jurisdiction under section 15 of 
the Provincial Small Causes Court Act and 
the Notification under the Act to consider a 
-claim of over Rs. 500 and there cannot be 
a counter-claim under Order &,; ruie 6-A 
of the Civil Procedure Code, for any amount 
sin excess of the pecuniary jurisdiction of 
the Small Causes Court. The action of 
ithe lower Court in passing a decree on 
the counter-claim for Rs. 593.75 in favour 
.of the defendant is clearly beyond its 
jurisdiction and the same will have to be 
set aside. While confirming the dismissal 
of the suit the decree passed on the counter- 
claim is set a side and the papers returned 
for presentation to the proper Court. 


Petition under section 25 of the Provincial 
Small Causes Court Act, praying the High 
‘Court to revise the order of the Court of 
the Additional District Munsif, Padmanabha- 
puram, dated 25th Janauary, 1980 and 
made in S.C.S. No. 90 of 1978. 


K. Sreekumaran Nair, for Petitioner. 
Miss O.K. Sridevi, for Respondent. 
The Court made the following 


“ORDER.— This civil revision petition is 
filed against the judgement and decree of 
the learned Additional District Munsif, 
Padmanabhapuram rendered in S.C.S. No. 
-90 of 1978. The plaintiff who is a chit 


-*C.R.P. No. 2476 of 1980. 
.- 30th October, 1981. 
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foreman had filed the above suit alleging 
that the defendant had paid five instal- 
ments and since the chit was discontinued 
the defendant is entitled to the refund of | 


‘the amount paid by .him, that the defen- ' 


dant borrowed asum of Rs. 600 for- 
Marriage expenses and promised to pay 
the same, after adjusting the chit sub- 
scription from the amount borrowed by 
him. that the plaintiff is entitled to 
a sum of Rs. 373.95. In the suit the 
defendant filed a counterclaim for. Rs. 750 
on the ground that he paid six instal- 
ments amounting to Rs. 750. The learned 
District Munsif after taking evidence came 
to the conclusion that the defendant is 
entitled to a sum of Rs. 593.75 towards 
refund of the instalments paid to the plain- 
tiff by way of chit subscription. The 
learned District Munsif also found that 
the alleged borrowing of Rs. 600 by the 
defendant is not proved. and eventually 
passed a decree in the counterclaim for 
Rs. 593.75. This civil revision petition 
is filed against the said judgment and decree: 
of the learned District Munsif by the 
plaintiff. 


The finding regarding the facts rendered 
by the learned District Munsif is not dis- 
puted. The only objection taken by the 
civil revision petitioner is that the juris- 
diction of the District Munsif’s Court is! 
restricted to Rs. 500 under section 15 of | 
the Provincial Small Causes Courts Act and 
the Notification under the Act and there 
cannot be a counter claim under Order 8,' 
rule 6-A of the Code of Civil Procedure, 
for any amount in excess of the Small 
Causes Court. This objection is well 
founded since the Small Causes Court has 
no pecuniary jurisdiction to consider a claim 
over Rs. 500. The action of the lower 
Court in passing a decree in'the counter 
claim in favour of the defendant is clearly 
beyond its jurisdiction and the same will 
have to be set aside. Hence the porn 
of the Small Cause suit is confirmed and the 
decree passed in the counter-claim is set 
aside and. the counter-claim is directed to 
be returned for presentation to the proper’ _ 
Court. In the result the civil revision peti- 
tion is party allowed and there will be 
no order as to costs. 


R.S. Petition partly allowed, 


1] 
IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT: —R Sengottuvelan, J. 


M. Thangiah Nadar and Sons a registered 
Partnership Firm represented by one of its 
Partners T. Pandirajan Petitioner" 


THANGIAH NADAR & SONS V. 


v, 
R. Rajathi Ammal Respondent, 


Tamil Nadu Buildings (Lease and Rent 
- Control) Act (XVIII of 1960), section 10 {2) 
(ii) (a), 10 (3) (a) ii) Petition for eviction 
on ground of sub-lefting and requirement 
for owner's occupation—Tenant permitting 
third party to use the premises along with 
him may not amount to sub-letting—Exhi- 
bition of board of a company different 
from the tenant, without transfer of pos- 
session of the premises will not amount 
to subletting— Landlord occupying two 
rented premises for his non-residential pur- 
poses if eyicted jrom one of such premises is 
entitled to ask for possession of another 
non-residential building of his own. 


The main criterion is whether the tenant had 
permitted a third party to occupy the premi- 
ses and had divested himself completely of 
the possession of the premises or a part thereof. 
If the tenant had permitted another person 
to use the premises along with him it may 
not amount to sub-letting. The teat seems to 
be whether the tenant had retained the pos- 
session and control of the premises with him- 
self. The mere exhibition of a name-board of 
a company (di ferent from the tenant) will not 
amount to transfer of possession of the pre- 
mises. [Paras. 11 and 12.] 


A -proper construction of the words “a busi- 
ness which the landlord or any member of 
his family is carrying on’ occurring in sec- 
tion 10 (3) (a) (iii), (Act of XVII 1960) will 
include a business carried on in a branch also. 
Hence where a landlord was occupying two 
premises for nor-residential purposes and he 
was evicted from one of such premises he will 
be entitled to ask for possession of another 
non-residential building of his own, [Para. 16} 
Cases referred to:— ; 


K. Venkataramani v. S. Arayamuthan, (1981) 
1 M.L.J. 516; Petroleum Workers? Union re- 
presented by the General Secietary v. M/]s 
A, Mohamed and Company, (1966) 1 M.L.J. 


CEES Cet 





*,R.P. No. 1396 of 1979, 
M.L.J.— 21 


18th September, 198!. 


RAJATHI AMMAL (Sengotiuvelan, Je) 161 


356: LL.R. (1967) 2 Mad. 787: 79 LW. 
100: A.I.R. 1967 Mad. 33; Peebles v. Grosth- 
waite, (1897) 13 T.L.R. 198; Jackson vV. 
Simons, (1923) 1 Ch. 373; Stering v. Abrahams, 
(1931) 1 Ch. 470; Vedachalam v. Kanntah, 
(1957) 1 M.L.J. (Short Notes) 24; Ven kates- 
wara lyerv. Lakshmnarayana Rao, (1964) 2 
M.L.J. (Sh. N.j 44; M. Radgersv. M. Prakash 
Rao Naidu, (1969) 1M.L.J. 332; The Vellore 
Shrof Kamaraswami Chetti Ghoultry by the Bxeru- 
five Trustee V. K. Konnappa Chettiar v. 
Peerasami, (1972) 1 M.L.J. 184:85 L.W. 192: 
A.I.R. 1972 Mad. 303; The Jamia Darus 
Salam Arabic College Trust by its Honorary 
Secretary Kaka Haji Mohammad Omar v. 
B. Rajanna, (1972) 2 M.L.J. 141; P. M. Mohi- 
deen Sahib v. Mohammed Habibulla Sohib, 
(1975) T.L.N. J. 53; M/s. Glamour Saree Museum 
v. The Tamil Nadu Handloom Weavers’ Co- 
operative Society Ltd., (1969) 2 M.L.J. 493; 
B. Balaiah v.Chandoor Lachiah, (1965) 2 An. 
W.R. 95: A.I.R. 1965 A.P. 435; Kolisete 
Venkaiah v.  Tadikamalla Satyanarayana. 
A.I.R. 1972 A.P., 123; Easwaran Chettiar V. 
K. Subbarayan, (1970) 83 L.W. 696: A.LR. 
1971 Mad, 163; V. R. Jayaraman v. N. Se 
Ramalingam, (1973) T.L.N.J. 393; Ramalinga 
Moopanar v, Narayana Iyer, (1951) 1 M.L.J. 
(Sh. N.) 7; 3. N. Gulamali v. Howrah Casting, 
Company, (1978) 91 L.W. 133. 


Petition under section 250f Act IX of 1887 
praying the High Court to revise the Order of 
the Court of the Subordinate Judge Madurai 
(Appellate Authority), dated 26th April, 1979 
and made in C.M.A, No. 288 of 1978, reversing 
the order and decree, dated 5th July, 1978 in 
RCOP No. 191 of 1978 on the file of the Court 
of the Rent Controller (District Munsif 
Madurai Taluk.) 


The Advocate General, D. Raju, A.R. Lakshe 
manan anl S. Ramalingam, for Petitioner. 


S. Subbiak and S. R. Ramalingam, for 
Respondent. 


The Court delivered the following 


JUDGMENT.—This civil revision petition is filed 
by the tenant occupying Door No. 38, Chitrak- 
kara Street, Madurai,a non-residential pre- 
mises, against whom an order of eviction is 
passed by the appellate authority and the 
Principal Subordinate Judge, Madurai in 
C.M.A. No. 288 of 1978, Originally the land- 
lady, the respondent herein, who is the owner 


162 


of the adove-said premises filed an application 
in R.C:O.P. No. 191 of 1978 on the file of 
the Court of the Rent Controller and the 
District Munsif, Madurai Taluk for evicting 
the tenant on the ground that the tenant had 
sub-let the premises under section 10 (2) (72) 
(a) of the Tamil Nadu Buildings (Lease and 
Rent Control) Act, hereinafter referred to as 
the Act and on the ground that the landlady 
requires the premises for her own business 
under section 10 (3) (a) (zi). The learned 
Rent Controller after considering the evidence 
let in by both the sides found against the 
landlady on the above-said both the grounds 
and dismissed the rent control petition. As 
against the order of dismissal the landlady 
filed C.M.A, No. 288 of 1978 on the file of 
the Court of the appellate authority and the 
Principal Subordinate Judge and the - learned 
Appellate authority after considering the mate- 
rial on record confirmed the order of the Rent 
Controller regarding the claim for eviction 
on the ground that the landlady requires the 
premises for her own wuse and reversed the 
finding of the Rent Controller in respect of the 
claira for eviction on the ground that the 
tenant had sub-let the premises and ordered 
eviction of the tenant. This civil revision 
petition is filed bythe tenant against the 
order of eviction passed by the appellate 
authority on the ground that the tenant had 
sub-let the building. 


2. Since the landlady prayed for eviction on 
both the grounds yiz., the requirement of the 


premises for her own use and on the ground: 


the tenant had sub-let the premises and evic- 
tion was ordered only on the ground that the 
tenant had sub-let the premises, the landlady 
also challenged the finding of the appellate 
authority regarding the rejection of her claim 
for eviction on the ground that she requires 
the premises for her Own use. Inasmuch as 
the claim of the landlady for eviction on the 
ground that she requires the building for her 
own business was negatived by the appellate 
authority and eviction was ordered :n the 
other ground viz., sub-tetting, the landlady 
could not have filed an appeal against the con- 
clusion arrived at by the appellate authorily 
with regard to the claim for eviction on the 
ground that she requires the premises for her 
own use. Hence the landlady is entitled to 
press her claim for eviction on the ground that 
she requires the premises for her own use and 
to show that the order of the appellate autho- 
rity in this respect cannot be sustained. The 
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landlady has such a right in this civil revision 
petition is laid down by a decision of a single 
judge of this Court reported in KR. Venkata- 
ramani v. S. Aravamuthan and others.* Before 
considering the two questions that 
arise for decision in this revision” viz., whether 
the landlady is entitled to an order of eviction 
on the ground of subletting an’ on the ground 
that she requires the premises for. her own 
business certain facts will have to be stated. 


3. The tenant took on lease the premises bear- 
ing Door No. 38, Chitrakkara Street, Madurai 
for non-residential purpose and has been 
conducting business in jaggery for the past 
many years. The tenancy is as per Tamil 
calendar month and the monthly rent is 
Rs. 350 payable on or before 10th of the next 
succeeding Tamil month. The landlady is also 
the owner of the premises bearing door No. 
188 East Masi Street, Madurai and the case 
of the landlady is that she is conducting 
business in palmyrah jaggery in partnership 
with her husband and her sons, in that pre- 
pemises. The specific case of ths landlady before 
the Rent Controller was that she had been 
doing business in chillies in the premises 
bearing Door No. 138, Chitrakkara Street, 
Madurai. which is opposite to the petition- 
mentioned premises leased out to the tenant. 
It is also in evidence that as per Exhibit A-] 
Which is an extact from the OP register, 
relating to RCOP. No. 556 of 1975 on the 
file of the Court of the Rent Controller and 
Disirict Munsif, Madurai Town, the landlady 
had been ordered to be evicted from the pre- 
mises bearing Door No. 138 Chitrakkara Street 
Madurai on an application by the landlord 
of that premises. The order of eviction passed 
against she landladyjin respect of the premises 
bearing Door No. 138, Ghitrakkara Street, 
Madurai had been confirmed by High 
Court and the said order had b:come final. 
It is seen from the evidence in this case that 
the tenant is a leading merchant in jaggery in 
ihe petition-mentioned premises and the land- 
lady is also doing business in jaggery and 
chillies in partnership with her husband and 
her two sons. . 


4. It is also in evidence that in the petition- 
mentioned premises a business is also carried 
on by a partnership firm T, Pappammal and 
Company in jaggery. The partners of T. 
Pappammal and Company are the wife and 


— 
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the daughters-in-law of the tenant. Separate 
accounts are maintained for the business of 
the partnership firm in the petition-mentioned 
premises. Two name boards are found to be 
hanging in the petition-mentioned premises 
one in the name of the tenant and another in 
the name of T. Pappammal and Company. 


5. The landlady, the respondent herein, also 
owned Door No.152, Chitrakkara Street, 
Madurai, which had been sold by her as per 
Exhibit A-6, dated 7th June, 1978. Though 
certain allegations are made by the tenant 
that the landlady is in possession of other non- 
residential premises in the city no positive 
proof had been let in to that effect. The case 
of the landlady before the Rent Controller is 
that she requires the petition-mentioned pre- 
mises since she had been ordered to be evicted 
from the premises in which she is carrying on 
chilllies business vig, Door No. 138, Chitrak- 
kara Street, Madurai. 


6. The finding of the appellate authority 
that the tenant had sub-let the premises to 
T. Pappammal and Company is based upon 
the evidence of P.W. 1, the son of the land- 
lady. The evidence of P.W. 1 before the Rent 
Controller is that the tenant had sub-let the 
premisesto T. Pappammal and Company 
without the written consent of the landlady. 
He deposed that he did not know who Pappa- 
mmal is and that he does not know whether 
Pappammal is the wife of the tenant. He also 
admits that the tenant is also in occupation of 
the premises and that there is no partition of 
the premises and separate enjoyment of any 
portion of the premises by T. Pappammal 
and Company. He also deposed that there are 
two name boards for both the businesses and 


that he has no knowledge as to whether there’ 


are separate employees under the firm 
T. Pappammal and Company, P. W. 1 is also 
not aware of any rent paid by T, Pappammal 
and Company to the tenant. He also denies 
the suggestion that T, Pappammal and Com- 
pany is the sister concern of the tenant. As 
against this evidence the tenaut who was 
examined as R. W. 1 deposed that he did not 
sub-let the premises to T. Pappammal and 
Company and that T. Pappammal and Com- 
pany is a subsidiary firm of the tenant in 
which his wife and two daughterg-in-law are 
partners and no rent is being paid by 
T. Pappammal and Company to the tenant, 
R. W. 1 deposed that there are no separate 
accounts or separate employees for 
T. Pappammal and Company and no separate 
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portion is given to T. Pappammal and Com- 
pany and that he himself is conducting the 
business, He also deposed that there is no 
separate weights and balance for T. Pappam- 
mal and Company. On this evidence the 
learned appellate authority came to the con- 
clusion that the tenant had sub-let the premises 
to T. Pappammal and Company. The learned 
appellate authority came to the conclusion 
that the tenant had sub-let the petition-men- 
tioned premises on the following circumstances: 


c]. The partners of T. Pappammal and 
Company are he third-parties in the eye of 
law even though they are the wifi and the 
daughters-in-law of the tenant; 


2. The tenant himself admits of the egis- 
tence of T. Pappamal and Company and 
that he had given credit to the goods 
received in excess by him in the accounts 
of T. Pappammal] and Company. 


3. The aceount books of T. Pappammal and 
Company are not produced to establish 
the case of the tenant that he js not recei- 
ving any rent from T. Pappamma! and 
Company and 


4. In any event since the tenant had allowed 
third parties to carry on a business in 
the petition-mentioned premises it will 
amouut to sub-letting whether he received 
rent or not. 


On the above said reasoning and following 
the dictum that there cannot be a positive 
proof of sub-letting by direct evidence and 
taking into consideration all the circumstances 
the appellate authority came to the conclusion 
that the tenant had sub-let the premises to 
T. Pappammal and Company and ordered 
eviction of the tenant on the ground of sublet- 
ting. On behalf of the tenant it is contended 
that no portion of the premises had been 
sub-divided and given to T. Pappammal and 
Company, no rents were ever paid by 
T. Pappammal and Company to the tenant 
and the tenant retained the possession of the 
entire premises and that T. Pappammal and 
Company is a subsidiary firm and it cannot 
be said that there was any sub-letting by 
the tenant to T; Pappammal and Company. 
On behalf of the civil revision petitioner 
reliance is placed upon the following decisions 
in support of his case. 
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8. Inthe case reported in Petroleum Wor- 
kers’ Union, represented by the General 
Secretary v. Mis. A. Mohamed and Com- 
pany, Madras.: where the lessee, a petroleum 
Workers’ Union allowed its sister union to 
conduct its meeting and thereby giving rise 
to a claim by the landlord for eviction on the 
ground of sub-letting the learned Judge obser- 
ved as follows: 


“A sub-lease is a demise by a lessee for 
a lesser tèrm than he himself has. Every 
lessee, however, Short his term may be, may 
make a sub-lease unless he is restrained by 
the contract of the tenancy from sub-letting. 
if the demise is for the whole term or for a 
period beyond the term, it amounts to assign- 
ment. If the lessee divests himself he becomes 
a stranger to the demised property and he has 
no right to have possession delivered up to 
him. It is true that a covenant against sub- 
letting will restrain the assignment, but a 
mere covenant against sub-letting does not 
prohibit underletting a part of the premises, 
As long asthe lessee remains in possession 
he may permit another person to use the 
demised premises without committing a 
breach of covenant, namely, not to assign, 
underlet or part with the possession of 
the demised premises.” ` 


The learned Judge alo quoted with 
approval the following, observation made 
in the case reported in Peebles v. Crosthwaite.2. 


“No doubt the- executors of the lessee 
let the company into possession, but they 
did not part with possession themselves, 
and so long as it. was true in fact that 
the lessees -had not parted with possession 
they had eommiited no breach of the 
covenant,” 


The learned Judge also quoted with approval 
the observation of Romer, J., in the oase 
reported in Jackson v. Simons.®: whichis as 
follows i— 


‘‘A covenant against assigning the demised 
premises, and a covenant against parting 
with the possession of the demised 
premises are therefore distinct covenants, 
though all belong to the same class, 
and if there be any other method of 
disposing of the demised premises that 





1. -I.L.R. (1967) 2 Mad. 787: 79 L.W.103: (1966) 1 
M L.J. 356: A.L.R. 1967 Mad. ‘33. 

2. (1897) 13 T.L.R. 198. 

3. L,R. (1923) 1 Gh. 373, 
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would not amount to an assignment, 
under-letting or parting with possession... 
In the same way, a covenant against 
sharing the possession is another distinct 
covenant, for, as already pointed out, a 
covenant against parting with possession 
of the demised premises is not broken 
by sharing the possession with another.’? 


The learned Judge also quoted the following 
passage from the case reported in Sfering 
v. Abrahams.}: 


“A lessee cannot be said to part with 
the possession of any part of the premises 
unless his agreement with his licensee 
wholly ousts him from the legal possession 
of that part. If there is anything in the 
nature of a right to concurrent user there 
ig NO parting with possession.’’ 


Eventually it was held tbat the lessee union 
permitting the other vynions to conduct the 
meeting in the premises cannot be said to 
be an act of sub-letting. The tenant never 
parted with the legal possession of the........ 
premises to other unions even though they 
gave then permission to hold their meetings 
and to use the premises. In the case reported 
in Vedachalam v. Kanniah*: a single 
Judge of this Court observed as follows:—- 


[Sverre a =o Oe ay 


. 


«Where a tenant with a view to expand 
his business enters into partnership with 
others in another like business and sells 
the goods of that partnership also along 
with his, there is no contravention 
of the rule against sub-letting under the 
Act. It wil be. of course, a-different matter 
if the tenant diverts the- premises to a 
totally different use. But this does not 
mean that the tenant can bring on the 
premises unconnected persons and allow 
them to trade therein and receive rents 
from them either as rents or as profits.” 


On behalf of the landlady reliance is placed 
upon the following ‘cases:— 


9. In the case reported in Venkateswara 
Iyer v. Lakshminarayana Rao®, a single 
Judge of this Court observed as follows: 


“Tt is true that so long as the tenant 
retains in legal possession of the demised 
premises the mere appointment of a manager 
to run the business of the tenant will 





l. L.R. (1931) 1 Gh, 470. 
2, (1957) 1 M.L.J. 24 (Sh. N ) 
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not amount to sub-letting. In order to Was subletting. In the case reported in 
amount to sub-letting there should The Vellore Shrof Kumaraswami Chetti 
be a transfer of possession of the Chouliry by the Executive Trustee V.K. 
premises to the sub-tenant. But where a Kannappa Chettiar v. Veerasami!., where 
tenant purports to appoint a manager a premises was let out for the purpose of 


on the terms that the manager is to pay 
him a fixed sum every month irrespective 
of the profits of the business, it is open 
to the Controller to construe the docu- 
ment as a make-believe transaction to 
evade the provisions of the Madras 
Buildings (Lease and Rent Control) Act 
aod an order of eviction can be passed 
under section 19 (2) (i) (a) of the Madras 
Buildings (Lease and Rent Control) Act.” 


10. In the case reported in M. Rodgers 
v. M. Prakash Rao Naidu: the tenant 
who was running a Press in the premises 
with his machinery, stopped the business 
and allowed his previous manager to run 
the business as a lessee of the machinery. 
The tenant had no share in the business. In 
considering the claim for eviction on the 
ground of sub-letting by the tenant 


Alagiriswami, J., as he then was, observed l 


as follows:— 


“The machinery cannot be run unless it 
is placed in the premises where it is situate. 
So, the lessee of the machinery also 
gets the advantage of the use of the business 
premises also. Therefore the lease amount 
which the lessor receives should contain 
in it an element ofrent for the building 
which is used to house the machinery 
as well asthe rent for the use of the 
machinery. This is mere commonsense; It 
is’ unbelievable that the lessor would 
take rent for the use of the machinery 
alone and not take any rent for the use 
of the business premises and agree to 
pay the rent himself. He should have 
stipulated for a lease amount which inclu- 
des both the elements. It is not answer 
under these circumstances against the 
charge of subletting to say that the lessor 
does not take anything separately from 
tte lessee by way of rent for the building 
itself or that he himself is paying the rent 
to the landlord and the sub-lessee is not 
paying the rent to the landlord.” 


On the abovesaid reasoning 
Judge came to the conclusion 


the learned 
that there 


SOOL 


~ 





1. (1969) 1 M.L.J. 332, 


conducting a laundry business and the 
tenant sublet the premises to another person 
for running a tea shop andinan applica- 
tion for eviction the tenant contended that 
since there was no sufficient income in the 
laundry business he himself started the 
tea shop and is conducting the same, 
Sadasivam, J., while coming to the conclu- 
sion that subletting was made out, observed 
as follows:— 


“It is clear from section 10 (2) (i) (a) 
of the Madras Buildings (Lease and Rent 
Control) Act that a tenant cannot without 
the written consent of the landlord transfer 
his right under the lease or sub-let the entire 
building or any’portion thereof, if the lease 
does not confer on him any right to do so. 
Hence, if a tenant sub-lets even a portion of 
the leasehold premises it will entail liability 
for eviction. 


It is for the landlord to establish indepen- 
dently his plea that the respondent has 
sub-let the premises, 


It is difficult to get direct evidence about 
the sub-lease by the tenant and it isa 
fact which can be proved as much by 
circumstantial evidence as by direct evi- 
dence.” 


Placing reliance on the fact that the licence 
for the tea shop was initially obtained in the 
name ofthe third party and subsequently 
transferred in the name of the tenant after 
the proceedings were started the learned 
Judge came to the conclusion that there 
was subletting. In the case reported in 
The Jamia Darts Salam Arabic College 
Trust by its Honorary Secretary, Kaka Haji 
Mohammad Omar Sahibv. B.Rajanna and 
another? K.S. Venkataraman, J., while con 
sidering a case where a tenant of two rooms 
permitted his friend to occupy a portion 
of one of the two rooms let out to him and 
thus putting himself to the inconvenience 
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of small space for his staff and his cliente 
and there were separate phones and separats 
. keys for both the tenant and the sub-tenant 
observed that the tenant would not have 
put himself to the inconvenience of limiting 
the space available for his staff and clients 
by permitting a sub-tenant to occupy a 
portion of the room -merely on account of 
friendship and rents seems to have been recei- 
ved from the sub-tenant by the tenant 
though naturally it did not find a place in 
the accounts of either the tenant or the sub- 
tenant, It was held that there was sub-let- 
ting. 


11. We will have to apply the tests laid down 
in the above said decisions to find out 
whether the tenant canbe said to have 
sub-let the premises to T. Pappammal and 
Company. The main criterion is whether 
the tenant had permitted the third party to 
occupy the premises and had _ divested 
himself completely of the possession of the 
premises or a part thereof. If the tenant 
had permitted another person to use the 
‘Ipremises along with him it may not amount 
to sub-letting. The test seems to be whether 
the tenant had retained the possession and 
control of the premises with himself. In this 
case T. Pappammal and Company is not put 
in possession of any portion of the premises 
and in fact there is not even a partition of 
the premises for the purpose of the business 
of T. Pappammal and Company. In the 
absence of exclusive possession by the part- 
nership firm of the premises or part thereof 
an inference of sub-letting cannot be readily 
made. . 


12. The appellate authority seems to have 
been influenced by the fact that the tenant 
is nota partner of T. Pappammal and 
Company and the partners of T. Pappammal 
and Gompany are the wife and two daughters- 
in- law of the tenant and hence T. Pappam- 
mal and Company is a separate’ entity 
and in view of the fact that the tenant 
had permitted the partnersbip firm to , use 
the premises it amounts to sub-letting: But 
the case of the tenant in that the partner- 
ship business in the name of T. Pappammal] 
and Company has no separate establishment 
and the business is managed by the tenant 
himself. Even P.W.1 who was examined 
` on behalf of the landlady states that there 
is no exclusive possession of any part of the 
premises by T. Pappammal and Company 
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and that two name boards are hanging in 
the premises, He also admits that he does 
not knew whether there is separate establish- 
ment for T. Pappammal and Company and 
whether T. Pappammal and Company are 
payıng any rent to the tenant. The land- 
lady had not adduced any evidence to show 
that the premises or any part thereof was 
put in separate possession of T. Pappammal 
and Company. In view of the fact that the 
partners are the wife and daughters- in- law ' 
of the tenant and the business is carried 
on by the tenant himself there is no possibi- 
lity or any third-party being put in posses- 
sion of any portion of the ` premises, Even 
if T. Pappammal and Company is construed 
technically as a separate entity the action of 
the tenantin merely permitting T. Pappam- 
mal and Company to carry on business in 
the premises without parting with the posses- 
sion of the premises will not amount to sub- 
lett;ng. In the case reported in P. M. 
Mo hideen Sahib v. Mohammed Habibulla Sahib! 
the following observation is made :— 


“The mere fact that another is allowed to 
use the premises when the lessee retains 
legal possession is not enough to create a 
sub-lease. The ratio adopted by the 
learned and eminent Judges is based upon 
the well-known principle that subletting 
is notto be considered in the abstract but, 
has to be viewed with reference to the 
positive facts appearing in each case. The 
essential sine gua non to view a particular 
act of the tenant as sub letting is parting 
with physica] or legal possession of the 
demised premises. Ifthereis parting with 
physical possession without authority the 
position is obvious. But if the premises 
demised is used by another by licenc2, then 
naturally legal squabbles come in, whether 
there was physical or legal parting, of poises- 
sion. or not. Here again, as justice should 
not be bereft of common sense and as 
the later is the governing factor in all acti- 
vities, includiug a legal activity, one should 
consider whether putting up of a sign 
board by the lessee without the permission 
of the landlord tantamounts to, or as the 
lower appellate tribunal said deemed to 
be, sub-letting. 


The Court does not agree with the appel- 
late Court that there is any such fiction, 


1, (1975) T.L.N.J. 53, 
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in the instant case, The question is whether 
permitting a person to put up a sign 
board in the demised premises would: 
tantamount to parting with legal possession 
of the premises. It is not denied, nor can 
it be, that the lessee always retained control 
over the demised premises and he was cons- 
tantly on the premises and kept it under his 
exclusive possession, The mere use of a 
portion of the premises, while the lessee 
retained juridical possession of the demised 
premises is not to create a sub-lease. The 
lower Court was, therefore, wrong in having 
Opined that permitting a sign board to 
be kept in the demised premises would 
fictionally be subletting.” 


Applying these principles to the present case 
it is clear that the conclusion of the appellate 
authority which is based on the narrow techni- 
cal view that legally T. Pappammal and Qom- 
pany is a separate entity and that will amount 
to sub-letting cannot be sustained. The evidence 
of the tenant that the business of T. Pap- 
pammal and Company is managed by him had 
not been controverted and as such on facts we 
cannot come to the conclusion that there is 
any transfer of possession of the premises or 
part thereof by the tenant to any third party. 
The inference drawn by the appellate authority 
based upon the non-production of the 
accounts of the tenant and that of T. Pappam~ 
mal and Company also does not appear to be 
correct. Even P.W. 1 does not say anything 
‘about the payment of rent by T. Pappammal 
and Gompany to the tenant. If the partners of 
T. Pappammal and Company are not the 
dependants of the tenant but third parties. 
there may be some force in such an argument. 
In this case tha evidence of the tenant that 
be is looking after the business of T.Pappam-~ 
mal and Company is not controverted by -P. 
- W-1 and as such no parting of physical posses- 
sion by the tenant in respect of the premises 
is made out. There is no transfer of the posses- 
sion ofthe premises or a part thereof to any 
third party. The merc exhibition of name 
board of T.Pappammal and Company will not 
amount to transfer of possession of the pre- 
mises. Applying the principles laid down in 
the above decisions the only conclusion that 
can be arrived is, the sub-letting alleged by 
the landlady is not made out. The finding of 
the appellate authority cannot be supported 
in this regard. Hence the order of eviction 
passed on the ground of sub-letting by the 
appellate authority cannot be sustained. 
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13. The second ground on which the eviction 
was prayed for by the landlady is under section 
10 (3) (a) (2) that the required the non-resi- 
dential building for the purpose of a business 
which she is carrying on. The relevant section 
which enables the landlady to claim a non- 
residential premises for his own occupation is 
as follows:— 


‘10 (3) (a). A landlord may, subject to the 
provisions of clause (d), apply to the Con- 
troller for an order directing the tenant to 
put the landlord in possession of the build- 
ings (izi) in case it is any other non-residen- 
tial building, if the landlord or any member 
of his family is not occupying for purposes 
of a business which he or any member of 
his family is carrying on, a non-residential 
building in the city, town on village concer- 
ned which is his own: 


Provided that a person who becomes a 
landlord after the commencement of the 
tenancy by an instrument jzier vivos shall 
not be entitled to apply under this clause 
before the expiry of three months from the 
date on which the instrument was registered: 


Provided further that where a landlord has 
obtained possession ofa building under this 
clause he shall not be entitled to apply again 
under this clause— 


{:) in case he has obtained possession of a 
residential building, for pessession of another 
residential building of his own; 


(ii) in case he has obtained possession of a 
non-residential building, for possession of 
another non-residential building of his own.” 


14. Itis urged on behalf of the tenaut as per 
the above section the landlady is nat entitled to 
claim an order of eviction since she is already 
in possession of the premises bearing door No. 
188, East Masi Street, Madurai in which she 
is carrying on business in chillies and palmyrah 
Jaggery. Reliance is placed upon the following 
decision on behalf of the tenant in support 
of his contention: 


15. In the case reported in Mjs. Clamour 
Saree Museum and other v. The Tamil 
Nadu Handloom Weavers, Co-operative 
Soceity Limited, Madras, represented by 
its BusinessManagerm’ Veeraswamy J., as he 
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then was, while considering the claim of th® 
landlord under section 10 (3) (a) (ii) of the 
Madras Buildings (Lease and Rent Control) 
Act (XVIII of 1960) observed as follows: — 


‘By the langvage employed in section 10 
(3) (a) (iii) it is clear that if a landlord 
is carrying on a business in a non-residen- 
tial premises of his own that will be a bar 
to his obtaining an order of eviction in 
respect cf another premises. It does not 
appear to be the intention of the provi- 
sion that the test is every business is con- 
sidered separately, Itis not asif that ifa 
landlord is having several businesses and is 
occupying a non-residential] premises of his 
own in which he is carrying oa one of the 
businesses, he is permitted by the provision 
to get possession of other non-residential 
premises of his own for carrying on every 
one of the other businesses.” 


Relying on the aboye decision it is contended 
on behalf of the tenant that since the land- 
lady is already in possession of Door No. 188, 
East Masi Street, Madurai in which she is 
Carrying on business, she is not entitled at 
evict the tenant. 


16. On behalf of the landlady reliance is 
placed upon a Division Bench decision of 
the Andhra Pradesh High Court in the case 
reported in B. Balaich v.  Chandoor 
Lachaiah,' where it was held that a father- 
cummanager of a joint Hindu. family, who is 
_ in occupation of a non-residential building, 
is entitled to ask for eviction of a tenant 


under section 10 (3) (a) (iii) from another . 


non-residential building belonging to the 
family inthe same city on the ground that 
his undivided major son requires it for carry- 
ing on his business. In the course of the 
judgment the Division Bench observed as 
follows:— 


“Weare, therefore, of the clear opinion 
that what the said provision means is this: 
When a landlord, who is in occupation of 
a non-residential building in a city, town 
or village requires another non-residential 
building of his own in the same city, town 
or village, as the case may’ be, from his 
tenant, for the purposes of the business 
which he is carrying on—which can mean 
shifting or expansion of the business which 


en ee ear 


eee 
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he is carrying on or for commencing a 
new business - can successfully claim evic- 
tion of his tenant if he is able to satisfy 
the Rent Controller that the non-residen- 
tial building which he is occupying is not 
sufficient or suitable for the purpose of 
expansion of his business or for the pur- 
pose of a new business which he bona fide 
proposes to commence, or that the shifting 
of his business has, in the circumstances of 
the case, become inevitable. It would be 
open to him to prove that the non-resi- 
dential building which he is occupying is 
not exclusively his own or that he is not 
entitled to its exclusive possession.’’ 


Following that above Division Bench ‘deci- 
sion, a single Judge of the Andhra Pradesh 
High Court inthe case reported in Kolli- 
setti Venkaiah v. Tadikamalla Satya- 


. narayana? observed as follows: 


= “In the decision in Balaiah’s case® the 
learned Judges have carefullyconsidered the 
entire matter from all aspects and came 
to the conclusion that having regard to the 
scheme of the Act, it would not have been 
the intention of the Legislature that a land- 
lord under no circumstances can require a 
non-residential building of his own if he is 
already occupying a non-residential build- 
ing of his own, in the same city, town 
or village. With great respect to the learned 
Judges, in my opinion, that is the correct 
view to be taken in interpreting the provi- 
sion contained in section 10 (3) (a) (itt) 
of the Act.’’ 


This view of the Andhra Pradesh High Court 
that a landlord who is in possession of a non- 
residential building of his own can ask for 
eviction of the tenant on the ground that 
he requires the premises for the expansion 
of his existing business or starting a new 
business by him or the members of his family 
is not approved by our High Court In the 
case reported in Haswaran Chettiar v. K. Sub- 
barayar®, a Division Bench of thia Court dis- 
sented from the view expressed by the Andhra 
Pradesh High Court and observed as follows: 
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“In case a landlord requires a non-residential 
building within the meaning of section 10 
(3) (a) (iü) of the Act, which is in the occu- 
pation ofhis tenant, then he or his son 
- should not be in occupation of non-residen- 
tial building of his own, for purposes ofa 
business which he or his son is carrying on. 
The meaning of this section is clear and 
there is no grammatical impropriety if such 
meaning is given effect to. 


If a person, therefore, is occupying a 
non-residential premises of his own and 
is carrying on a business in it, then he 
has no right to disturb a tenant of his 
in another building and-ask for his evic- 
tion. The niceties and artificialities of 
a problem where the non-residential 
building owned by the landlord is sufficient 
for the business which he is carrying on does 
not enter the field of discussion, because 
they are AiCN. ...cccccsesscstecscveccsceneee + cevsens 


The law as it stands says that the landlord 
is interdicted from seeking a non residential 
building of his in the occupation of his 
tenant if and when he is already in such 
a non-residential building of his own in 
which he is carrying on a_ business.” 


In the course of the Judgment the Division 
Bench also observed as follows:— l 


‘The office of the Judge is not to legislate, 
but to declare the expressed intention of 
the Legislature, even if that intention ap- 
pears to the Court injudicious.’ 


‘The Court, therefore, is not expected to 
play the role of a legislator and interpret 
law in such a way so as to expand its scope 
of activity on purely equitable considera- 
tions, for it would be transgressing limits 
of its function, whichis only to. declare 
law and not to make it. Closely allied 
with this fundamental concept of iuterpre- 
tation is the doctrine explained in the 
maxim a verbia legis non-recedendum est 
(from the words of the law there should 
not be any departure). It is well accepted 
as a golden rule of iaterpretation that 
the ordinary meaning of the words used 
by the statute and the grammatical sense 
thereof should be adhered to. It is there 
fnre necessary to look into the words 
employed by the Legislature in section 10 
(3) (a) (iii) to find out what its gramma- 
tical and plain meaning is. The view 


M.L.J.—22 


In this 


points 
by the landlady fn both the above said pre- 
mises are distinct and separate as borne out 


from the foilowing facts: 


expressed by the Andhra Pradesh High 
Court that when the Legislature intended 
that a. Isndlord who is doing business in 
a portion of the premises belonging to 
nim is entitled to evict the tenant in the 
other portion of the premises under section 
10 (3) (c) on the ground the portion occu- 
pied by him is not sufficient for his 
business, it would not have been the 
intention of the legislature to negative the 
right of the landlord carrying on business 
in a premises of his own, to evict a tenant 
from another non-residential premises of his 
own on the ground that the premises in 
which he carried on business is not sufficient 
for his business or that he required the 
premises for the non-residential use of any 
other rember of his family, had not been 
followed by the Division Bench of this 


Court. 

Hence the law as far as we are concerned 
is that a landlord who is carryiog on busi- 
ness in a non-residential building of his own 
cannot ask for eviction of the tenant in 
another non-residential building either on 
the gtound that the building in which he 
is carrying on his business ig not sufficient 
or on the ground that he wants to start a 
new business by himself or by the members 
of his family. Mr. Paul Pandian, learned 
counsel appearing for the respondent (land- 
lady) contends that the view expressed by 
the Division Bench will not be applicable to 
the facts of the present case for the following 
reasons :— 

1. In this case the landlady carried on the 
business in palmyrah jaggery in partnership 
with her husband and her sons in door No. 
188, East Masi Street, Madurai which isa 
non-residential building belonging to her; 


9, The landlady is carrying on another 
business in chillies in door No. 138 ,Chitrak- 
kara Street, Madurai, from which premiscs 
she ig ordered to be evicted by an order of 
the Court” 


connection the learned counse! 
out that the two businesses carried on 


“(a) As per Exhibit A-2 licence is given for 
carrying on the business in dried chillies 
Wergris 458 ia Door No. 138 Chitrak- 
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kara Street, Madurai and as per Exhibit A-5 
licence is given for business in palmyrah 
jaggery sœ iyi L-g. in door No, 188, East 
Masi Street, Madurai. (b) There are also 
Separate commercial tax assessments in 
-respect of Pandia Nadar firm carrying on 
Chillies business in Door No. 138, Chitrak- 
kara Street, Madurai as evidenced by Exhi- 
bits A-8 and A-13. 


(c) The fact that a separate business in 
chillies has been carried on in Door No. 138, 
Chitrakkara Street, Madurai is evidenced 
by the delivery notes Exhibits A-9 and A-10. 


(d) Thefact that separate chillies business 
has been carried on by the landlady in Door 
No. 138, Chitrakkara Street, Madurai is 

_ also borne out by the certificate of verifica- 
tion issued by the Inspector of Labour as 
per Exhibit A-11 which shows that the pre- 
mises has been used for business in dried 
chillies.’’ 


The contention of the learned counsel for the 
respondent is that these circumstances clearly 
show that the landlady is carrying ona 
separate business in Door No. 138, Chitrak- 
kara Street, Madurai unconnected with the 
business carried on in Door No. 188, East 
Masi Street and the same was not taken note 
of by the appellate authority and hence the 
appellate authority erred in observing that 
same business has been carried on in Door 
No. 188, East Masi Street and in Door No. 138, 
Chitrakkara Street. In view of the evidence 
in the case and the several circumstances 
detailed above the finding of the appellate 
authority that the business carried on in Door 
No. 138, Chitrakkara Street is not different 
from the business carried on in Door No. 188, 
East Masi Street, cannot be said to be based 
on a correct appreciation of the evidence, The 
case of the landlady is that since the business 
being carriedon by her in Door No. 138, 
Chitrakkara Street, is a separate business, the 
fact that she is ordered to be evicted from 
the premises where she is carrying on busi- 
ness is sufficient ground for claiming another 
non-rcsidential premises to locate the busicess 
carried on in Door No. 138, Chitrakkara 
Street, Madurai. Itisalso the case of the 
landlady that in any event even if the busi- 
ness in the same goods in carried on in both 
the places, the business carried on in Door 
No. 18%, East Masi Street, Madurai should 
be viewed as a separate business since it isa 
separate entity altogether. In short the argu- 
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ment on behalf of the landlady is that the 
business carried in Door No, 138, Chitrakkara 
Street, Madurai will amount to a business 
itself and as such the landlady is entitled to 
ask for eviction of the tenant in the petition- 
mentioned premises to house the business 
carried on in Door No, 138, Chitrakkara 
Street, Madurai. Even if the business 
carried on in Door No. 138, Chitrakkara Street 
Madurai, can be termed as a branch of 
her business which is carried oa in Door 
No. 188, East Masi Street, Madurai, the 
business carried on in the branch will have to 
be viewed as a separate business. The phrase 
‘‘Business’’ occurring in section 10 (3) (a) (iii) 
will refer to only a physical entity and the 
same Will have to be borne in mind in inter- 
preting the phrase “a business.” On a Proper 
construction of “a business which the landlord 
or any member of his family carrying on 
‘occurring in section 10 (3) (a) (iii) will 
include a businéss carried on in a branch also. 
Hence a landlord occupying two premises for 
non-residential purposes if he is evicted 
from one of such premises he is entitled to ask 
for possession of another non-residential pyjld- 
ing of his own; This proposition caM@ yp for 
consideration before a Division Bench of thi 
Court in the case reported in V.R. Jayaraan 
v. N.S. Ramalingam,' and the Division Bench 
observed as follows: 


‘But the Court is of the opinion that the 
fact that the petitioner is carrying on busi- 
ness in jewellery in a building of his own: 
does not really disentitle him to relief under 
section 10 (3) (a) (zii) of the Act, though 
in this case the petitioner has to fail on 
other grounds, The appellate authority and 
the revisional authority have not correctly 
understood the purport and scope of the 
decision in M/s. Glamour Saree Muslum 
v. T.N. H.W. Co. op. Society The obse- 
vation of the learned Judge—‘‘what the 
sub-section provides is that the carrying on 
of the business by the landlord in his own 
non-residential building is the test, and that 
does not, in the view of the Court, mean 
each business or a particular business. The 
phrase “a business” in the provision has 
reference to any business and not each of 
the businessess’’ has to be understood in that 
context. The learned Judge held that if 
the landlord was carrying on co-optex saree 


business in the Pantheon Road building, 
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which is its own,it will not be entitled to 
an order of eviction, That is because on 
the plain reading of section 10 (3) (a) (iii) 
a landlord who is carrying on a particular 
business in a building of his own would 
not be entitled to relief under tbat provision 
in respect of the same business. But, if the 
landlord is carryingon a different business in 
another building which is not hisown, there is 
nothing in the section which debars him to have 
recourse to the provisions in thaf section in 
res pect of that business, eyen though he might 
be carrying on another business in a building 
of his own. In other words, if a landlord is 
Carrying on two different businesses, one 
say in jewellery, in a building of his own, 
and the other, sayin timber, in a rented 
building, he would be entitled to relief 
under section 10 (3) (a) (iii) for shifting 
the timber business to a third building which 
is his own but in the occupation of a 
tenant. In such a case the timber business 
of the landlord in the rented building satis- 
fied the clause ‘ta business which he..... 
in carrying On’ occurring in the above sec- 
tion. This is in accord with the view taken 
by a Division Bench of this Court in Rama- 
linge Mooppanar v. Narayana Iyer? In the 
present case, the landlord is carrying on 
business in jewellery ina building of his 
own. If the busines, Ranga Medicals 
which is being carried on in 61, Long 
Bazaar, a rented building, isa business of 
the landlord himself the Court sees no 
ground at all to say that the landlord would 
not be entitled to apply for eviction of a 
tenant from the premises in question under 
section 10 (3) (a) (ii)” 


The same question also came up for decision 
before a single Judge of this Court in J. N. 
Gulamali and others v. Howrak Casting Com- 
pany, Madras and another? where a landlord 
carrying on a businessin a non-residential 
building of his own, applied for the eviction 
of a tenant from a.non-residential building 
belonging to him for the purpose of locating 
another business of the landlord carried on in 
a rented premises. The tenant who resisted 
the claim for eviction relied on the decision 
ofa single Judge of this Court reported in 








1. C.M.P. No. 4164 of 
(N.RG..) 7. 


2- (1978) 91 L.W. 136. 


1950- (1951) 1 M,L.J. 
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Glamour Saree Museum v. Tamil Nadu Hand- 
loom Weavers Cooperative Society? and the 
decision of a Division Bench of this Court 
reported in Eswaran Chettiar v. Subba- 
raya? where it had been laid down thata 
landlord conducting business in a non- 
residential premises of his own is not enti- 
tled to come forward with an application 
for evicting a tenant on the ground that 
the premises of the landlord is not suffi- 
cient for the business or that the landlord 
required the premises for starting a different 
business for himself or any other member 
of his family. The learned single Judge 
observed that a distinction will have to be 
made in the case of distinct business, carried 
on by the landlord in a rented premises 
in addition to the business carried on by the 
landlord in his own premises. Following the 
reasoning ofthe Division Bench in P.R. 


Jayaram v. N.S. Ramalingam, t he learned 


single Judge summarised the legal position as 
follows :— 


The observation of a Division Bench of 
this Court in Eswaran Chettiar v. 
Subbarayan? that the letter ‘a’ in section 
10 (3) (a) (iii) would mean ‘any’ and that 
would be its plain meaning, has also to be 
understood on the facts of that case. If 
the landlord is carrying on the particular 
business in his own building, he cannot be 
heard to say that he required the premi- 
ses in the occupation of the tenant for 
shifting that business. The mere fact that 
in the building, belonging to the landord, 
‘not only the particular business but 
another business was also being carried on, 
would not mean that the landlord would 
be entitled to relief under section 10 (3) 
(a) (èii) of the Act. But, on a plain mean- 
ing of the said provision, if the landlord is 
carrying on business in a building not his 
own, he would certainly be entitled to 
relief under the said provision, albeit, he 
is carrying on another business ina differ- 
ent building whichis his own. The only 
limitation is, the claim of the landlord 
should be bona fide, and under the said 
provision, the landlord can obtain posses- 
sion of only one building.” 


1. (1970) 83 L.W. 13. 
2, (1970) 83 L.W.696: AJ.R, 1971 Mad, 153, 


3, (1973) T.L,N.J. 393, 
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“The legal position will boil down to this: 
Does the landlord seek eviction of the 
tanant from a non-residential building 
belonging to him with reference to a busi- 
ness, which he is carrying on in a rented 
premises? If that be so, section 10 (3) 
(a) (iii) would apply, albeit he is carrying 
on another business either individually or 
in partnership in the non-residential 
premises owned by him. This interpreta- 
tion is in accordance with the object of the 
Act, yiz., this is not a case of unreasona- 
ble eviction. It will be rather very reason- 
able for a landlord to have his business 
which is of a different nature in the pre- 
mises, owned by him, rather than suffer 
the tenancy for all time to come, merely 
because he happens to bea partner in some 
other business which is being carried on in 
portion of that a non-residential pre- 
mises.” Pn a 


17. In my view the learned single Judge had 
rightly interpreted section 10 (3) (a) (iii) in 
the.light of the earlier decision of this Court 
in arriving at the conclusion that a landlord 
carrying on a business in arented premises 
can file an application for evicting a tenant 
of a non-residential building for locating the 
business which the landlord is carrying on in 
the rented premises even though the landlord 
is carrying on another business of his own in 
a premises of his own. In the present case 
as already observed there is abundant evi- 
' dence to show that the business carried on in 
Door No. 138, Chitrakkara Street, Madurai 
is altogether a different business from the one 
carried on Door No. 188, West Masi Street, 
the landlady is entitled to evict the tenant in 
occupation of Door No. 138, Chitrakkara 
Street, Madurai, for her business which she 
is carrying on in Door No. 138, Chitrakkara 
Street, Madurai, a premises she had taken 
on rent and from which she is ordered to be 
evicted. In any event even if it is found that 
the business carried on in Door No, 138, 
Chitrakkara Street is a branch of the business 
carried on in Door No. 188, West Masi Street 
even such a branch will come with the ambit 
of ‘‘a business’’ which the landlady is carry- 
ing on and in view of the fact the landlady 
in the present case is ordered to be evicted 
from the premises bearing Door No. 138, 
Chitrakkara Street, in which she is carrying 
on the branch business, she in turn is entitled 
to evict the tenant in the premises bearing 
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Door No. 138, Chitrakkara Street for the 
purpose of locating the branch of the business 
carried on by the landlady in Door. 138, 
Chitrakkara Street. 


18. In the result the order of eviction passed 
by the appellate authority will have to be 
sustained though for a different reason. 
Hence the civil revision petition is dismissed. 
There will be no order as to costs. In view 
of the fact that the business carried on by the 
tenant in the petition-mentioned premises 
is an established one, one year time 1s 
granted to the tenant for delivery of 
possession to the landlady. 


S.J. —-—. Petition dismissed. 


I] 
IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 

PRESENT: —G. Ramanujam, J. 


The State of Tamil Nadu, represented by 
the Revenue Secretary to the Government 
of Tamil Nadu, Fort St.. George Madras-9 


A ppellant* 
Y. 
K. M. Pichai Ammal and others 
Respondents.. 


(A) Madras Estates Land Act (I of 1908), 
section 3 (15) and (16)—Madras Estates 
Communal Forest and Private Lands (Prohi- 
bition of Alienation) Act (XIV of 1947), 
sections 4 (1) (3) and 14. 


(B) Forest Act (XVI of 1927), section 1. 


(C) Madras Estates (Abolition and Conver- 
sion into Ryotwari) Act (XXVI of. 1948), 
section 12—Suit for declaration — Plaintiff 
claiming to be owner of kudiwaram interest 
in suit lands—Suit lands assigned to plaintiff 
by the Zamindar out of Zamin lands— 
'Zamin taken over by the State Government 
on 3rd January, 1951 under the Tamil Nadu 
Act XXVI of 1948—Suit lands classified as 
forest lands — Plaintif applying for ryotwari 
patta to the State—Application rejected on the 
ground suit lands were forest lands—Suit by 
plaintiff — Trial Court decreeing the suit as 
prayed for and lower appellate Court confirm- 
ing the decree—Second appeal by Government 
—Suit lands held to be forest lands and plain- 
tif not entitled to ryotwari patta. 


The first plaintiff took a large extent of land 
on assignment from a Zamindar on payment 
of ‘Nazir’ under assignment order, dated 31st 
December, 1945. The Zamin estate was taken 
over by the State Government on 3rd 
January, 1951, under the Tamil Nadu Act 
XXVI of 1948. The suit lands were classified 
as forest. lands under the Forest Act by the 
State Government during survey and settle- 
ment. The first plaintiff applied to the State 
Government for the issue of ryotwari patta and 
this was rejected on the ground that the assign- 
ment was not valid in law. Thereafter the 


*S,A, No. 320 of 1979. 
22nd October, 1981, 
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first plaintiff filed a suit for declaration and 
succeeded in the Courts below. 


On second appeal to the High Court by the 
State Government, 


Held, at the time of the assignment, the lands 
were not ryoti lands but were forest lands and 
therefore, the land-holder had no right to 
assign the lands. The fact that after some 
reclamation, a portion of the lands had been 
subsequently, brought under cultivation can- 
not mean that on the date of the assignment, 
the lands were cultivable. The relevant date 
for considering whether the lands were forest 
lands or ryoti lands was the date of assign- 
ment. In view of the finding that the suit 
lands were not ryoti lands, the first platotiff 
would not be entitled to get ryotwari patta 
for the: same. [ Paras. 14, 15, 18.] 


Though the order of assignment of the lands 
in question in the instant case is of the year 
1945, for the purpose of determining the 
character of the land the definition of ‘forest 
land’ occurring in the Madras Estates Com- 
munal Forest and Private Lands (Prohibi- 
tion of Alienation) Act (XIV of 1947) is 
material. Though the Act came into force 
on 27th June, 1947, section 4 (1), (3) of the 
Act invalidates any transaction in relation to 
forest land exceeding 20 acres entered into 
before that date. [Para. 17.| 


Cases referred to:— 


Raja of Venkatagiri v. Ayyapareddi, (1915) 
I.L.R. 38 Mad. 738: 25 M. L. J. 578; 
Subbayya v. Sree Raja Venkataramiah Appa- 
rao Bahadur, (1924) 47 M. L. J. 469: 19 
L.W. 626: A.I.R. 1924 Mad. 832; Athmana- 
thaswami Devastanam v. Gopalaswami, 
(1964) 1 M. L. J. (S.C.) 42: (1964) 1 
An.W.R. (S.C.) 42: (1964) 1S. C. J. 
105: (1964) 3 S.C.R. 763: A.I.R. 1965 
S. C. 338; Naganna Naidu v. Pitchayya, 
L.R. 56 I.A. 346: (1929) I.L.R. 52 Mad. 
797: 57 M.L.J. 654: 30 L.W. 435: A.LR. 
1929 P.C. 249. ` 


Appeal against the decree of the District 
Court, Madurai, dated 15th November, 1976, 
in Appeal Suit No. 73 of 1976, preferred 
against the -decree of the Court of the Sub- 


ordinate Judge, Dindigul in Original Suit 


No, 72 of 1970, 
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The Additional Government Pleader, for the lands assigned have been found to be 
Appellant. 704-28 acres. Therefore, the plaintiff is en- 
P. Jayaraman, for R titled to a declaration that he is the owner of 
Th KA l espondent , the suit properties and that the defendant has 

e Court delivered the following no right to interfere with his possession and 
Jupcment.—The State of Tamil Nadu, the enjoyment of the same. 


defendant in O.S. No. 72 of 1970, on the 3 Th j j 
. .The defendant resisted the suit contend- 
a : the Sub-Court, Dindigul, is the appel- ing inter alia that the lands in question were 
erein, not ryoti lands but forest lands at the time 


2. The father of the respondents filed - the of the assignment, and therefore, the assign- 
said suit for a declaration that he is the owner ™ent itself was invalid besides its being not 
of ‘kudiwaram’ interest in the suit lands which 2074 fide, that therefore, the patta was rightly 
.were originally ‘Zamin Tharisu Punja’ in refused to the plaintiff by the defendant, that 
patta No. 401 bearing Paimash No. 358 cor- the plaintiff was not in continuous possession 
responding to S. No. 869 measuring 704-88 for over 12 years from the date “of the notifi- 
acres situated in Sirumalai Village, Nilakottai cation so as to claim himself to be a ryot with- 
Taluk which was originally in Ammayanaic- in the meaning of the Estates Land Act, 1908, 
kenur Zamin, and for a permanent injunc- 0d that in any event, the suit being in subs- 
tion restraining the defendant from interfer- tance for a ryotwari patta under the guise and 
ing with his peaceful possession and. enjoy- plea of title and injunction, the civil Court 
ment of the-same. His case as set out in bas no jurisdiction to entertain the suit: Even 
his plaint- was as follows:—An extent of 851 otherwise the suit is barred by section 65 of 
‘kulis’ (502. 09 acres) was assigned on pay- the Tamil Nadu Act, XXVI of 1948. 
ment of ‘nazir’ at the rate of one ‘panam’ per 4, . Pending the suit, the .only plaintiff died 
oe pe eg page of serge and his legal representatives have been im- 
| ans of an assignment order 
dated 3ist December, 1945, and the plaintifi Eanes pangs, T 
was in possession of the same. Patta No. 401 5. The trial Court held after - concn 
was also issued by the Zamindar in pursuance the evidence adduced by the parties at the 
of the said order of assignment, The time of trial that the suit lands are ryoti lands, 
Ammayanaickenur Zamin was iaken.over on that, the plaintiff was a ryot, that the assign- 
3rd January, 1951, under the provisions of ment by the Zamindar of Ammayanaickenur i in 
Tamil Nadu Act XXVI of 1948. At the 1945 was bona fide and for’ valuable’ consi- 
time of the assignment, the lands were regis- deration, and that the suit- which is one for 
tered as dry waste. The same could be cul- declaration’ of title and | injunction - is ‘main- 
tivated if reclaimed and the bushes and shrubs tainable. “In ‘that“view, thé ‘learned’ District 
are cleared. As the lands were ryoti and as Munsif decreed the suit as prayed for with 
the same have been assigned by the Zamindar costs. The defendant. took the. matter in 
to the plaintiff, the plaintiff has become a appeal to the lower-appellate Court, and the 
ryot. The assignment was also bona fide lower appellate Court set down the following 
having been made for valid consideration. two questions for consideration :— 
The plaintiff applied for ryotwari patta under 
‘the said Act. But the defendant refused to “1, „Whether the assignment made by. the 
grant ryotwari patta on -the ground that the _-Zamindar in fayour of the plaintiff was 
assignment was not valid in Jaw and as such -> bona fide and for valuable consideration ? 
no right flowed therefore to the plaintiff. 2. Whether the plaintiff was entitled’ to the 
The said refusal of the patta was unjustifiable qeclaratioñ and injunction sought for in the 
and against law. The plaintiff filed W.P. suit?” ° 
No. 1723 of 1967 in this Court and that was e 
dismissed by the Court with a direction to the 6. On the first point,. the lower appetiate 
‘plaintiff to file a suit to establish his title. Cort held that the assignment is bona fide and 
-Though the assignment was only for’ 851 for valuable consideration, and on the second 
'kulis’ (502.09 acres), as‘a result of the survey point, that the suit for declaration of title 
carried out after the taking ovér of the estate, and injuriction is not barred by the provisions 


3. 
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of the Tamil Nadu Act XXVI of 1948. This 


second appeal filed by the State against con- . 


current decisions of ‘both the Courts below 
has been admitted on the following substantial 
question of law;— EF 


“Whether the Courts’ below were right in 
décreeing the suit when .the assignment it- 
self was made-subsequent to the Estates 
Abolition and Conversion into Ryotwari 
Act p ! 


7. From the pleading set out above, it is 
seen that the substantial controversies between 
the parties in the second appeal are: (1) whe- 
ther the suit properties were ryoti lands or 
forest lands on 31st December, 1945, when 
the Zamindar assigned the lands in favour 


of the plaintiff, and if' the lands are forest. 


Jands, is the assignment from the Zamindar 
' valid; and (2) whether the suit is barred by 
the provisions of the Tamil Nadu Act XXVI 
of 1948. Though the assignment in ques- 
tion was attacked as not being bona fide the 
truth of the assignment has not been ques- 
tioned before me by the appellant. 


8. On the first question, the trial Court had 
expressed the view that the lands at the time 
of the assignment had-been classified as 
‘Zamin Tharisu Punjai’, that even the order 
of assignment described the lands as ‘Zamin 
Tharisu Nilam’, that though the lands were 
full of. thorns and shrubs, they could be culti- 
vated after reclamation, that the lands being 
cultivable lands, they should be taken to be 
ryoti_ lands, ‘and that the lands being’ ryoti, 
the Zamindar had the power to assign the 
Jands to the plaintiff. The lower appellate 
Court has also agreed with the trial Court 
and held that the lands assigned were culti- 
vable lands, and therefore the Zamindar could 
validly assign the same: The concurrent 
view taken by the Courts below as to the 
nature of the lands has been challenged by 
the appellant. . In this connection, the appel- 
lant also puts forward a plea that once the 
character of the Jands has been decided by 
the authorities constituted under the Tamil 
Nadu Act XXVI of 1948, the civil Court 
cannot go behind that classification and hold 
that the lands are of a different nature and 
character. 


9. -On the second question regarding. the 
jurisdiction of the civil Court to entertain the 


175 


suit, both the trial Court and the appellate 
Court have held that the suit as framed being 
one for declaration of title and for injunc- 
tion is not barred by the provisions of Tamil 
Nadu Act XXVI of 1948. That view also 
has been challenged by the appellant. 


10. Thus the first question that arises for 
consideration in this appeal, is whether the 
suit properties are ryoti in character as held 


- by the Courts below. The suit properties 


situated in Sirumalai Village, Nilakottai Taluk 
and classified as ‘Zamin Tharisu’ originally 
belonged to one K. Rangasami Naicker, 
Zamindar of Ammayanaickenur, Dindigul 
Taluk. Under Exhibit B-1 dated 3ist 
December, 1945, he had assigned an extent 
of 851 ‘kulis’ (502.09 acres) after collecting 
‘nazir amount at the rate of one ‘panam’ per 
‘kuli’. After the assignment, patta bearing 
No. 401 was issued to him, he was paying 
kist for his ‘kudiwaram’ interest not only to 
the erstwhile Zamindar but also to the defen- 
dant after the estate was taken over on 3rd 
January, 1951, under the provisions of Tamil 
Nadu Act XXVI of 1948. The extent assign- 
ed was stated to be 502.09 acres within four 
stated boundaries. “At the time of survey 
and settlement, the area within the four 
boundaries mentioned in the assignment deed 
was found to be 704.88 acres. At the time 
of the assignment, the lands had been regis- 
tered as dry waste and in the Zamin records 
they were shown as ‘Zamin Tharisu’. The 
assignment deed itself refers to the suit prc- 
perty as a jungle full of thorns, shrubs, etc. 
The relevant recital in the document in Exhi 
bit B-1 is as follows :— 


“Gewese, shaej, #78 aeHib, 
PEs, ges ar@Qasenrs ai, 


UOBAT Aso seyth QWs gra or 
borer users Awa Qed, Oruras 
TASE FFHGSD or GFuULEGQSrenD 
Guwa Ao ArUsms eha 


ASH Gy Dawgs Cho AÀrrDD 
STAUIMHRHES L255TA Aw Has 
Hog." 


The recitals in Exhibit B-1 also make it clear 
that no portion of the property assigned was 
actually being cultivated. It is in evidence 
that after the assignment, a small portion of 
the extent assigned has been .brought under 
cultivation after reclamation, but not the en- 
tire extent. Except the extent shown to have 
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been cultivated, the rest of the extent remains 
still a jungle. After the estate was taken 
over and during the survey and settlement, 
the suit Jands had been classified as forest 
lands and a notification under the Forest Act 
has also been issued declaring the Jands as 
forest lands. 


11. Section 3 (15) of the Madras Estates 
Land Act, 1908, defines a ryot as follows :— 


“Ryot means a person who holds for the 
purpose of agriculture ryoti land in an 
estate on condition of paying to the land- 
holder the rent which is legally due upon 
it. (Explanation:—A person who has 
occupied royti land for a continuous period 
of twelve years shall be deemed to be a ryot 
for all the purposes of this Act)”. 


12. Section 3 (16) which gives definition 
of “ryoti land” is as follows :— 
“Ryoti land means cultivable Jand in an 
estate other than private land but does 
not include, 


(a) beds and bunds of tanks and of supply 
drainage, surplus or irrigation channels ; 
(b) threshing floor, cattle-stands, village 
sites, and other lands situated in any estate 
which are set apart for the common use of 
the villagers ; 

(c) lands granted on service tenure either 
free of rent or on favourable rates of rent 
if granted before the passing of this Act 
or free of rent if granted after that date, 
so long as the service tenure subsists” . 


13. The definition of “ryoti land” will 
include all cultivable lands in an estate other 
than private land. “Forest land” has been 
defined under section 3 (b) of the Madras 
Estates Communal, Forest 'and Private Lands 
(Prohibition of Alienation) Act, 1947, as 
under:— a 


“Forest land includes any waste land con- 
taining trees and shrubs, pasture land and 
any other class of land declared ‘by the 
(State) Government to be forest land. :by 
notification in the ‘Fort St. George 
Gazette’. ; 


14. It is the case of the appellant that the 
Jands having been classified and shown as 
“Zamin Tharisu” “Zamin waste? even at the 
time of the assignment of the lands and the 


lands being full of trees, shrubs and thorns they 
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may prima facie fall within the above definition 
of “forest land”. The assignment deed itself 
proceeds on the basis that the waste lands 
which are full.of shrubs, stones, mounds and 
thorns are being alienated because it will 
involve huge expenditure for reclamation so 
as to bring them for cultivation, and the land- 
holder is not in a position to do it. The 
lands were not actually cultivable on the.date 
of the assignment. Having regard to the 
nature and description of the lands in the 
assignment deed Exhibit B-1, they will fall 
within the definition of “forest land”; on the 
date of assignment. ‘The fact that after some 
reclamation, a portion of the lands has been 
subsequently brought under cultivation cannot 
mean that on the date of the assignment, the 
lands were cultivable. | According to the 
learned counsel for the respondents, a land 
which could be brought under cultivation after 
making reclamation should be taken to be 
cultivable land and that merely because the 
land was originally shown as “Tharisu” or 
classified as “waste land”, it cannot be taken 
to be non-ryoti. Apart from the intrinsic evi- 
dence found in Exhibit B-1 that the lands 
assigned. thereunder were waste lands with 
full of trees, shrubs, thorns, stones and mounds 
requiring a huge amount of money and lab- 
our for reclamation, D.W. 1 who is a Fores- 
ter has deposed that the suit land is ,a forest, 
and there are valuable trees such as ‘Vekkali’, 
‘Vengai’, Savukkat’, ‘Kadukkai’, Nelli’, 
‘Thethegathi’, etc. However, this evidence 
has been ignored by the trial ‘Court on the 
ground that even though there may. be valua- 
ble trees as. pointed out by D.W. 1, there is 
no evidence of thick forest. Page 58 of the 


‘A’ Register for Sirumalai village has been 
marked as Exhibit B-19, and it shows that 
S. No. 869 has been classified as ‘ #76” 


This also has been jgnored by the trial Court 
on the ground that the mere use of the word 
‘ si@ ” in the register in the absence of 
any other acceptable evidence would not con- 
clusively show that the suit — property, 
S, No. 869, is a forest or forest land. 


15. Having regard to the fact that though 
the Madras Estates’ Land Act or the Madras 
Estates Abolition and Conversion into Ryot- 
wari Act, have not defined “forest land”, 
the definition of “forest land” in Tamil Nadu 
Act XIV of 1947 which preceded Madras Act 
XXVI of 1948, can be looked into. Having 
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regard to the object of the Madras Act XIV 
of 1947, which is to prevent the alienation 
of communal, forest and private land in an 
estate pending the abolition of Zamindaries, 
the definition of “forest land” occurring there- 
in can be taken to find out what are the lands 
the erstwhile Zamindar could not alienate. 
That definition includes any waste land con- 
taining trees and shrubs. In this case the 
assignment deed Exhibit B-1 would clearly 
show that the lands assigned are waste lands 
Tull of shrubs trees, thorns, stones and mounds. 
The document Exhibit B-1 also indicates that 
the motive for assignment is the huge expendi- 
ture involved for making them cultivable, 
Thus, as on the date of the assignment Exhi- 
bit B-1, the lands were hilly tracts full of 
trees, shrubs, thorns, stones and mounds and 
were not as such cultivable. It is true that 
after spending considerable amount for re- 
clamation, they could be made cultivable. 
But if that were to be the test, then even 
the bed of tank, or bed of sea could be re- 
claimed and made cultivable after incurring a 
huge expenditure. On that ground we cannot 
Say a tank bed or sea bed is a cultivable land. 
The trial Court has proceeded on the basis 
that the State Government has not shown the 
lands as forest lands in the revenue accounts. 
But Exhibit B-16 has been produced by the 
defendant which is a copy of the communi- 
cation emanating from the Special Deputy 
Collector (Forest Settlement), Madurai, 
dated 31st May, 1971, showing that the lands 
have been classified as forest lands. Apart 
from this, the ‘A’ Register of the village, 
Exhibit B-19 also shows that the land has 
‘been classified as “erg” meaning “forest’’. 
Apart from this, as already stated, there is 
Intrinsic evidence in Exhibit B-1 itself that the 
lands assigned are “ a@n gO iacr ” meaning 
“forests”. The ‘Courts below have held with. 
_ out jurisdiction that much significance cannot 
‘be attached to the word “ w@psPoemacd ” 
occurring in Exhibit B-1. Apart from this, 
the admission of the authorised Manager of 
the first plaintiff before the Special Deputy 
Tahsildar, Madurai in his statement under 
Exhibit B-13 that the suit lands are not acces- 
‘sible even to the pedestrians and it is not possi- 
ble to climb the hill and reach the lands for 
the purpose of cultivation or horticulture, that 
‘the lands are 7 miles away on the hill fro 

the foot.of ‘the hill, would clearly indicate 
‘that ‘the lands are forest lands covering a hill 
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tract which cannot be approached even by 
pedestrians. . This admission has also been 
wrongly ignored by the lower Court on the 
ground that the admissions by themselves will 
not show that the property is a forest land. 
According to the lower Court, since the suit 
property relates to a large extent of land, the 
presence of trees and uncultivable portions 
will not itself take away the ryoti character 
of the land and make it a forest land. The 
trial Court, however, in making that observa- 
tion overlooks the fact that no portion of the 
area covered by Exhibit B-1 was shown to be 
cultivable at the time of the assignment. It 
may be that after the assignment and with 
a view to get patta for the lands, the first 
plaintiff could have brought some portion of 
the Jands under cultivation after incurring a 
considerable expenditure. But the relevant 
date for considering whether the lands were 
forest lands or ryoti lands was the date of 
assignment.. 

16. The ryoti land as per the definition is 
a cultivable land in an estate. In Raja of 
Venkatagiri v. Ayyapareddi*, a Bench of this 
Court had held that a cultivable land is 
permanently cultivable for all practical pur- 
poses and it is not land which might be 
occasionally cultivated. In the course of its 
judgment, the Bench had referred to sec- 
tion 6 (2) of the Madras Estates Land Act, 
1908, and had observed that waste land Jet 
under a contract for pasturaging cattle in any 
reserve forest or for cultivation of agricul- 
tural crops cannot, by means of such pasturag- 
ing or temporary cultivation, become a ryoti 
Jand. Section 6 (2) of the said Act provides 
that occupancy rights shall not be conferred 
on persons who are admitted into waste land 
under contract for pasturaging cattle or admit- 
ted into land reserved bona fide by the land- 
holder for raising a garden or tope or for 
forest under a contract for the temporary 
cultivation thereof with agricultural crops. 
The object ‘of section 6 (2) appears to be to 
prevent the landbolder assigning waste lands 
or lands reserved for a garden or forest. In 
Subbaya v. Sree Raja Venkataramiah A ppa- 
rao Bahadur?, it was held that to the case of 
waste lands in an estate which used to be 


1. (1918) LL.R. 38 Mad. 738: 25 
578. 
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usually submerged in water in rainy season 
and not under cultivation at all section 163 
of the Madras Estates Land Act, does not 
apply and the civil Courts have jurisdiction 
to grant mesne profits, that the fact that such 
land can at times be cultivated with labour 
and expenditure of money does not make it 
ryoti land within the meaning of that Act, 
and that when definition of ryoti land speaks 
of cultivable land, it means land that is 
ordinarily and usually cultivated and does not 
refer to waste land though even waste land 
can at times be cultivated by expenditure of 
money. In Naganna Naidu v. Pitchayya’, a 
question arose whether 297 acres included in 
a lease before the Act of 1908 were ryoti lands 
within section 3 (16) of that Act although 
it had never been cultivated. On behalf of the 
Zamindar, it was contended that the entire 
extent was given for pasturaging and not for 
cultivation, and therefore, remained exclud- 
ed from the patta. The Privy Council held 
that though the lands were not cultivated, 
the same could be reclaimed and brought 
under cultivation and as such they will fall 
within the definition of ryoti land. In 
Athmanathaswami Devastanam v. Gopala- 
swam, the Supreme Court while considering 
the question as to whether the lands in the suit 
were cultivable lands, observed that from the 
mere fact that they had not been cultivated 
for a long time or that they were waste lands 
covered with shrubs, jungle and the like, it 
cannot be held that they were not cultivable 
lands, and that the lands which can be brought 
under cultivation are cultivable land unless 
some provision of law provides for holding it 
otherwise in certain circumstances. The case 
before the Supreme Court was in respect of 
lands which have been allowed to be cultivated 
under the Grow More Food campaign and 
therefore the lands were taken as capable of 
cultivation without undue expenditure of 
money and labour. The test laid down by 
the Supreme Court in that case is that the land 
should be such that it could be brought under 


cultivation without undue expenditure of money 
se ali Nac aL SD a CANES 


1. (1929) I.L.R. 52 Mad. 797 (PIC.) 
L.R. 56 I.A. 346: 57 M.L.J. 654: 30 L:W. 
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and labour. The lands dealt with by the 
Privy Council in Naganna Naidu v. Pitchayya’.,. 
are waste lands that were given for pasturaging 
and having regard to the fact that the lands 
could be brought under cultivation without. 
much expenditure, the Court took the view that 
it should be taken to be cultivable land. 


17. The suit Jands, however, are hilly tracts 
full of trees, shrubs, mounds, thorns, etc. The 
situation of the lands is high up on the hill 
7 miles from the foot of the hill and it is 
admittedly inaccessible even to pedestrians. 
Such hill tracts could not be brought under 
cultivation without undue expenditure of 
money and labour. Admittedly ‘on the date 
of the assignment and when the landholder in- 
ducted the first plaintiff into possession of the: 
lands, the lands were not cultivable lands, nor 
could they be made cultivable, unless a huge 
expenditure of money is incurred. Having 
regard to the preamble to Tamil Nadu Act 
XIV of 1947, the purpose of the Act is to 
prevent the indiscriminate alienation of coni- 
munal, forest and private lands in estates 
pending the enactment of legislation for ac- 
quiring the interest of the landholders in suclr 
estates and introducing ryotwari settlement 
therein. The definition of forest land occur- 
ring in that Act definitely covers the land which: 
is the subject-matter of assignment under 
Exhibit B-1. Sections 4 and 6 of fhat Act 
prohibit the landholder from selling, morigag- 
ing, converting into ryati land, leasing or 
otherwise assigning or altering any communal 
or forest land in his estate without the previous 
sanction of the District Collector on or after 
27th June, 1947, the date on which that Act} 
came into force. Though the order of assign- |. 
ment in favour of the first plaintiff is in the |; 
year 1945, for, the purpose of determination |; 
of the character of the land, the definition of fi 
“forest land” occurring in that Act is material. 
Though Act XIV of 1947 came into force on 
27th June, 1947, section 4 (1) (3) of that 
Act invalidates any transaction in relation to}; 
forest land exceeding 20 acres’ entered into 
before 27th June, 1947. 





18. “Forest” has also been defined in section: 
2 (a) of the Madras Preservation of Private 
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Forests Act (XXVII of 1949) as waste or 
communal land containing trees and shrubs, 
pasture Jand and any other class of land de- 
clared by the Provincial Government to be a 
forest by notification. “Forest” has been 
defined in the Concise Oxford Dictionary as 
“Large tract covered with trees and under- 
growth sometimes mixed with pasture, trees 
growing on it”... Thus, the lands covered by 
the assignment Exhibit B-1 clearly fall under 
the definition of “forest” under the provisions 
of Act XIV of 1947 or under the provisions of 
Act XXVII of 1949 or under the common and 
general notion of forests. In this case, the 
Suit lands are not situated in the plains in 
which case it can be said that even though the 
lands have been left as waste, they could be 
made cultivable easily without spending much 
expenditure. But in this case the suit lands 
are entirely hilly tracts situated on the hill 7 


miles from the foot of the hill which is not- 


accessible even by pedestrians and which is 
full of trees, shrubs, thorns, stones and mounds. 
It is not thus possible to hold that they are 
cultivable lands attracting the definition of 
ryoti land. If the contention of the learned 
counsel for the respondents that even hilly 
tracts could be brought under cultivation after 
felling down the trees, shrubs, etc., and after 
reclamation, and therefore, the lands have to 
be taken as cultivable lands, were to be ac- 
cepted, it will mean that any space on earth 
could be made cultivable, whether it is land, 
hill or sea. Even sea could be filled up and 
reclaimed and made cultivable after spending 
a huge expenditure of money and labour. 
For that reason it cannot be said that sea is a 
cultivable land. We have to therefore hold 
that at the time of the assignment, the Jands 
were not ryoti lands but were forest lands, and 
therefore, the landholder had no right to assign 
the lands. In view of the finding that the 
Suit lands are not ryoti lands, the first plain- 
tiff will not be entitled to get patta for the 
same. In this view of the matter, it is un- 
necessary to go into the question as to whether 
the suit is barred under the provisions of 
Madras Act XXVI of 1948 as on the finding 
rendered on the question of the character of 
the land, the suit has'to necessarily fail. The 
second appeal is therefore allowed, and the 
decree and judgment of both the Courts below 
afe set aside. and the suit shall stand dismissed 
with ‘costs, throughout: ae 
S.J. Appeal allowed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—R. Sengottuvelan, J. 


P. Kandaswamy Petitioner” 

U. 

Hajee K. S. Mohamed Mohideen Rowther 
Respondent. 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960), sections 10 (2) 
(ii) (b), 10 (2) (iii)—Petition for eviction-— 
Premises consisting of two portions — Single 
fenancy agreement — One rent control appli- 
cation in respect of both the portions main- 
tainable. 


The concerned premises were two separate 
portions of a building with another portion in 
between. A consolidated rent for both the 
premises was fixed and there was no separate 
tenancy agreement in respect of each of the 
premises. Both the landlord and the tenant 
had proceeded all along on the basis of a single 
tenancy. ‘The landlord filed one petition for 
eviction of the tenant from both the premises. 


Held: When there is a single tenancy agree- 
ment even if the premises consists of more 
than one portion a rent control application in 
respect of the entire premises can be main- 
tained. [Para. 4.] 


Cases referred to:— 


T. N. Unnamalai Achi yv. Saminatha Pathar, 
(1980) 93 L.W. 404; Langford Property 
Company v. Goldrich, (1949) 1 All E.R. 
403; Umsalma Bibi v. R. Lakkia Gowder, 
(1967) 1 M.L.J. 277; S. M. Gopalakrish- 
nan Chetty v. Ganeshan, (1976) 1 M.L.J. 
27; G. Natarajan v. P. Thandavarayan, 
(1969) 2M.L.J. 19; V. Balakrishna Menon 
v. M. A. K. Govindan, (1978) T.L.N.J. 
364; Busching Schmitz (P.) Ltd. v. P. T. 
Menghani, (1977) 3 S.C.R. 312: (1977) 2 
S.G.'C.. 835: A.I.R. 1977 S.C. 1569. 


Petition under section 25 of the Tamil Nadu 
Buildings (Lease and Rent 'Control) Act, 1960 
as amended by Act XXIII of 1973 praying the 
High Court'to revise the decree of the Court 
of the Subordinate Judge (Appellate Autho- 


C4C.R.P. No. 2359 of 1979. 
' “8th September, 1981. 
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rity) Pudukottai, dated 13th September, 1979 
and passed in C.M.A. No. 2 of 1979 (R. 
C.O.P. No. 5 of 1978, dated 20th January, 
1979 on the file of the Court of the District 
Munsif (Rent Controller) Pudukkottat) . 


N. R. Chandran and P. O. Dinakaran, for 
Petitioner. 


as P. K. Jamal Mohamed, for Respon- 
dent. 


The Court delivered the following 


Jupement.—This civil revision petition is 
filed by the tenant in respect of the premises 
situate in T.S. No. 3969/5, T.S. No. 3969|3 
in Pudukkottai Town against the orders of the 
appellate authority and the Subordinate Judge, 
Pudukkottai in C.M.A. No. 2 of 1979. The 
landlord originally filed an application in R. 
C.O.P. No. 5 of 1978 on the file of the 
‘Court of the Rent Controller and the District 
Munsif, Pudukkottai for eviction of the tenant 
from the above mentioned premises on the 
ground that the tenant had caused damages to 
the above mentioned premises and also used 
the premises for a purpose other than that for 
which it was leased out. The premises in 
T.S. No. 3969|5 is described in A schedule 
in R.C.O.P. No. 5 of 1978 and the same 
was let out for non-residential purpose accord- 
ing to the landlord. The premises comprised 
in T.S. No. 3969]3 is described in B sche- 
dule to the above said R.C.O.®?. and the same 
is leased out for residential purpose according 
to the landlord. The consolidated rent for 
both the premises is Rs. 160 per month. The 
tenancy in respect of B schedule premises 
started in 1943 as per Exhibit A-11. There 
is no evidence as to the. commencement of the 
tenancy in respect of A schedule premises and 
als, there is no evidence as to when the con- 
solidated tenancy came into being on a monthly 
rent of Rs. 160. The case of the landlord 
before the Rent Controller is that’ during the 
Pongal holidays in the year 1978 when the 
Court was closed the tenant without getting the 
consent of the Jandlord and even without in- 
forming the landlord had made alterations in 
the A schedule premises and thereby caused 
acts of waste and damage to the building which 
are Jikely to impair materially the value, and 
utility of the building. _The tenant had re- 
moved the tiles and raised brick walls with a 
view-to put up asbestos or some other roofing. 
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Raising walls and putting some other roofing 
in the place of existing tiled roofing is an addi- 
tional weight to the old building which is 
more than 60 years old and would certainly 
constitute an act of waste which is likely to 
impair materially the value of the building. 
It is also the case of the landlord that the 
tenant had done these alterations in the mid- 
nights which shows his mala fide intention. 
The alteration is also done without the perinis- 
sion of the Municipality and thereby commit- 
ted disobedience of the Town Planning Rules 
for which the landlord may be held liable. 
Immediately on knowing the unlawful act of 
the tenant the landlord complained to the police 
and the police came to the spot and prevented 
further construction. The case of the landlord 
with reference to the B schedule premises is 
that the same is let out for residential pur- 
pose and without the written consent of the 
landlord the tenant had converted the same 
for non-residential purpose and the tenant is 
not residing in the B schedule premises. The 
tenant is residing in, the newly constructed 
house situate at Alangudi Road in Pudukkot- 
tai and using the B schedule premises for stor- 
ing his saleable materials and thereby caused 
damages to the floor and the walls of the 
building. Hence the landlord is entitled to 
evict the tenant in respect of A and B schedules 
premises. ‘The case of the tenant before the 
Rent Controller is that the allegation of the 
landlord that the premises in T.S. No. 3969|5 
was let out for business purposes and the pre- 
mises in T.S. No. 3969|3 was let out for 
residential: purpose is not correct. The 
tenant's father was in occupation of T. S. 
No. 3969|5, T.S. No. 3969|3, T.S. No. 
3969/4 and T.S. No. 3969|2, which origi- 
nally belonged to another landlord from the 
year 1937. The landlord’s father purchased 
T.S. No. 3969|5 from Ponnammal and others 
on 5th May, 1944 and T.S. No. 3969|3 from 
Thambuswamy Pillai and others on 12th Janu- 
ary, 1943. - Even after the purchase by the 
Jandlord’s father the tenant’s father continued 
as tenant. It is false to say that the premises 
in T.S. No. 3969/3 was used only for resi- 
dential purposes. Except for the kitchen in 
T:S. No. 3969]3, the building had always been 
used ‘only for purposes of storing the goods. 
In fact there was a fire accident in 1959, where 
the goods were stored in T.S. No. 3969}3. 
The admission on the part of the landlord that 
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the monthly rentalis Rs. 160 clearly shows that 
the premises were not let out separately but 
there was only one composite lease. The 
family of the tenant was using the portions of 
T.S. No. 3969|4 belonging to another land- 
lord where lavatory, well, bathroom and bed 
room are situate. It is also the case of the 
tenant that he had not committed any act of 
waste or damage which is likely to impair 
materially the value or utility of the premises. 
The roofing in the front portion of T.S. No. 
3969|5 was damaged by the cyclone and conti- 
nusus rain in November, 1977 and the walls 
got soaked with rain water and the electric 
installation was affected and the electric cur- 
rent was leaking in the wall. The tenant took 
the permission of the landlord to effect the 
necessary repairs and since the tenant did not 
want his business to be suspended during day 
time he carried out minor repairs to the af- 
fected roofiing during night. The landlord 
had made a false complaint and the tenant 
appeared before the police and gave the true 
version. The tenant did not do anything 
which will affect the value of the building. 
The rent for the premises from 1943 to 1950 
was Rs. 27.50 and from 1950 to 1957 it was 
raised to Rs. 40 and from 1957 to 1962 it was 
again raised to Rs. 50. From 1962 to 1968 
the rent was paid at Rs. 60 and from 1969 
to August, 1976 the rent was Rs. 100 and 
from August, 1976 the rent was fixed at Rs. 
160 per month. The landlord has come for- 
ward with this application just for higher rent. 
No damage has been caused to the floor or 
wall as alleged. By no stretch of imagina- 
tion it can be said that the tenant had lost his 
Statutory right to remain in the premises. 


2. On these pleadings and after a full-fledged 
trial the learned Rent Controller came to the 
conclusion that the landlord is entitled to an 
order of eviction on both the above said 
grounds and allowed the application for evic- 
tion. As against the orders of the Rent Con- 
troller the tenant filed an appeal in C.M.A. 
No. 2 of 1979 on the file of the Court of the 
appellate authority and the Subordinate Judge, 
Pudukkottai and the appellate authority agreed 
with the findings of the Rent Controller on 
both the above said grounds and dismissed the 
appeal. It is as against the orders of the ap- 
pellate authority this civil revision petition has 
been filed by the tenant. 


lgl 


3. The first contention urged on behalf of the 
civil revision petitioner is that the rent con- 
trol application itself is not maintainable since 
the reliefs in respect of the two buildings 
mentioned in A and B schedules to the peti- 
tion have been clubbed together and hence the 
Rent Control Petition itself ought to have been 
dismissed on the ground of misjoinder of 
causes of action. In considering this plea it 
has to be noted that in the counter statement 
to the R.C.O.P. the tenant had not taken 
this plea. The tenant had also not taken this 
plea before the appellate Court. It is urged 
on behalf of the landlord that the provisions 
of the Code of Civil Procedure are not made 
applicable to the proceedings under the Tamil 
Nadu Buildings (Lease and Rent Control) 
Act. Hence the provisions of the Code of 
Civil Procedure with reference to the mis- 
joinder of causes of action cannot be applied 
to the above said proceedings under the Tamil 
Nadu Buildings (Lease and Rent Control) Act. 
The facts of this case reveal that the premises 
mentioned in Schedules A and B are separate 
portions of the building with another portion 
in between. We have to consider whether the 
filing of a single application in respect of both 
the premises is possible under the provisions 
of the Act. 


4. In considering whether an application in 
respect of both the portion can be filed by a 
single application the nature of tenancy will 
have to be borne in mind. It is in evidence 
before the Rent Controller that the consoli- 
dated rent for both the premises is fixed at 
Rs. 160 per month and there is no separate 
tenancy agreement in respect of each of the 
premises. According to the evidence in this 
case though the tenancy in respect of B sche- 
dule property started in 1943 as per Exhibit 
11, there is no evidence as to when in respect 
of A schedule property the tenancy had started. 
But subsequently the tenancy in respect of 
both the portions were consolidated and a 
consolidated rent of Rs. 160 per month has 
been fixed. Both the landlord and the tenant 
seems to have proceeded all along on the basis 
of a single tenancy. At no time the landlord 
and the tenant construed the tenancy as two 
separate tenancies. When there is a single) 
tenancy agreement even if the premises con-{ 
sists of more than one portion a Rent Control 
application in respect of the entire premises 
can be maintained. 
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5. On behalf of the tenant reliance is placed 
upon the case reported in T. N. Unnamalai 
Achi yv. Saminatha Pathar, where Nainar 
Sundaram, J., expressed the view that club- 
bing together in an eviction petition of resi- 
dential and non-residential premises under sec- 
tion 10 (3) (a)' (i) of the Act will cause pre- 
judice to the tenant. In that case thera were 
three different premises of which two served 
residential purposes and the third building 
served non-residential. purpose. The provi- 
sion under which the landlord claiming evic- 
tion is under section 10 (3) (a) (i) viz., the 
requirement of the residential building by the 
landlord for his own use for residential pur- 
poses. The application was not one under 
section 10 (3) (a) (iii) which provides for 
a claim by the landlord for his own occupation 
in respect of non-residential premises. Since 
the standards to be observed in respect of a 
claim for eviction by the landlord under sec- 
tion 10 (3) (a) (i) for residential purpose 
and under section 10 (3) (ii) for non-resi- 
dential purpose are different the learned Judge 
came to the conclusion that a single applica- 
tion is not maintainable. But in this case the 
landlord seeks eviction under section 10 (2) 
(i) (b) viz., that the tenant used the pre- 
mises for the purpose other than that for which 
it was leased and under section 10 (2) (it) 
viz., that the tenant has committed acts of 
waste as are likely to impair materially the 
value or utility of the building. Different 
standards are not Jaid down in respect of 
those two provisions in an application with 
reference to a residential or non-residential 
building. Hence the above said decision of 
Nainar Sundaram, J., which was rendered in 
a different context cannot be said to be, appli- 
cable to the facts of this case. 


6. In the case reported in Langford Pro- 
perty Company Limited v. Goldrich?, two 
flats on the same flcor but separated by other 
flats were let out to one tenant on a quarterly 
tenancy. The rateable value of one flat was 
£98 and of the other £92. At no time these 
two flats were assessed together as one dwell- 
ing-house. The Court came to the conclu- 
sion that in view of the rent agreement the 
flats together constituted a dwelling house 
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within the Rent and Mortgage Interest Res- 
trictions (Amendment) Act, 1933. On be- 
half of the landlord reliance is also placed 
upon the case reported in Umsalma Bibi v. 
R. Lakkia Gowder', wherein Anantha- 
narayanan, C.J., expressed the view that 
where a landlord seeks to apply for evic- 
tion of tenants from a building, which, though 
structurally one, has separate door numbers 
and consists of distinct tenements, for demoli- 
tion and reconstruction under section 14 (1) 
(b) of the Act he must file separate applica- 
tions for each building or tenement as defined 
in the Act. After making this observation 
the learned Chief Justice rid not interfere 
with the orders of the lower Courts since he 
felt that no prejudice was caused to the 
tenant by such combination of reliefs in res- 
pect of different portions. The criterion seems 
to be whether by clubbing the reliefs in res- 
pect of more than one premises prejudice is 
caused to the tenant. In this case it is not 
made out that any prejudice is caused to the 
tenant by filing a single application in respect 
of the premises comprised in Schedules A 
and B of the Rent Control Application. In 
the case reported in S. M. Gopalakrishnan 
Chetty v. Ganeshan and others?, the Supreme 
Court observed in categorical terms that a 
single petition with regard to two diferent 
tenancies in the same premises viz., one for 
residential purpose and the other for non- 
residential purpose, is maintainable when the 
tenancy is one. Inasmuch as the tenancy 
in this case is a single tenancy, applying the 
above principle laid down by the Supreme 
Court there is no difficulty in coming to the 
conclusion that merely because the reliefs with 
reference to both the premises are asked for 
in a single application it cannot be said that 
the application is not maintainable. Hence 
the first contention of the civil revision peti- 
tioner with reference to the maintainability 
of the Rent Control proceedings will have to 
be negatived. 


7. The second contention urged on behalf 
of the civil revision petitioner is that there 
are no acts of waste with reference to the pre- 
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mises in T.S. 3969|5 and that the tiled roofing 
of the premises was blown away during the 
cyclone and that the tenant only repaired the 
premises to make it habitable. It is also the 
case of the tenant that the repairs carried out 
by him will not in any away hamper the value 
of the building. In this connection the learn- 
ed Advocate for the civil revision petitioner 
relied upon the case reported in G. Natarajan 
yv, P. Thandavarayant, where it has been 
observed that while considering the content of 
section 10 (2) (at) of Act XVIII of 1960, 
it is necessary that certain objective standards 
have to be set up, before a tribunal or Court 
engaged, in the adjudication of rights of par- 
ties decisively concluded that the act com- 
plained of is or has to be characterised as 
one impairing materially the value or utility 
of the building. Mere rendering of subjec- 
tive opinion may not be of any avail unless 
Such opinion is backed by expert evidence. 
In that case the Court considered whether the 
drilling of a hole in the roofing to instal a 
smoke pipe from the kitchen and cutting the 
parapet wall to the height of two feet in the 
terrace would amount to acts of waste. Consi- 
dering the fact that this act will not in any way 
affect the material value or the utility of the 
premises this Court negatived the case of the 
landlord that the tenant is guilty of acts of 
‘waste. But in this case the documentary 
and the oral evidence let in before the Rent 
Controller clearly show that what the tenant 
did was not the mere replacement of the 
original roofing. A look into the photo- 
graphs filed before the Rent Controller and 
a reading of the Commissioner’s report will 
clearly show that the tenant had made addi- 
tional constructions so as to increase the height 
of the wall and attempted to put up a new 
roofing viz.. an asbestos roofing in the place 
‘of tiled one. Both the Courts below have come 
to the conclusion that increasing the height of 
wall will result in additignal load on the 
existing walls which may crumble under the 
weight and the same will amount to an act of 
‘waste which will impair the value of the build- 
ing. Further the construction is without obtain- 
Ing a building licence from the municipality 
which is an offence under the Town Planning 
Rules and for which the landlord may be held 
liable. It is also in evidence that the cons- 
tructions were done during night time clandes- 
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tinely and the Jandlord had resorted to police 
complaint to stop such construction. Consi- 
dering all the aspects of the case the con- 
current finding of both the Courts below that 
the additional constructions amount to an act 
of waste which will impair the value of the 
building is correct and no interference is 
called on this aspect. 


8. The third point urged by the civil revi- 
sion petitioner is that the finding that the 
premises in T.S. No. 3969|3 was put to diffe- 
rent use other than the one for which it was 
leased out is not correct, The case of the 
tenant is that from the-tnception he had been 
using the kitchen in the premises comprised 
in Schedule B and the rest of the portion for 
storing his business articles and as such there 
is no conversion by the tenant. From the 
evidence before the Rent Controller that the 
premises is a residential house with a kitchen 
and that the tenant had been residing in that 
house both the Courts below came to the con- 
clusion that the purpose for which the pre- 
mises was let out was a residential one. The 
case of the civil revision petitioner before the 
Rent Controller is that the premises had always 
been used for non-residential purposes, The 
civil revision petitioner relies upon the case 
reported in V. Balakrishna Menon v, M. A. 
K. Govindan', where it has been laid down 
that in case of a building let out for residen- 
tial and non-residential purposes, the domi- 
nant purpose for which the building was let 
out will be the criterion in granting reliefs 
contemplated under the Act. In the case re- 
ported in Busching Schmitz Private Limited 
v. P. T. Menghani and another?, a case aris- 
ing under Delhi Rent Control Ordinance 
XXIV of 1975, the Supreme Court observed 
that in construing the nature of the building 
the suitability of two premises for a parti- 
cular purpose also will have to be taken into 
consideration. Relying on these cases it is 
contended on behalf of the Jandlord that the 
building was originally used for residential 
purpose and it was let out for residential 
purpose and in fact the tenant was actually 
residing in the premises and hence the present 
use of the premises by the tenant for non- 
residential purpose clearly amounts to an act 





1. (1978) T.L.N.J. 364. 
2. (1977) 3 S.C.R. 312: (1977) 2 S.C. 
C. 835: A.I.R. 1977 S.C. 1569. 
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of conversion of the user of the building from 
residential into non-residential purpose. 


9. The evidence before the Rent ‘Controller 
clearly shows that the building is a residen- 
tial one and the same had been let out for 
residential purpose and there is also proof 
that the premises is now being used by the 
tenant for non-residential purpose. Consider- 
ing the entire evidence it cannot be said that 
finding of both the Courts below that the 
tenant had put the building to a different use 
other than for which it was let out cannot be 
said to be incorrect. 


10. In any event the concurrent finding on 
facts with reference to the question of act of 
waste and putting the premises to a different 
use other than for which it was let out, ren- 
dered by both the Courts below on evidence 
cannot be interfered with in revision. The 
civil revision petitioner has not succeeded in 
showing that the findings of both the Courts 
below on the above three points are in any 
way incorrect or perverse. Hence all the 
three contentions of the civil revision peti- 
tioner are negatived and consequently the 
civil revision petition is dismissed. - There 
will be no order as to costs. The tenant is 
given six months time to vacate. 


S.J. —-— Petition dismissed. 


THE MADRAS LAW JOURNAL REPORTS 


[1982 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—V. Balasubrahmanyan, J. 


Lakshmiammal Petitioner* 
U. 
Boobalan and others . Respondents. 


Indian Succession Act (XXXIX of 1925), 
sections 373, 387—Court’s power to issue 
succession certificate — ‘B’ having deposit 
with a private limited Company — B’s wife 
filing after his death a petition for tssue of a 
succession certificate — Order passed enabling 
her to obtain money from the Company — 
‘After eleven years application by third, par- 
ties for re-deposit of amount, alleging that the 
succession certificate was obtained by abusing 
the process of Court—Application ordered— 
Jurisdiction of the Court to pass such order 
on application by third parties negatived. 


The Indian Succession Act, 1925, makes a 
comprehensive provision for the issue of suc- 
cession certificates under part X of that Act. 
It provides for an elaborate procedure for the 
application and for the hearing and the mak- 
ing of an order for the issue of a succession 
certificate—Vide sections 382, 373 and 374 of 
the Act. Section 383 provides for revoca- 
tion of the succession certificate by the Court 
which grants it under certain circumstances. 
This shows that in a proper sense it cannot 
pe held that on the issue of a succession certi- 
ficate the Court concerned become functus 
officio. So Jong as the succession certificate 
remained intact and had not been revoked or 
otherwise set aside, the succession certificate 
or anything done pursuant thereto could not be 
unsettled. í [ Paras. 4 and 5.} 


Part X of the Succession Act itself clearly re- 
cognises that when once a succession certifi- 
cate has been granted, such a certificate would 
be conclusive as against the persons owing 
such debts. So far as those persons are con- 
cerned, all payments, made by them in respect 
of such debts to the person to whom, the certifi- 
cate is granted would be fully indemnified as- 
against the subsequent claimants. This shows 
that as respects one of the parties to a succes- 





*C.R.P. No. 2372 of 1978. . 
| ` 21st September, 1981. 
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sion certificate, namely, the deceased’s debtors, 
Strangers to the proceedings can have no reme- 
dy whatsoever as respects the grant of the 
Succession certificate or as respects anything 
done pursuant to such succession certificate. 


[Para. 6.] 


The jurisdiction of the Court issuing the suc- 
cession certificate is, in some respects, a pecu- 
liar jurisdiction. In one sense, it is like. any 
other jurisdiction exercisable by a civil Court 
trying adversary proceedings. In another 
sense, it does not possess the same. degree of 
finality as the decision of a civil Court in a 
civil suit or other contentious proceedings 
Section 373 shows that within the narrow 
limitations of a summary procedure, the Court 
has yet the fullest power to grant a succes- 
sion certificate and when once a certificate is 
granted on a prima facie satisfaction of the 
judge, even where there is scope for a fuller 
inquiry such a certificate has precisely the 
same status as a certificate which is issued 
after a full and final inquiry and to the com- 
plete satisfaction of the Court. The only 
way to remove the certificate out of the way 
is either by way of an appeal or by way of a 
revocation, [ Para, 6. | 


Express provision is made by section 387 of 
the Act, saving the remedy by way of a suit 
to question the right or title of any party under 
a succession certificate. This provision is to 
the effect that no decision under Part X of 
the Indian Succession Act on any question of 
right between any parties shall be held to bar 
the trial of a similar issue in any suit or any 
other proceedings between the same parties. 
The same section further provides that noth- 
ing in Part X shall be construed to affect the 
liability of any person to account for any 
money or any debt to any person who may 
be held lawfully entitled thereto. The latter 
part of section 387 apparently has reference 
to a party who is held by a competent Court 
to be lawfully entitled to any money or debt 
being the subject-matter of a succession certifi- 
cate. Although this section is couched in a 
negative form, the fact that such a provision 
finds its place in Part X itself shows that, 
excepting by way of a regular suit, the vali- 
dity of the grant cannot be questioned by any 
third party. This is a reference under sec- 
tion 387 not only to suits but also to other 
proceedings. Obviously, the reference is to 
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suits and other proceedings between those 
who are already parties to the succession certifi- 
cate proceedings. Section 387 has nothing to 
say as respects those, who are perfect strangers 
to the proceedings for the issue of succession 
certificate. Their position is a fortiori. 
Even if in regard to the parties to a succes- 
sion certificate proceeding, their right to chal- 
lenge the title of the grantee of a succession 
certificate is reserved to a separate suit or 
other legal proceedings, then the position must 
be a fortiort in regard to third parties or 
strangers to those proceedings. They cannot 
invoke the jurisdiction of the Court issuing the 
succession certificate as persons entitled to 
pursue such a remedy. In this sense, therefore, 
the application filed by respondents 1 to 3 
before the lower Court was incompetent 
and ought to have been thrown out as not 
maintainable. [Para. 7.] 


The power to issue a succession certificate is 
no doubt conferred by the Succession Act on a 
judge who is already the presiding officer 
of a Court of original jurisdiction. But mere- 
ly because he happens to be a Court and as a 
civil Court he may have inherent powers to 
exercise in civil suits and other allied proceed- 
ings, it cannot be said that they are also 
available for being invoked when the learned 
Judge is sitting and disposing of proceedings 
under Part X of the Succession Act. 

[Para. 9.} 


Petition under section 115 of Act V of 1908, 
praying the High Court to revise the decree 
of the Court of the Additional District Mun- 
sif, Coimbatore, dated 7th June, 1978, and 
passed in I.A. No. 83 of 1977, in O.P. 
No. 27 of 1966. 


Miss M. B. Dominique, for Petitioner. 
The Court made the following 


Orper.—One Balasundaram Chettiar who is 
now no more, had a deposit with the A.B.T. 
(P.), Ltd., Pollachi. On the date of his 
death, there were amounts still in deposit with- 
that concern. Subsequently, Lakshmiammal, 
the petitioner in this revision, filed a petition: 
for the issue of a succession certificate in the 
District Munsif’s Court, Coimbatore. An 
erder was passed in that petition on 5th April, 
1966, enabling her to obtain an aggregate sum: 
of Rs. 16,461.45 from the A.B.T. (P.), Limit- 
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‘ed. It may be observed that in the said O. P., 
‘the petitioner was described as the wife of the 
‘late Balasundaram Chettiar. Subsequently, 
after nearly eleven years, on 26th May, 1977, 
respondents 1 to 3 filed an application before 
‘the learned District Munsif invoking the inhe- 
rent powers of the Court and praying for an 
order directing the petitioner to deposit 
Rs, 4,184.98 out of the amount which had 
been received by her from A.B.T. (P.), 
Limited on the strength of the succession 
certificate issued in her favour by the Court. 
The respondents claimed in their application 
that the petitioner Lakshmiammal could 
claim no interest on the amounts lying in 
deposit to the credit of the deceased Bala- 
sundaram Chettiar and that she had obtained 
a succession certificate in respect thereof by 
abusing the process of Court. On notice of 
this application, the petitioner denied all the 
allegations levelled against her. She also 
submitted that the application for directing 
her to re-deposit the amount obtained by 
her from A.B.T. (P.), Limited did not lie. 


2. The learned District Munsif overruled 
the contentions of the petitioner and directed 
her to deposit the amount of Rs. 4,184.98 
into Court. The learned District Munsif, in the 
course of his order also upheld the maintaina- 
bility of the application filed by the respon- 
dents. 


3. The petitioner questions the jurisdiction 
of the learned District Munsif to call upon 
her to redeposit the amount which she had 
obtained from A.B.T. (P.), Limited on the 
strength of the succession certificate earlier 
issued to her. Learned counsel for the peti- 
tioner put her point on the basis that when 
once a succession certificate had been granted, 
the Court granting the said certificate becomes 
functus officio. 


4. I do not think this way of describing 
the Court’s want of jurisdiction is a correct 
one, The Indian Succession Act, 1925, 
makes a comprehensive provision for the issue 
of succession certificates under Part X of that 
Act. It provides for an elaborate procedure 
for the application, and for the hearing and 
the making of an order for the issue of a suc- 
cession certificate—Vide sections 382, 373 and 
374 of the Act. Section 383 provides for a 
revocation of the succession certificate by the 
Court which grants it under certain circum- 
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stances. This shows that in a proper sense it 
cannot be held that on the issue of a 
succession certificate the Court concerned be- 
comes functus officio. 


5. This is not, however, to say that the 
application which was filed by the respondents 
in this case before the Court below can be main- 
tained. It may be observed that in that appli- 
cation the respondents were not minded to 
obtain a revocation of the succession certifi- 
cate already granted; nor was any relief, as 
such, asked for in respect of anything touch- 
ing the succession certificate. On the con- 
trary, the relief claimed by the respondents 
was for a direction to the petitioner that she 
should deposit an amount of debt owing to 
the deceased which she was empowered to 
collect from, the deceased’s debtors. In my 
view, so long as the succession certificate re- 
mained intact and not been revoked or other- 
wise set aside, the succession certificate or 
anything done pursuant thereto could not be 
un-settled. The respondents purported to file 
their application as a proceeding in continua- 
tion of the original petition filed by the peti- 
tioner for the issue of a succession certificate. 
But there is nothing in the Indian Succession 
Act, under which third parties and strangers 
to the proceedings could invoke the powers 
of the Court, not in respect of the certificate 
itself, but as respects the realizations of debts 
effected by the holder of the succession certifi- 
cate subsequent to the issue of the certificate 
and on the strength of that certificate. 


6. There is yet another consideration. 
Part X of the Succession Act, itself clearly 

recognises that when once a succession certifi- | | 
cate has been granted, such a certificate would 
be conclusive as against the persons owing 
such debts. So far as those persons are con- 
cerned, all payments made by them in respect 
of such debts to the person to whom the certifi- 
cate is granted would be fully indemnified 
as against the subsequent claimants. This 
shows that as respects one of the parties to 
a succession certificate, namely, the deceased’s 
debtors, strangers to the proceedings can have 
no remedy whatsoever as respects the grant of 
the succession certificate or as respects anything 
done pursuant to such succession certificate. 

Nor is this all. The jurisdiction of the Court 
issuing the succession certificate is, in some 
respects, a peculiar jurisdiction. In one sense, 
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uit is like any other jurisdiction exercisable by 
la civil Court trying adversary proceedings. 
{In another sense, it does not possess the same 
|degree of finality as the decision of a civil 
Court in a civil suit or other contentions pro- 
ceedings. This latter aspect of the jurisdic- 
tion is illustrated by the provisions of sec- 
tion 373 of the Act. Under this provision, 
the Court has power to decide in a summary 
manner the entitlement of a party to the issue 
«of a Succession certificate. This decision, how- 
sever, will have to be arrived at only where 
‘the judge decides that the right to collect the 
‘debt bélongs to the applicant. Section 373, 
‘however, provides that if the judge cannot 
‘decide the right to the certificate without 
‘determining questions of Jaw or fact which 
seem to be too intricate and difficult for deter- 
mination in a summary proceedings, the judge 
may nevertheless grant a certificate to the 
‘applicant if it appears to the Court that he 
is a person having prima facie the best title to 
‘that certificate. This provision shows that 
within the narrow limitations of a summary 
Jprocedure, the Court has yet the fullest power 
jto grant a succession certificate, and when 
once a certificate is granted on a prima facie 
satisfaction of the judge, even where there is 
iscope for a fuller inquiry, such a certificate 
has precisely the same status as a certificate 
“which is issued after a full and final inquiry 
‘and to the complete satisfaction of the Court. 
“The only way to remove the certificate out of 
‘the way is either by way of an appeal or by 
way of a revocation, | 
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7. Having regard to these peculiar charac- 
_ {teristics of the grant, express provision is 
{made by section 387 of the Act, saving the 
remedy by way of a suit to question the right 
sor title of any party under a succession certifi- 
icate.- This provision is to the effect that no 
4decision under Part X- of the Indian Succes- 
sion Act, on any question of right between 
any parties shall be held to bar the trial of a 
{similar issue on any suit or any other pro- 
ceedings between the same parties. The same 
{section further provides that nothing in Part X 
|Shall be construed to affect the liability of any 
[person to account for any money or any debt to 
any person who may be held lawfully entitled 
thereto. The latter part of section 387 appa- 
{rently has reference to a party who is held by a 
vcompetent Court to be lawfully entitled to 
any money or debt being the subject-matter 
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of a succession certificate. Although this sec- 
tion is couched in a negative form, the fact 
that such a provision finds its place in Part X 
of the Succession Act, itself shows that, except- 
ing by way of a regular suit, the validity of the 
grant cannot be questioned by any third 
party. There is a reference under section 387 
not only to suits but also to other proceed- 
ines. Obviously, the reference is to suits and 
other proceedings between those who are 
already parties to the succession certificate 
proceedings. Section 387 has nothing to say 
as respects those who are perfect strangers to 
the proceedings for the issue of a succession 
certificate. In my judgment, their position is 
a fortiori. Even if in regard to the parties 
to a succession certificate proceedings, their 
right to challenge the title of the grantee of a 
succession certificate is reserved to a separate 
suit or other legal proceedings, then the posi- 
tion must be a fortiori in regard to third par- 
ties or strangers to those proceedings. These 
people cannot proceed to invoke the jurisdic- 
tion of the Court issuing the succession certifi- 
cate as persons entitled to pursue such a 
remedy. In this sense, therefore, the appli- 
cation filed by respondents 1 to 3 before the 
learned District Munsif was incompetent and 
ought to have been thrown out by the learned 
District Munsif as not maintainable. 


8. The learned District Munsif had overruled 
the submissions made by the petitioner on the 
question of maintainability in the view that the 
inherent powers of the Court were so vast as 
to include the ordering of a payment out 
application in the manner done in the present 
case. I have earlier summarised the scheme 
of Part X of the Succession Act with parti- 
cular reference to the provisions defining the 
limits of the Court’s jurisdiction. This part 
of the Jaw relating to succession certificates, 
must, in my judgment, be regarded as a com- 
plete and self-contained code. Within the four 
corners of Part X of the Succession Act, it 
might well be open to read implied or ancillary 
powers as a necessary concomitant of powers 
which are expressly conferred on the Court. 
But apart from these express powers and ancil- 
lary and implied powers, there is no scope for 
introducing the doctrine of inherent powers of 
the Court for the purpose of attributing to the 
Court jurisdiction in regard to a matter not 
covered by Part X of the Act, either expressly 
by its provisions, or by necessary intendment . 
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9. The power to issue a succession certificate 
is no doubt conferred by the Succession Act 
to a Judge who is already the presiding off- 
cer of a Court of original jurisdiction. But 
merely because he happens to be a Court and 
as a civil Court he may have inherent powers 
to exercise in civil suits and other allied pro- 
ceedings, it cannot be said that they are also 
available for being invoked when the learned 
Judge is sitting and disposing of proceedings 
under Part X of the Succession Act. 


10. In any case, I am satisfied that the sub- 
ject-matter of the application raises a contested 
issue about the title to the amount owed by 
A. B. T. (P.) Limited to the estate of the 
deceased Balasundaram Chettiar. This con- 
troversy or lis cannot be sought to be agitated 
by a mere interlocutory proceeding which, in 
its very nature, has to be inquired into and 
disposed of without the advantages of a full- 
blooded trial, which the parties can, as of 
right, have only in a regular suit. 


11. For all the above reasons, the civil revi- 
sion petition is allowed, the order of the learned 
District Munsif is set aside and the applica- 
tion filed before the learned District Munsif 
(I.A. No. 83 of 1979) is dismissed. ` 


12. Respondents 1 to 3, although served with 
notice of this civil revision petition, have not 
appeared in Court either by person or by a 
counsel. However, Miss. Dominique, 
learned counsel for the petitioner carried me 
through the relevant provisions of the Succes- 
sion Act in sufficient detail to enable me to 
dispose of the civil revision petition, fairly 
fully, I suppose. l 


13. The civil revision petition is disposed of 
accordingly. ; 


Rep: 
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Petition allowed . 
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IN) THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


(Ordinary Original Civil Jurisdiction. ) 
Present :—K. Shanmukham, J. . 


State Industries Promotion Corporatior 
of Tamil Nadu Ltd., SIPCOT, repre- 
sented by its Managing Director 

A pplicant® 


UY. 


M|s. Arvind Distillery and Chemicals 
Ltd., 92, Pantheon Road, Madras-600008. 
and others Respondents . 


Letters Patent (Madras), clause 12—Suit for 
recovery of amount due on mortgage—Pro- 
perty situate outside territorial jurisdiction of 
High Court — Suit whether one for land — 
Leave to sue whether can be granted. 


The question which may often come up for 
consideration and which is involved in the 
instant application, is whether a suit for re- 
covery of the amount due on a mortgage of 
property situated. outside the territorial juris- 
diction of the High Court is a suit for land. 


Application was made by the plaintiff for 
leave to institute the suit on the allegation 
that as the title deeds were deposited at 
Madras, part of the cause of action arose with- 
in the local limits of the High Court’s ordi- 
nary original jurisdiction and that notwith- 
standing the property being outside the local 
limits, the suit is not one for land. 


In view of the decision of the Federal Court 
in M|s. Moolji Jaitha and Company v. The - 
Khandesh Spinning and Weaving Mills Com- 
pany Limited, 1950 S.C.J. 51: A.I.R. 1950 
F.C. 83 and the principle stated by Chagla, 
CJ., in Goverdhanlal Hamilal v. Hamrichpal 
Dalsukhrai, A.1.R. 1952 Bom. 75, the decision 
reported in Lakshmi Kantham v. Krishna- 
swamy Mudaliar, (1904) I.L.R. 27 Mad. 157,. 
is dissented from. In the result the application 
succeeds and leave is granted. [Para. 4.] 


Cases referred to:— 


Nalum  Lakshmikantham v. Krishnaswamy 
Mudaliar, I.L.R. (1904) 27 Mad. 157; The 





*Application No. 1974 of 1981. l 
i i i 14th September; 1981. 
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Official Assignee of Madras v. T. C. Rama- 
swamy Iyengar, (1912) 23 M. L. J. 726; 
Sundara Bai Sahiba v. Tirumal Row Sahib, 
(1909) I.L.R. 33 Mad. 131: 20 M.L.J. 103; 
M|s. Moolji Jaitha and Co. v. The Khandesh 
Spinning and Weaving Mills Co., Ltd., 1950 
S.C.J. 51: 1949 F.C.R. 849: A.I.R. 1950 
F. C. 83; Goverdhanlal Basilal v. Ramrich- 
pal Dalsukhrai, A.I.R. 1952 Bom. 75; R. 
Rajagorhia v. Central Bank of India, (1972) 
76 Cal.W.N. 807; In the matter of. the Peti- 
tion of S. J. Leslie, (1872) Beng.L.R. 171; 
Velliappa Chettiar v. Saha Govinda Doss, 
(1929) 57 M.L.J. 190:1.L.R. 52 Mad. 809: 
30 L.W. 169: A.I.R. 1929 Mad. 724. 
‘This application prays that leave to sue against 
the defendants|respondents herein should be 
granted in this Hon’ble Court and with costs. 


‘The Court made the following 
‘Orver.—The interesting question, which may 
often come up for consideration and which is 
involved in this application, is whether the suit 
for recovery of the amount due on a mort- 
gage of property situate outside the territorial 
jurisdiction of this Court is a suit for land. 
Application No. 1974 of 1981 is by the plain- 
tiff for leave to institute this suit on the 
allegation that as the title deeds were depo- 
sited at Madras, part of cause of action 
arose within the local limits of this Court’s 
ordinary original jurisdiction and that not- 
‘withstanding the property being outside the 
local limits, the suit is not for land. The 
application is faid under clause 12 of the 
Letters Patent. The said provision reads as 
follows :— 
“12. Original jurisdiction as to suits — 
And we do further ordain that the said 
High Court of Judicature at Madras, in 
exercise of its ordinary original civil juris- 
diction, shall be empowered to receive, try, 
‘and determine suits of every description if, 
in the case of suits for land or other im- 
movable property such land or property shall 
be situated, or, in all other cases, if the 
cause of action shall have arisen, either 
‘wholly, or, in case the leave of the Court 
shall have been first obtained in part, with- 
in the local limits of the ordinary original 
jurisdiction of the said High Court, or if 
the defendant at the time of the commence- 
ment of the suit shall dwell or carry on 
‘business or personally work for gain. within 
such limits except that the said High 


Court shall not have such original jurisdic- 
tion in cases falling within the jurisdiction 
of the Small Cause Court at Madras, in 
which the debt or damage, or value of the 
property sued for does not exceed one 
hundred rupees”. 


2. There is, of course, a direct authority of 
this ‘Court in Nalum Lakshmikantham v. 
Krishnaswamy Mudaliar’. On the following 
facts that plaintiffs in their plaint, prayed 
inter alia, that certain lands the title deeds 
relating to which had been deposited with them 
by the defendants might be sold, and the pro- 
ceeds applied to the payment of the debt due 
to plaintiffs by defendants, and that all the 
lands were situated outside the original juris- 
diction of the High Court. Moore, f. 
held, that the suit was one for land or other 
immovable property within the meaning of 
Article 12 of the Letters Patent, and the 
Court had no jurisdiction. This was simply 
followed by Bakewell, J., in The Official 
Assignee of Madras v. T. C. Ramaswamy 
Iyengar and another*, for the learned Judge 
has observed at page 727 as follows :— 


“Ai suit to get rid of an incumbrance on 
land appears to me a suit for land equally 
with a suit to enforce or obtain a charge 
upon land see Nelum Lakshmikantham v. 
Krishnasamt Mudaliar’, Sundara Bai Sahiba 
v. Tirumal Row Sahib?, since in each case 
the plaintiff claims an interest in the land 
and asks the Court to enforce his right: in 
the first case he asks for the entire interest 
in! the land and in other cases for a partial 
interest only, and the former is therefore 
more clearly a suit for the land”. 


3. But I find there are substantial and 
sound grounds which restrain me from accept- 
ing the principle as laid down by the learn- 
ed Judge. The foremost is in (M|s. Moolji 
Jaitha and Co. v. The Khandesh Spinning 
and Weaving Mills Co., Lfd.*), Kania, CJ. 
has ruled that on a proper construction of the 
plaint the claim in respect of the Jalgaon 
lands was a claim by a principal against his 
agent in respect of the property acquired by 


1. (1904) I.L.R. 27 Mad. 157. 

2. (1912) 23 M.L.J. 726. 

3. (1909) I. L. R. 33 Mad. 131: 20 
M.L.J. 103. 

4, 1950 §.C.J. 51: 1949 F.C.R. 849: 
A.J.R. 1950 F.C. 83. 


190 


the agent by the use of the principal’s funds. 
He found that clause 19 of the Letters Patent 
permits the Court to apply the equitable 
principles of English law on the Original Side 
of the High ‘Court inspite of clause 12 of the 
Letters Patent. As under those principles, 
the Court can grant relief to a litigant in res- 
pect of: lands situate outside the jurisdiction 
of the Court against a party standing in 
fiduciary relationship to him, the Court had 
jurisdiction to grant relief in respect of the 
“Jalgaon lands”. It is relevant to notice that 
there was no difference of opinion among the 
learned Judges as to the principle so propound- 
ed by Kania, CJ., of the Federal Court. In 
this case the suit is not for recovery of posses- 
sion, nor is the question of the title to the 
land involved even indirectly. Indeed, till exe- 
cution is levied there is no need for the Court 
to deal with any question relating to the pro- 
perty; ‘all that thé Court has to decide is. the 
amount due on the mortgage. Further even 
in execution, the Court is in no way concern- 
ed with the possession of the property or the 
title to the property. Thus applying the test 
formulated in the above decision of the 
Federal Court, I have to hold that this suit 
is not one for. land. .-Secondly in Gover- 
dhanlal Bansilal v. Ramrichpal Dalsukhrat’, 
a Division Bench. of the Bombay High Court 
has stated the principle thus: 
“Tt has been held: by this Court that in a 
suit to enforce a debt, although the pro- 
perty mortgaged is outside the jurisdiction, 
inasmuch as the deposit of .title deeds was 
made in Rombay, this Court would have 
jurisdiction to entertain and try the suit. 
Therefore, the only question is whether 
although the High Court had -jurisdiction 
to try the suit, there is anything in the provi- 
sions of the City Civil Court Act, which! 
excludes the jurisdiction of the High 
Court”. ae | 
Turning to section 12, it provides: . 
“ Notwithstanding “anything: contained in 
any law, the High Court shall not have 


jurisdiction to try suits and proceedings . 


cognizable by. the City Court”. | 
Therefore, it is only with regard to these suits 
which haye been made cognizable by the City 


Court by reason of this’ Act that the jurisdic- . 
tion of the-High..Court. has been taken away ; 


4. A.T.R. 1952 Bom. 75. ` ` 
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but with regard to all those suits which were: 
cognizable by the High Court and which have: 
not been made cognizable by the City Court, 
the jurisdiction of the High Court continues, 
and therefore as this suit was cognizable by 
the High Court and is not cognizable by the 
City Court, the jurisdiction of the High Court 
has not been effected. Therefore, we must 
hold that this Court has jurisdiction to try the 
mortgage suit”. This decision reiterates the: 
ratio Jaid down by the Federal Court. Lastly 
I find R. Rajgorhia v. ‘Central Bank of ° 
India', has followed the ' dictum of the: 
Federal Court.: It is true that Rajgorhiæ@ s 
case’, makes no reference to (In the matter 
of the petition of S. J. Leslie?, but the later 
view followed by the Calcutta High Court is: 
not the one upheld in In the matter of the 
petition of S. J. Leslie?. It is relevant to: 
notice that Moore, J., simply accepted the 
ratio in In the matter of the petition of S. J.. 
Leslie, as correct, It is equally interesting 
to note that in a Full Bench decision of this: 
Court reported in Velliappa Chettiar v. 
Saha Govinda Doss’, though the Court did 
not - decide the point, the following observa- 
tion of Ramesam, J. “A suit for redemption 
may easily be considered as a suit for land. 
A suit for foreclosure, though the primary 
object is to recover money, may also be des- 
cribed as a suit for land as there is a prayer 
for recovery of land by reason of the fore- 
closure, but greater difficulty may arise if it is 
a suit for sale; though the Court may have a 
sell the land, what the plaintiff recovers is 
always money and it is difficult to describe the- 
suit as one for land:.......... ” favours the 
view that the suit like the present is not one 
for land. 


4... In view of the decision of the Federal p 
Court and in view of the principle stated by |; 
Chagla, CJ., I am persuaded to dissent from |. 
Nalum’s case‘. Be À 
5. In the result the application succeeds and 
leave is granted. = ne : 
R.S. | Application: 
| _' allowed. 


a 


om 8 


1. (1972)' 76, Cal.Wi.N. 807. . | 
2.° (1872) 9 Beng.L.R. 171... 
3. (1929) 57 M.L.J. 190:'T.L.R. 52 

809: 30 L? W. 169:-A.-1. R. 1929 
eles ae ar eee oe eee 
4, (1904) I.L.R. 27 Mad. 157. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. | 


Present:— S. Nainar Sundaram, J. 


Mļ|s. P. S. Ramamurthy and Company a 
firm represented by its Sole Proprietor 


P. S. Ramamurthy Sastry Petitioner* 
Vv. ; a Nt 
M|s. Salvar Paints and Varnish Works 
(P.) Ltd. Respondent. 


Tamil Nadu Debt Relief Act (XL of 1979), 
section 18—Decree obtained in the Bombay 
City Civil Court—Decree transferred to Sub- 
ordinate Court, Chingleput for execution — 
Petition for stay of execution of decree under 


Court which passed the decree’—Meaning. 


If the Court which passed the decree is in 
the State of Tamil Nadu, ‘there will be no 
diffculty in involving the provisions of sec- 
tion 16 of the Tamil Nadu Debt Relief Act, 
for the purpose of amendment as set out 
thereunder. But in the instant case the 
Court which passed the decree was the Bombay 
City Civil Court which is beyond the State 
of Tamil Nadu. | The provisions of the Act 
are analogous and in pari materia with the 
provisions of the Tamil Nadu Agriculturists 
Relief Act of 1938. These pieces of legisla- 
tion are expropriatory in character and if 
there is any doubt as to the meaning of the 
terms and the scope of the application of such 
statutes the doubt should be resolved in favour 
of the person ex-propriated. and not of the 
person who claims the right to expropriate. 
The provisions of such statutes. should be 
strictly construed and their scope ought. not 
be extended beyond what is clearly and’ ex- 
pressly indicated by their terms. Sub-sec- 
tion (2) of section 1 of the Act clearly states 
that the Act extends to the. whole of the State 
of Tamil Nadu. It leaves no room for ambi- 
guity that the provisions should be invoked 
and. worked out only within the State of Tamil 
Nadu and nowhere ` èlse. The: machinery 
under section 18 of the Act can be set in 
motion only for a specific purpose and that 


t, AN Ge 





t — 
> 


*C:R.P. No: 2843-0f 1981. 


29th September, 1981 : 


is to enable the person entitled to the bene-- 
fits of the Act to approach the Court which. 
passed the decree to have it amended under 
section 16 of the Act. The Court which 
passed the decree in the instant case is the 
Bombay City Civil Court and as stated above 
it is beyond the State of Tamil Nadu. Hence 
it would be not in terms of section 16 of the 
Act to clothe that Court with jurisdiction to 
amend such decrees invoking the provisions 
of section 16 of the Act. [Para. 5.] 


The statute being expropriatory in nature, it 
has got to be strictly construed and there is no 
warrant for extending its operation beyond 
what the express terms of the Act indicate. 
Section 16 of the Act as such could be invok- 
ed only by a Court which passed the decree, 
provided that Court is within the State of 
Tamil Nadu and not elsewhere. If there is 
no scope for amending the decree under sec- 
tion 16 of the Act, it will be futile to invoke 
the aid of section 18 of the Act. [Para. 6.1]. 


Case referred to:— 


V. Anantaramaiah v. M. Venkata Subba Rao; 
(1970) 1 An.W.R. 29. 


Petition under section 115 of Act V of 1908, 
praying the High Court to revise the Order 
of the Court of the Subordinate Judge (Princi- 
pal) Chengalpattu, dated 14th February, 1980, 
and made in E.A. No. 727 of 1979 in E.P. 
No. 130 of 1979 in Bombay City Civil Court: 
A.S. No. 89 of 1967. 


M. S. Subramanian, for Petitioner. 
P. Rathinadurait, for Respondent. 
The Court made the following 


Orper.—The respondent herein obtained a 
decree against the petitioner herein in A.S. 
No. 89 of 1967 on the file of the Bombay 
City Civil Court. The decree got transferred’ 
to the file of the Subordinate Judge of Chen- 
galpattu and execution by way of attachment 
and sale of the immovable properties of the 
petitioner is being prosecuted in E.P. No. 
130 of 1979. The petitioner fled E.A. No. 
727 of 1979 under section 18.of the Tamil 
Nadu Debt Relief Act (XL of 1979), herein- 
after referred to as the Act, for stay of exe- 
cution. That application has been dismissed 


-© by the Subordinate Judge of Chengalpattu om 


14th February, 1980 and the present revisior 


is directed against’ the said order. 
ap 
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2. The reasoning of the Court below for 
dismissing the application under section 18 of 
the Act is that the Act as such could not apply 
to Bombay City Civil Court, which passed the 
‘decree and hence the petitioner cannot seek 
amendment of such a decree under section 16 
-of the Act and in the said circumstances the 
Stay of the proceedings under section 18 of 
the Act is incompetent. 


3. Mr. M. S. Subramanian, learned counsel 
for the petitioner submits that no such limita- 
tion as the Court below has spelt out is possi- 
‘ble on a construction of the provisions of the 


Act and in particular sections 16 and 18, 
thereof. Sections 16 and 18 of the Act read 
as follows :— 


“16. Amendment of certain decrees,.— 


Where before the date of the publication - 


of this Act in the Tamil Nadu Government 
Gazette, a Court has passed a decree for the 
‘repayment of a debt, it shall, on the appli- 
cation of any judgment-debtor who is a 
debtor within the meaning of this Act, or 
in respect of a Hindu Joint Family debt on 
the application of any member of the family 
whether or not he is the judgment-debtor or 
on the application of the decree-holder with- 
in six months from the date of such publi- 
cation apply the provisions of this Act to 
Such decree and shall, notwithstanding any- 
thing contained in the Code of Civil Pro- 
cedure, 1908 (Central Act V of 1908), 
amend the decree accordingly or enter satis- 
faction, as the case may be: 


Provided that all payments made or amounts 
recovered, whether before or after the date 
of such publication in respect of any such 
decree shall first be applied in payment of 
all costs as originally decreed to the credi- 
tor. 


18. Stay of execution proceeding .—Every 
Court executing a decree passed against a 
person entitled to the benefits of this Act, 
shall, on application, stay the proceedings 
until the Court which passed the decree has 
passed orders on application made or to be 
made under section 16: 


Provided that where within sixty days after 

the application for stay -has been granted, 

the judgment-debtor does: not apply to the 

Court ‘which passed the decree for relief 

under scrtion. 16 or where an application 
—_ 
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has been so made and is rejected, the decree 
shall be executed as it stands, notwithstand- 
ing anything contained in this Act to the 
contrary. 


Explanation.—The expression “the Court 
which passed the decrees shall have the same 
meaning as in the Code of Civil Procedure, 
1908 (Central Act V of 1908).” 


4. The expression “the Court which passed 
the decree” has been defined under section - 
37 of the Code of Civil Procedure as follows: 


“37. Definition of Court which passed a 
decree.—The expression “Court which 
passed a decree”, or words to that effect, 
shall, in relation to the execution of decrees, 
unless there is anything repugnant in the 
subject or context, be deemed to include,.. 


[sxea<e|e-6 ie. ej 


(a) where the decree to be executed has been 
passed in the exercise of appellate jurisdic- 
tion, the Court of first instance, and 


“ted 


(b) where the Court of first instance has 
ceased to exist or to have jurisdiction to exe- 
cute it, the Court which, if the suit where- 
in the decree was passed was instituted at 
the time of making the application for the 
execution of the decree, would have juris- 
diction to try such suit.” 


5. If the Court which passed the decree is 
in the State of Tamil Nadu, there will be no 
difficulty in invoking the provisions of section 
16 of the Act for the purpose of an amend- 
ment as set out thereunder. The difficulty 
arises because admittedly in the instant case 
the Court which passed the decree is the 
Bombay City Civil Court, which is beyond the 
State of Tamil Nadu. The provisions of the 
Act are analogous and in pari materia with 
the provisions of the Tamil Nadu Agricul- 
turists Relief Act (IV of 1938). These. pieces ! 
of legislation are ex-propriatory in character 
and if there is any doubt as to the meaning of 
the terms and the scope of the application of 
such statutes, the doubt should be resolved in 
favour of the person ex-propriated and not of 
the person who claims the right to ex-propri- 
ate. The provisions of such statutes - should 

be strictly construed and their scope ought not] ` 
to-be extended beyond what is clearly and ex- 
pressly indicated. by their terms. Sub-section 
(2) of section 1 of-the Act clearly states that 


Ij KANDASWAMI GOUNDER 7J. SUBRAMANIA GOUNDER 


the Act extends to the whole of the State of 
Tamil Nadu. It leaves no room for ambi- 
iguity that the provisions should be invoked and 
|worked out only within the State of Tamil 
'Nadu and nowhere else. The machinery 
junder section 18 of the Act can be set in 
motion only for a specific purpose and that is 
to enable the person entitled to the benefits 
of the Act to approach the Court which passed 
the decree to have it amended under section 
16 of the Act. The Court which passed the 
decree in the instant case is the Bombay ‘City 
Civil Court and as stated above it is beyond 
the State of Tamil Nadu. Hence it would be 
not in terms of section 16 of the Act to clothe 
that Court with jurisdiction to amend such 
decrees invoking the provisions of section 16 
of the Act. 7 


6. Mr. M. S. Subramanian, learned coun- 
sel for the petitioner, draws my attention to a 
judgment of Krishna Rao, J., in V. Ananta- 
jramaiah v. M. Venkata Subba Rao’, for the 
proposition that the provisions of the Madras 
Agriculturists Relief Act (IV of 1938) have 
been held to be applicable for the purpose of 
scaling down a debt which was originally in- 
curred in an area to which the said Act did 
apply but which debt subsequently got assigned 
in an area to which the said Act did not apply. 
The contention raised in that case was that the 
parties are governed by the law in force at the 
place where the debt was incurred and there- 
fore the debtor was entitled to claim the bene- 
fits of the Madras Agriculturists Relief Act 
(IV of 1938). This has been accepted by the 
learned single Judge of the Andhra Pradesh 
High Court. We are not faced with a similar 
situation in the present case. The question that 
has come up for consideration in the instant 
case is as to whether the Bombay City Civil 
Court, which is beyond the State of Tamil 
Nadu, can amend the decree under section 16 
of the Act. It is not known as to whether 
the debt was incurred in the State of Tamil 
Nadu. No material has been placed either 
in the ‘Court below or before this Court to 
indicate that the debt was incurred within the 
State of Tamil Nadu. In this state of affairs, 
it is not even possible to consider the ratio of 
the learned single Judge of the Andhra Pra- 





1. (1970) 1 An.W.R. 29. 
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desh High Court as having any bearing on the 
facts of this case. In the said circumstances, 
T do not feel called upon to express any opi- 
Mion one way or the other on the ratio of. the 
learned single Judge of the Andhra Pradesh 
High Court. The statute being expropriatory 
in nature, it has got to be strictly construed 
and there is no warrant for extending its ope- 
ration beyond what the express terms of the 
Act indicate. Section 16 of the Act as such 
could be invoked only by a Court which passed 
the decree, provided that Court is within the 
State of Tamil Nadu and not elsewhere. Tf 
there is no scope for amending the decree 
under section 16 of the Act, it will be futile to 
invoke the aid of section 18 of the Act. In 
this view, I am not able to spell out any in- 
firmity in the order passed by the Court below 
and accordingly this revision fails and the same 
is dismissed. There will be no order as to 
costs. 


S.J. 





Petition dismissed . 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—P. R. Gokulakrishnan, O.CJ. 


Kandaswami Gounder Petitioner* 
Y. 
T. Subramania Gounder Respondent.. 


Civil Procedure Code (V of 1908), Order 9, 
rule 13—Suit decreed ex parte—Petition by 
defendant to set aside the ex parte decree— 
Allegation of petitioner being ill and unable to 
attend Court—Doctor’s certificate produced— 
Doctor not examined — Non-examination of 
doctor, whether fatal to the case—Fvidentiary 
value of the Doctor's certificate. 


Held, it cannot be said that the medical certifi- 
cate: of a doctor cannot itself be an evidence 
to substantiate the reasonableness of the 
absence of the defendant, in the instant case. 
The decision in Sarada v. Devaki, (1935) 42 
L. W. 22: A. I. R. 1935 Mad. 659, has 
not said that the certificate of a doctor 
cannot! be taken as it is. It only indicates a 
procedure that can be safely followed without 


a AE, 
*C.R.P. No. 752 of 1981. 
6th November, 1981., 
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Tejecting the procedure of accepting the medi- 
cal certificate as evidence in appropriate cases. 


[Para. 3.] 
Cases referred to:— 
Sarada v. Devaki, (1935) 42 L. W. 22: 
A.I.R. 1935 Mad. 659; Lakshman v. Ella- 


mal, (1978) 91 L.W. 486; Arunachala Aiyar 
v. Subramiah, (1922) 16 L.W. 583: 1.L.R. 


46 Mad. 60: 43 M.L.J. 632: A.I.R. 1923 


Mad. 63. 


Petition under section 115 of Act V of 1908 


praying the High Court to revise the order 
of the Court of the . Subordinate Judge, 
Udumalpet, dated 6th October, 1980 and made 
in C.M.A. No. 4 of 1980 (I.A. No. 392 
of 197% in O.S. No. 147 of 1977, District 
Munsif Court, Udumalpet). 


K. Sukumar, for Petitioner. 


K. M. Santhanagopalan, for Respondent. 
The ‘Court made the following 


Orver.—The plaintiff in O.S. No. 147 of 
1977 on the file of the Court of the District 
Munsif, Udumalpet, is the petitioner-herein. 
He filed the suit for permanent and manda- 
tory injunction against the defendant, The 
defendant on 4th February, 1978, filed the 
written statement. On 14th March, 1979, the 
Suit was posted in the list for final hearing. 
On that day, it was adjourned to 16th March, 
1979. On 16th March, 1979, the counsel for 
the defendant was present, but the defendant 
was absent. Hence, the counsel for the defen- 
dant reported no instruction. On 17th March, 
1979, the Court passed an ex parte decree, 
against the defendant in the suit. On 24th 
March, 1979, the respondent herein filed an 
application under Order 9, rule 13, Civil 
Procedure Code, to set aside the ex parte 
order passed against him. The trial Court 
dismissed that petition on the ground that the 
doctor who gave the certificate regarding the 
iliness of the defendant, has not been examined. 
Against the said order of dismissal, he pre- 
ferred an appeal C.M.A. No. 4 of 1980 to 
the Court of the Subordinate Judge, Udumal- 
pet. The Subordinate Judge, after observing 
that simply because that the doctor who issued 
the certificate has not been examined, one 
cannot totally brush aside the certificate issu- 
ed by.the doctor, allowed the appeal. It is 
against this order, the plaintiff in the suit has 
filed this civil revision petition. 
<=> 
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2. Itis submitted by Mr. K. Sukumar, learn- 
ed counsel appearing for the petitioner that 
the non-examination of the doctor who issued 
the certificate regarding the illness of the 
defendant is fatal to the case and as such the 
appeal C.M.A. No. 4 of 1980 ought to have 
been dismissed. He also brought to my 
notice the decision in Sarada v. Devaki, 
wherein a Bench of this Court observed as: 
follows :— 


“Some Judges from their experience of the 
medical practitioners in the locality in which 
the Court is situate may feel inclined, bav- 
ing formed a satisfactory opinion about 
medical practitioners there, to accept their 
medical certificate. That is a matter entire- 
ly for them. Other Judges may proceed 
on more cautions and regular lines and 
reject altogether a medical certificate and 
insist either on an examination on oath of 
the doctor who has given the certificate or 
at least an affidavit by him. In may view 
this is the correct procedure”. 


Citing this decision, the counsel appearing for 
the petitioner submitted that the observation 
of Nainar Sundaram, J., to the effect that a 
certificate issued by a Registered Medical Prac- 
titioner can be accepted by the Court as evi- 
dence of tha sickness or infirmity of any person, 
without calling the medical practitioner as a 
witness (Vide—Lakshman v. Ellammal*) can- 
not be sustained. 


3. Mr. Santhanagopalan, learned counsel for 
the defendant brought to my notice the deci- 
sion in Arunachala Aiyar v. Subramiah?, 
wherein a Bench of this Court has observed 
as follows :— 


“Tn all those cases, this universal panacea 
for healing all wounds, as it has been called 
in England will properly be applied. It is 
not right in cases of this kind that the man 
should have his case disposed of without 
being heard. The Courts are here so 
that people who have cases can have those 
cases heard and determined and it should 





1. (1935) 42 L.W. 22: A.I.R. 1935 
Mad. 659. 


2. (1978) 91 L.W. 486. 

3. 43 M.L.J. 632: I. L. Ri. 46 Mad. 
60: (1922) 16 L.W. 583: A.I.R. 1923 Mad. 
63. . 7 


Ca 


L.i 


I)... VENKATARAMA IYER J. KRISHNASWAMY 195 


never be the intention of the Court that a 
man should be deprived of a hearing unless 


there has been something equivalent to mis-. 


conduct or gross negligence on his part or 
something which cannot be put right, as 
far as the other side is concerted, by making 
the man to blame pay for it. 


The proper order in this case should have 
been that the case should be restored to the 
list and the judgment set aside on payment 
of all costs thrown away by the defendant, 
and that is the order that I propose to 
make”. 


In my view, the observation of the Bench as 
early 1922 must hold good in the interests of 
justice. ‘The decision in Sarada v. Devaki”, 
has not said that a certificate of a doctor can- 
not be taken as it is. On the other hand the 
procedure that can be safely followed in such 
matters is stated by the Bench without in any 
way rejecting the procedure of accepting the 
medical certificate as evidence in appropriate 
cases. Hence, I do not think that the medical 
certificate of the doctor cannot itself be an 
evidence to substantiate the reasonableness of 
the absence of the defendant in this case. 
Mr. Santhanagopalan, learned counsel appear- 
ing for the defendant-respondent submits that 
the defendant has examined himself to sub- 
stantiate his case to the effect that he was 
sick on that date and hence, he was unable 
to appear in person when the case was called 
on 16th March, 1979. No doubt the learned 
Subordinate Judge has not referred to these 
matters in his order. If he had referred to 
the oral evidence of the defendant and other 
relevant matters in his judgment, there could 
not have been this difficulty in dismissing the 
civil revision petition. Nevertheless there are 
enough materials on record to come to the 
conclusion that the respondent was prevented 
by sufficient cause to appear before the Court 
on 16th March, 1979. Considering all these 
aspects of the case, I do not find any merit 
in this civil revision petition and as such the 
same is dismissed, but there will be no order 
as to costs. 


R.S. 





Petition dismissed . 


Mad. 659. .. . 
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JN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT: —S. Swamikkannu, J. 


N. E. Venkatarama Iyer Petitioner” 
v. 
C. N. Krishnaswamy Respondent. 


Tamil Nadu Debt Relief Act (XIII of 1980), 
) (c)—Person claiming benefit 
under the Act—Production of income certifi- 
cate—Laconic order passed by the Court: 
“Income certificate produced, petition allowed” 
—Order set aside—Duty of Court indicated. 


The provisions under sections 5 and 6 of the 
Tamil Nadu Debt Relief Act (XII of 1980 
as amended by Act XXXV of 1980, and Act 
X of 1980) have to be taken advantage 
of by the persons qualified to take advantage 
of the same by approaching the Executive 
Authority contemplated under the provisions 
of the Act, viz., The Tahsildar. ‘There is 
also an appeal available in the very same Act 
conferring on an aggrieved person, who had 
applied before the Executive Officer viz., the 
Tahsildar the right to appeal to the Revenue 
Divisional Officer. It is only that forum which 
has get the power to confer remedy on the per- 
sons who are entitled to the benefits of the 
Act. Therefore, the lower Court ought tc 
have considered the provisions of sec- 
tions 4, 5 and 6 and especially in the instant 
case of section 6 that is appliable to the facts 
of the case. The lower Court ought 
to have applied its mind before passing 
the impugned order—‘Income certificate pro- 
duced. Petition allowed”, which is not in 
consonance with the prayer actually submitted 
before it by way of application by the judg- 
ment-debtor, under section 4 (1) (c) of the 
Act. What the income certificate was, under 
what provision it was produced and why on 
the basis of the same the application had been 
allowed are not clear. [Paras. 2, 4.] 


Case referred to:— 
Perumal vy. Chinna Kuppanna Gounder, 


C.R.P. No. 2629 of 1980, (Legal Surveyor 
Page 61). 





= *C.R.P. No. 3258 of 1980. 
E . 17th November, 1981. 
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Petition under section 115 of Act V of 1908, 
praying the High Court to revise the order 
of the Court of the IT Additional Subordinate 
Judge, ‘Coimbatore, dated 30th August, 1980, 
and made in E.A. No. 2151 of 1980 in E.P. 
No. 111 of 1978 in O.S. No. 746 of 1972. 


V.V. Lakshminarayanan, for Petitioner, 


V. Natarajan and N. Nicholas, for Respon- 
dent. | 


The Court delivered the following 


JupcmMent.—The learned Second Additional 
Subordinate Judge of Coimbatore, has allowed 
the Application viz., E.A. No. 2151 of 1980 
in E.P. No. 111 of 1978 in O.S. No. 746 
of 1978 filed under section 4 (1) (c) of the 
‘Tamil Nadu Debt Relief Act (XIII of 1980) 
and sections 47 and 151 of the Code of Civil 
Procedure, by the judgment-debtor. The two 
sentences order of the lower ‘Court reads as 
follows ; 


“Income certificate produced. 
Petition allowed.” 


2. Even at the outset it is. to be observed. 
that what that income certificate was and 
under what provision it was produced. before 
the lower Court and' why on the basis of the 
same the application had been allowed are 
all a mystery. 


3. It is really strange that such two sen- 
tences order has been passed by the lower 
Court when an application has been filed 
under section 4 (1) (c) of the Tamil Nadu 
Debt Relief Act (XIII of 1980 as amended 
by Act XXXV of 1980 and Act X of 1980). 
Section 4 (1) (c) of the said enactment reads 
as follows: 


“all suits and other proceedings (including 
appeals, revisions, attachments or execution 
proceedings) pending at the commencement 
of this Act against any debtor for the reco- 
very of any such debt (including interest, 
if any) shall abate’. 


Tt is also relevant in this connection to note 
that there are two kinds of debtors; one under 
the provisions of section 5 of the enactment 
and another undeg the provisions of sec- 
tion 6 of the enactment of 1980. 


4. The provisions under sections 5 and 6 of 
the Tamil Nadu Debt Relief Act (XIII of 
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1980 as amended by Act XXXV of 1980 
and Act X of 1980) have to be taken advan- 
tage of by the persons who are qualified to 
take advantage of the same by approaching 
the Executive Authority contemplated under 
the provisions of the Act, viz., The Tahsildar. 
There is also appeal provision available in the 
very same enactment itself conferring on the 
aggrieved person, who had applied before the 
Executive Officer, viz., the Tahsildar to prefer 
appeal to the Revenue Divisional Officer. It 


is only that forum which has got the powet 


to confer remedy on the persons who are en- 
titled to the benefits of the Act. Therefore, 
the lower Court ought to have taken into 
consideration the provisions of sections 4, 5 
and 6, and especially in the instant case, it 
is the provision under section 6 that is appli- 
cable to the facts of the case and as such it is 
needless to say that the lower Court ought to 
have applied its mind before it passed the 
order, which is not in consonance with the 
prayer actually submitted before it by way ot 
application by the judgment-debtor, nor wher 
viewed, withthe previous orders passed in 
the various execution proceedings that had 
been taken by the decree-holder in O.S. 
No. 746 of 1972. The learned counsel for 
the respondent herein also points out that the 
lower Court had not taken into consideration 
the order that had been pased by it in E.P. 
No, 111 of 1978 and it is not known as to 
whether any appeal has been preferred as 
against the said order in E.P. No. 111. of. 
1978 and the failure to do so will have any 
effect on the present petition under considera- 
tion and the order thereon is itself a point 
which has to be taken into consideration by 
the lower ‘Court. Under the circumstances, 
when such points have been just exhibiting 
themselves in gigantic measure, it is rather 
strange as to how the lower Court has shut 
its eyes and completely lost sight of the vari- 
ous points of law that arise in the instant case. 
Therefore, instead of further saying anything 
about the failure on the part of the lower 
Court in exercising the jurisdiction vested with 
it, it is sufficient at this stage to observe that 
it is a fit and proper case for being remanded 
to the lower Court for fresh disposal in the 
light of the observations made above in 
setting aside the order under revision, The 
power vested with this Court under the provi- 
sions of section 115 of the ‘Code of Civil 
Procedure, is necessarily to be exercised with 
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respect to the order under revision and it is 
hereby exercised. The revision petition is 
allowed and-the order of the lower Court is 
set aside. The lower Court is to take back 
the matter on its file and dispose of it in 
accordance with law as early as possible, and 
also in the light of the observations made in 
this order. The lower Court must also 
enlighten itself with the judgment of this 
Court, which is the only judgment reported 
so far as the proivisions of this Act are 
concerned viz., Perumal v. Chinna Kuppanna 
Gounder’, The court-fee paid on the revision 
petitions will be refunded to the petitioner. 


R.S. Petition allowed. 





IN ` THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—V. Ratnam, J. 
M. R. S. Sankara Mudaliar and others 


Petitioners* 
v. 
B. M. Haji Abubacker Maricar 
Respondent. 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960), sections 10 (2) 
(i), 10 (2) (ii) (a), 2 (8), 26—Petition for 
eviction — Wilful default and sub-letting — 
Death of tenant pending petition—Legal re- 
presentatives of deceased tenant not impleaded 
—Eviction order passed .agqinst_sub-tenants— 
Appellate Authority upholding order of. evic- 
tion—Revtsion by sub-tenants — Sub-tenants 
contending that no eviction can be ordered 
without impleading the legal representatives of 
the deceased tenant — Contention rejected— 
Interest of deceased tenant held to be repre- 
sented by the sub-tenants. | 


The landlord filed a petition for eviction on 
the grounds of wilful default in payment of 


rent and sub-letting. The tenant vacated the. 


premises pending the petition and also died. 
The landlord continued the petition against the 
sub-tenants without impleading the legal repre- 





1. C.R.P. No. 2629 of 1980; Reported 

in Legal Surveyor page 61. 
*C.R.P. No. 1203 of 1980. i 
16th April, 1981. 
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sentatives of the deceased tenant and obtained 
an order of eviction. The sub-tenants filed an 
appeal and the Appellate Authority upheld the 
order of eviction. The sub-tenants filed a re- 
vision in the High Court and contended that 
the proceedings for eviction, could not be 
continued against them in the absence of the 
legal representatives of the deceased tenant. 


Held: The provisions of Act XVIII of 1960 
do not contain any definition of the term 
“legal representative’. A consideration of the 
component parts of section 2 (8) of the Act 
which defines a “tenant” indicates that apart 
from the surviving spouse, son or daughter of 
a deceased tenant, other categories of persons 
were also contemplated as legal representatives. 
So far as the provisions of the Act were con- 
cerned, it was not only heritable relationship 
that mattered, but even other considerations. 

.[Para. 8.] 


Even section 26 of the Act would support the 


construction that apart from “the tenant” as 
contemplated under sections 10 (2) (i) and 
10 (2) (H) (@) of the Act, other persons 
could also be evicted on the strength of an 
order of eviction against the tenant which how- 
ever was declared to be binding on persons 
who were not tenants. [Para. 10.] 


The cause of action, as it were for seeking an 
order for eviction, having arisen due to the 
undisputed wilful default and sub-letting of the 
premises by the tenant without obtaining the 
consent of the landlord in writing, could not 
be wiped out or erased on the death of the 
tenant. [Para. 10.1 


The object of the legislation would only be 
furthered and fulfilled by enabling a landlord 
to recover possession of the premises even as 
against the sub-tenants after the death of the 
main tenant. [Para. 11.] 


Cases referred to:— 


Guruswami Nadar v. Natesa Nadar, (1969) 
2M.L.J. 488; South Asia Industries v. 
Sarup Singh, (1966) 1 S.C.J. 186: (1965) 
3 S.C.R. 829: A.I.R. 1966 S.C. 346; 
Subramania Pillai v. Masterly, (1976) 1M. 
L.T. 341: 89 L.W. 291: A.T.R. 1976 Mad. 
303. 


Petition under section 25 of the Tamil Nadu 
Buildings (Lease and Rent Control) Act 
m 
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(XVIII of 1960) as amended by Act XXIII 
of 1973 praying the High Court tọ revise the 
order of the Court of the II Judge, Court of 
Small Causes, Madras (Appellate Authority, 
dated 18th March, 1980 and made H.R.A. 
No. 312 of 1979 (H.R.C. No. 3036 of 1976, 
Rent Controller XII Judge, Court of Small 
Causes, Madras). 


M. N. Padmanabhan, A. S. Chakravartht 
and K. Chandrasekaran, for Petitioners. 


V. Shanmugham, Riaz Ali Khan and D. T. 
Sethumadhavan, for Respondent. 


The Court delivered the following 


JupcMEent.—The respondents 2 to 4 in H. 
R.C. No. 3036 of 1976 before the XII Judge, 
Court of Small Causes, Madras, are the peti- 
tioners in this Civil Revision Petition, which 
arises out of an application filed by the res- 
pondent herein for an order of eviction against 
the petitioners and another. According to 
the case of the respondent, he is the owner of 
premises bearing Door No. 133, Moore Street, 
Madras-1, and that one S. M. Hussain alias 
Hallaj (the first respondent in H.R.C. No. 
3036 of 1976) occupied the entire first floor 
portion thereof excepting a room as a tenant 
on a monthly rental of Rs. 215, exclusive of 
electricity charges.. The further case of the 
respondent was that Hussain alias Hallaj re- 
tained only one room for his own use and 
occupation and sub-let the other portions to 
the petitioners and the fifth respondent in the 
application for eviction and that the sub-lessees 
are in occupation of the respective portions 
paying rent to Hussain alias Hallaj. It was 
also the case of the respondent that Hussain 
alias Hallaj failed and neglected to pay the 
monthly rent of Rs. 215 from 1st January, 
1974 to 31st July, 1976 amounting to Rs. 
6,691 and that a registered notice, dated 24th 
August, 1976 was issued to Hussain alias 
Hallaj and also the petitioners demanding the 
payment of arrears of rent and also vacant 
possession of the entire portion of the premi- 
ses in their occupation. In response to this, 
according to the respondent, Hussain alias 
Hallaj sent a cheque for Rs. 500 only and 
promised to vacate the premises within three 
months thereafter, but did not do so. There- 
upon, the respondent filed an application for 
eviction on the ground that Hussain alias Hal- 
Jaj had wilfully committed default in the pay- 
ment of rents even after the issue of notice, 
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dated 24th August, 1976 and that the peti- 
tioners and the fifth respondent in the appli- 
cation for eviction are sub-tenants and they 
are also not entitled to remain in possession of 
the premises. 


2. Hussain alias Hallaj, the first respondent 
before the Rent Controller contended that he 
was the chief tenant of the premises and that 
no wilful default in the payment of rents had 
been committed by him. It was also his fur- 
ther plea that the rents had been regularly 
paid, but not given credit to and that the land- 
lord had also filed a suit in O.S. No. 9033 
of 1976, City Civil Court, Madras, and ob- 
tained a decree on 30th March, 1977. The 
inability to pay the rents was attributed to the 
irregularity in the payment of rents to him by 
the petitioners and the fifth respondent in the 
application for eviction. Ultimately, Hussain 
alias Hallaj prayed for four months’ time to 
vacate the premises. The petitioners herein 
who figured as respondents 2 to 4 before the 
Rent Controller claimed that they are the 
direct tenants of the respondent herein and not 
the sub-tenants under Hussain alias Hallaj 
and that they were paying the rents regularly 
to the respondent for which no receipts had 
been issued and, therefore, there was no quès- 
tion of any wilful default in the payment of 
rents. 


3. During the pendency of the application 
for eviction, Hussain alias Hallaj vacated the 
premises in his occupation some time in Sep- 
tember, 1977 and also later died on 20th July, 
1978, leaving behind him his sons and 
daughters. The respondent nevertheless con- 
tinued the proceedings as against the petitioners 
and the fifth respondent in the application for 
evictions. 


4. Before the Rent Controller, the respon- 
dent examined P.W. 1 and marked Exhibits 
P-1 to P-20, while the petitioners relied upon 
Exhibits R-1 to R-14 and examined R. Ws. 
1 and 2 in support of their case. Before the 
Rent Controller, an objection was also raised 
by the petitioners that the eviction proceedings 
cannot be continued as against them. On a 
consideration of the oral as well as the docu- 
mentary evidence, the Rent Controller found 
that Hussain alias Hallaj had wilfully default- 
ed in the payment of rents and that the peti- 
tioners are only sub-tenaits of Hussain 
alias Hallaj and not the tenants directly under 
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the respondent herein and, therefore, the peti- 
toners are also liable to be evicted. It was 
also further held that the petitioners repre- 
sented the interest of Hussain alias Hallaj and, 
therefore, it was unnecessary to implead his 
legal representatives. On those conclusions, 
an order for eviction was passed against the 
petitioners. Aggrieved by this, the petitioners 
preferred an appeal in H.R.A. No. 312 of 
1979 before the Appellate Authority (IT 
Judge, Court of Small Causes), Madras. The 
Appellate, Authority, on a re-consideration of 
the entire oral as well as the documentary evi- 
dence, concurred with the conclusion of the 
Rent Controller that Hussain alias Hallaj had 
committed wilful default in the payment of 
rents for the period ist January, 1974 to 31st 
July, 1976 and that the petitioners are only 
sub-tenants and not the tenants under the res- 
pondent. Jn this view, the order for eviction 
was upheld and the appeal preferred by the 
petitioners was dismissed. It is the correct- 
ness of this order. that is challenged in this 
civil revision petition. 


5. The main contention urged by the learned 
counsel for the petitioners is that in the ab- 
sence of the legal representatives of Hussain 
alias Hallaj as parties to the proceedings, the 
eviction application could not have been con- 
tinued or proceeded against with the peti- 
tioners alone on record and, therefore, the 
eviction order passed by the authorities below 
is unsustainable. Reliance in this connection 
is also placed by the learned counsel for the 
petitioners on the decision in Guruswami 
Nadar v. Natesa Nadar', per contra, the 
counsel for the respondent submits 
that the case of the petitioners throughout was 
that they were not sub-tenants but direct 
tenants of the respondent and that case hav- 
ing been found against, the petitioners cannot 
have higher rights than as such sub-tenants 
and as persons in possession of portions of the 
premises, the petitioners represent the interest 
of Hussain alias Hallaj and, therefore, the 
continuation of the further proceedings against 
them before the authorities below is quite in 
order. In this connection, the learned coun- 
sel for the respondent relied upon the decision 
of the Supreme Court in South Asia Industries 
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v. Sarup Singh’, and the decision in Subra- 
mania Pillai yv. Masterly?. 


6. Before proceeding to consider these, rival 
contentions, it is necessary to advert to certain 
facts. The petitioners had been impleaded as 
persons in possession of portions of the pre- 
mises as sub-lessees from Hussain alias Hal- 
laj. The petitioners attempted to establish 
that they were the tenants of the respondent. 
Exhibit P-1, clearly establishes that Hussain 
alias Hallaj was the tenant in respect of the 
premises and the petitioners are not the 
fenants. Exhibit P-2 notice, dated 24th 
August, 1976 issued by the respondent to 
Hussain alias Hallaj clearly sets out that the 
petitioners are the sub-lessees and a copy of 
this notice has also been sent to the petitioners 
and served on them under Exhibits P-4 to 
P-6. The petitioners have not in any manner 
demurred to the statement made in Exhibit 
P-2, that they are only sub-lessees of Hus- 
sain alias Hallaj. The petitioners, who were 
fully made aware of their status as sub-lessees 
have been contending that they are not sub- 
lessees inducted into possession by Hussain 
alias Hallaj, but tenants directly under the 
respondent. ‘There is no proof of any pay- 
ment of rent at any point of time by the 
petitioners to the respondent. The evidence 
discloses that the tenancy agreement had been 
entered into between the respondent and 
Hussain alias Hallaj only and no such relation- 
ship had been made out between the peti- 
tioners and the respondent. A consideration 
of the oral as well as the documentary evi- 
dence clearly indicates that the petitioners 
have not satisfactorily established that they 
are tenants of the respondent. The authori- 
ties below, after exhaustively considering the 
evidence have concurred in holding that there 
was wilful default in payment of rents and 
the petitioners are only sub-lessees and not 
tenants under the respondent in relation to 
the premises. Even before this Court, no 
attempt was made by the learned counsel for 
the petitioners to challenge this finding of the 
authorities below. 





1. (1966) 1 S.C.J. 186: (1965) 3 S. 
C.R..829: A.I.R. 1966 S.C. 346. 

2. (1976) 1M.L.J. 341: 89 L.W. 291: 
A.I.R. 1976 Mad. 303. 
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7. Though the respondent has referred to 
section 10 (2) (i) of the Tamil Nadu Build- 
ings, (Lease and Rent Control) Act (XVIII 
of 1960) (as amended by Act XXXIII of 
1973) (hereinafter referred to as the Act) in 
the application for eviction, a fair reading 
thereof, particularly paragraphs 4 and 7; dis- 
closes that the respondent has filed his applica- 
tion for eviction on two grounds, namely, wil- 
ful default in the payment of rents and also 
sub-letting of the premises without the con- 
sent in writing of the respondent. Section 10 
(2) (ti) (a) of the Act has not been specifi- 
cally referred to in the application for evic- 
tion, but the averments therein are such as to 
sustain an application for eviction even on 
the ground of sub-letting and the petitioners as 
well as the respondent have also proceeded to 
trial fully understanding the implications of 
the pleas raised by the respective parties and 
no prejudice has been caused to the petitioners 
in any manner because every opportunity has 
been given to the petitioners to establish that 
they are not sub-lessees as claimed by the, res- 
pondent, but only tenants under the respon- 
dent as claimed by the petitioners themselves, 
in which attempt of course, the petitioners 
have failed. Under these circumstances, no 
serious prejudice will be caused to the peti- 
tioners if the application for eviction filed by 
the respondent herein is taken and treated to 
be one on the ground that Hussain alias Hallaj 
has sub-let the premises in the occupation of 
the petitioners without the consent in writing 
of the respondent. The very plea raised by 
the petitioners in the course of the proceed- 
ings before the authorities below would nega- 
tive any consent in writing and in the absence 
of any direct evidence regarding the tenancy 
between the respondent and the petitioners, 
the finding of the authorities below that the 
petitioners are only sub-lessees from Hussain 
alias Hallaj in possession of the premises in 
question belonging to the respondent cannot 


be assailed and indeed, as stated earlier, was, 


not challenged. 


8. The question that now arises for consi- 
deration is, whether, the petitioners can be 
treated as the representative of deceased Hus- 
sain alias Hallaj for the purpose of the fur- 
ther prosecution of the proceedings for eviction 
at the instance of the respondent. It is not 
in dispute that the provisions of the Act do 
not contain any definition of the term “legal 
_Tepresentative”’. A consideration of the com- 
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ponent parts of section 2 (8) of the Act which í 
defines a “tenant” indicates that apart from 
the surviving spouse, son or daughter of a 
deceased tenant, other categories of persons 
are also contemplated as legal representatives. 
The wide definition of the expression “tenant” 
as comprehending and including a legal repre- 
sentative of a deceased tenant not being the 
spouse, son or, daughter, is not without signifi- 
cance and so far as the provisions of the Act 
are concerned, it is not only heritable rela- 
tionship that matters, but even ‘other consi- 
derations, The definition of the expression 
“legal representative” under section 2 (11), 
Code of Civil Procedure, which includes a 
person who intermeddles with the estate of 
the deceased person would also point out to 
the wider amplitude of the expression “legal 
representative”. As earlier, stated, the find- 
ing of the authorities below which is amply 
supported by the evidence on record is to the 
effect that the petitioners are only sub-lessees 
and not tenants and, therefore, it is unneces- 
sary to go into the question whether the peti- 
tioners would be the legal representatives of 
the deceased tenants within the meaning of 
the Act. In addition, the definition also 
excludes from the scope of the expression 
“tenant” a person placed in occupation of a 
building by its tenant, and, therefore, in view 
of them challenging the finding of the autho- 
rities below, the petitioners cannot claim that 
they are tenants. 


9. It is now necessary to notice sections 26 
and 27 of the Act. Under section 26 of the 
Act, any order for eviction of a tenant passed 
under the provisions of the Act shall be bind- 
ing on all sub-tenants, who were made parties 
in the application for eviction. Any person, 
who became a sub-tenant after the date of the 
application for eviction, shall be bound by the. 
order of eviction and be evicted, as if he were 
a party to the proceedings provided that such 
order was not obtained by fraud or collusion. 
Even before an order for eviction could be 
passed against Hussain alias Hallaj, he had. 
surrendered possession of that portion of the 
premises in his occupation in September, 1977, 
and also later died on 20th July, 1978. This 
is not in dispute and virtually Hussain alias 
Hallaj has submitted to an order for eviction. 
No case of collusion or fraud between the 
respondent and Hussain alias Hallaj has been 
pleaded or proved by the petitioners. Sec- 
tion 27 (1) of the Act provides that any appli- 
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cation made, appeal preferred, or proceeding 
taken, under the provisions of the Act by or 
against any person, may, in the event of his 
death, be continued by or against his legal 
representatives. This shows that notwith- 
standing the death of a party to the proceed- 
ings already commenced, under the aforesaid 
provision of the Act, it may be continued by 
or against the legal representatives of the 
party. Section 27 (2) of the Act, however 
provides that where any application, appeal 
or other proceeding could have been made, 
preferred or taken, under the provisions of 
the Act, by or against any person, such appli- 
cation, appeal or other proceeding may, in 
the event of his death, be made, preferred or 
taken by or against his legal representatives. 
Section 27 (2) of the Act does not apply to 
the present case, as the application had already 
been made, by the respondent against Hussain 
alias Hallaj and four others and only during 
the pendency of that proceeding, Hussain 
alias Hallaj passed. 


10. Under sections 10 (2) (#) and 10 (2) 
(H) (a) of the Act, a tenant is liable to be 
evicted, if the tenant had committed wilful 
default or transferred his right under the 
lease, or sub-let the entire building or any por- 
tion thereof without the written consent of 
the landlord after 23rd October, 1945. In 
the present case, as pointed out already, the 
finding of the authorities below is that wilful 
default had been committed and the peti- 
tioners are sub-tenants and no consent of the 
respondent in writing has been either plead- 
ed or established. The question is, whether 
the proceedings can be continued against the 
petitioners who have been found to be sub- 
tenants and an order for eviction passed 
against them, in the absence of the repre- 
sentation of the interest of Hussain alias 
Hallaj by his legal representatives. Sec- 
tion 10 of the Act opens by imposing a bar 
on the eviction of a tenant and the, subsequent 
provisions as well as sections 14 to 16 of the 
Act, are really in the nature of exceptions, in 
the circumstances mentioned therein. A 
literal reading of section: 10 (2) (@) and (if) 
of the Act may appear to indicate that the 
person against whom an order for eviction 
can be made in cases falling under sections 10 
(2) (i) and 10 (2) (if) (a) of the Act 
would be the tenant who has not paid the 
rents or who has assigned his tenancy and no 
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such order can be made against a person in 
whose favour the tenancy has been assigned. 
In other words, it may appfar as if no order 
for eviction could ever be passed against per- 
sons in the position of the petitioners (sub- 
lessees) and the fact that Hussain alias Hallaj, 
ceased to be a party to the proceedings could 
not have, therefore, made any difference what- 
ever. Section 10 of the Act sets out the cir- 
cumstances in which the operative part of the 
sub-sections can be set in motion to secure an 
order for eviction. The use of the expression 
“the tenant” in sections 10 (2) (7) and 10 
(2) (ii) of the Act indicates that the tenant 
whose eviction is sought on the ground of wil- 
ful non-payment of rent or sub-letting is the 
tenant of the landlord, who seeks eviction. 
That would mean that a landlord can recover 
possession of the premises, if his tenant has 
not paid rents or had assigned or sub-let with- 
out his consent in writing after 23rd October, 
1945. To such a proceeding, if the sub- 
tenants are made parties, then section 26 of 
the Act declares that the order passed there- 
in would be binding upon the sub-tenants, 
who were so made parties. Even with refe- 
rence to a sub-tenant who becomes so after 
the date of the application for eviction, he 
would be bound by the order of eviction and 
be evicted. as if he were a party to the pro- 
ceedings, if the order of eviction was not 
obtained by fraud of collusion. Therefore, 
even section 26 of the Act would support 
the construction that apart from “the tenant” 
as contemplated under sections 10 (2) (i) and 
10 (2) (it) (a) of the Act, other persons 
could also be evicted on the strength of an 
order for eviction against the tenant which 
however is declared to be binding on persons, 
who are not tenants. On the finding of the | 
authorities below that wilful default in pay- 
ment of rents had been committed and the 
petitioners are also sub-lessees without the 
consent in writing of the landlord and the 
submission of Hussain alias Hallaj to the 
order of eviction by surrendering possession in 
September, 1977, the respondent became en- 
titled to recover possession of the premises 
under sectionss 10 (2) (i) and 10 (2) (i) 
(a) of the Act even against the petitioners 
and unless the language of the sections made 


it impossible for the landlord, effect must be: 
given to the sections. From the language em- 
ployed in sections 10 (2) (i) and 10 (ii) (a). 
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tead with section 26 of the Act, it cannot be 
said that the only person against whom an 
order for recovery of possession can be passed 
is the tenant assigning or sub-letting without 
the consent of the landlord. Further, it is 
rather difficult to hold that a right which had 
accrued to the landlord to recover possession 
should be taken away merely because the 
tenant, who assigns, has become extinct with- 
out leaving a successor. The cause of action, 
{as it were for seeking an order for eviction, 

aving arisen due to the undisputed wilful 
default and sub-letting of the premises by 
Hussain alias Hallaj without obtaining the 
consent of the respondent in writing, cannot 
be wiped out or erased on the death of the 
tenant. In the instant case, the sub-letting 
has survived even the tenant in that the peti- 
tioners still continue to remain in possession 
of the premises, though not as tenants 
under the respondent. The situation that 
would inevitably result, if the contention of 
the learned counsel for the petitioners 
is accepted, may now be referred to. 
On the finding of the authorities below 
that the petitioners are not tenants under the 
respondent, resort cannot be had by the res- 
pondent to secure an order for eviction against 
the petitioners. Likewise, even pursuant to 
a Submission to an order of eviction by the 
tenant Hussain alias Hallaj, the petitioners 
cannot be evicted as the legal representatives 
of the tenant have not been impleaded. The 
result would be that the unauthorised posses- 
sion of the premises by the petitioners can be 
perpetuated and maintained without any pay- 
ment of rent to the respondent and the res- 
pondent cannot initiate any proceeding for 
the eviction of the petitioners. Indeed, such 
a situation would be an anomalous one and 
would virtually make available to the peti- 
tioners a total immunity from eviction. This 
would be all the more so in a case like this 
when the petitioners have, been opposing an 
order for eviction on the ground that they 
‘are direct tenants. Under these circumstances, 


it is difficult to accept that no order for evic-. 


‘tion could be passed against the petitioners, 
who have been found to be sub-tenants, in 
‘the absence of the impleading of the legal 
Tepresentatives of the deceased tenant Hussain 
‘altas Hallaj. 


11. In South Asia Industries v., Sarup 


an 
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Singh, Allen Berry and Company (Calcutta) 
Ltd., was the tenant in respect of certain 
premises and the lease was transferred to 
South Asia Industries Private Limited, and 
possession was also handed over. An appli- 


‘cation for eviction was filed under section 14 


(1) (b) of the Delhi Rent Control Act, 1958, 
against Allen Berry and Company and also 
South Asia Industries Private Limited. 
During the pendency of the application, the 
tenant Allen Berry and Company went into 
liquidation and the company was struck off 
from the record of the proceedings. There- 
after, the application was heard and an order 
for eviction was passed against South Asia 
Industries Private Limited. An appeal was 
preferred therefrom which was dismissed and 
further proceedings before the Punjab High 
Court proved futile and the matter was there- 
upon carried on in further appeal before the 
Supreme Court. An argument was raised 
that no order for-eviction could be made 
against a person in whose favour the tenancy 
had been assigned. Taking into account the 
definition of the term “tenant” and the provi- 
sions of section 14 (1) (b) of the Delhi Rent 
Control Act, 1958, the Supreme Court held 
that an assignment of the premises by the 
tenant is a ground of eviction of both the 
assigning tenant and the assignee and in the 
event of an assignment without the consent in 
writing of the Jandlord, the Controller has 
jurisdiction to make an order for possession 
not only against the assigning tenant, but also 
against the assignee. It was also further 
held that though the assigning tenant, a com- 
pany, had gone into liquidation and ceased 
to be a party to the proceedings, an order for 
eviction could still be made against the assig- 
nee. The principles laid down by the Supreme 
Court in the aforesaid decision would also 
apply to the facts of the present case. The 
sub-letting by Hussain alias Hallaj, in the pre- 
sent case, in favour of the petitioners was 
without the consent in writing of the respon- 
dent and that would enable the respondent to 
recover possession of the premises from Hus- 
sain alias Hallaj as well as the petitioners 
against whom also the application for eviction 
had been properly filed. If such a right had 
accrued to the respondent, that cannot be 
taken away merely on account of the death of 


1. (1966) 1S.C.J. 186: (1965) 3 S.C. 
R. 829, ! . 
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Hussain alias Hallaj. The object of the 
legislation would only be furthered and ful- 
filled by enabling a landlord to recover pos- 
session of the premises even as against the 
sub-tenants after the death of the main tenant 
n the footing that the sub-tenants represent 
the interest of the main tenant. Even 
for the purpose of section 2 (ii), Code of 
Civil Procedure, it has been held that it is not 
always a legal requisite that, inevitably only the 
heirs, all of them or any of them, should figure 
as legal representatives and that the procedural 
law requiring representation will stand satisfied 
if there is substantial representation in the sense 
that all that could be done in defence is done 
by someone interested in the issue. (Vide 
Subramania Pillai v. Masterly'). In.the pre- 
sent case, the petitioners who are in possession 
of portions of the premises attempted to de- 
feat the application for eviction filed by the 
respondent on the ground that they are direct 
tenants of the respondent and in that attempt 
‘they failed. In that context, the intavest of 
Hussain alias Hallaj had been more than 
amply represented by the petitioners and 
since they had already been made parties to 
the proceedings, there could not be any 
impediment in the way of the proceedings 
being continued even after the death:of Hus- 
sain alias Hallaj. Having regard to these 
considerations, on the facts of the present case, 
it seems to me that the decision in Guruswami 
Nadar y. Natesa Nadar*, relied upon by the 
learned counsel for the petitioners cannot have 
any application. The authorities below were, 
therefore, quite right in having ordered the 
eviction of the petitioner. The concurrent 
finding of the authorities below is amply sup- 
ported by the evidence on record and does not 
deserve to be interfered with in the exercise 
of the revisional jurisdiction under section 25 
of the Act. Consequently, the order of the 
authorities below is confirmed and the civil 
revision petition is dismissed with costs. 


SJ. 





Petition dismissed . 





1. (1976) § M.L.'J. 341: A.TSR. 1976 
Mad, 303. sre es 
2. (1969) 2 M.L.J. 488. . 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—S. Suryamurthy, J. 


P. S. Guna Kumar and others l 
i Petittoners* 


U. 


The Ramamurthy Metal Decorating Indus- 
tries Private Limited through its Manag- 
ing Director, A. Ramamurthi 74|1, Police 
Station Road, Sivakasi and others 
Respondents. 


and 


Thiruppathi Venkatachalapathi Lorry Ser- 
vice, Šattur through one of its partners, 
N. Rathinaswami Nadar Petitioner 


U. 


Ravi Paints and Chemicals Ltd., through 
its Managing Director, U. 8S. K. D. Rajan 


Slo. V. S. K. Doraiswami Nadar, at 
85/87, Armenian Street, Madras-1 and 
others Respondents.’ 


Civil: Procedure Code (V of 1908), Order 8-A, 
rule 8—Suit for recovery of money for goods 
supplied—Plaintiff in Sivakasi supplying tin 
containers to first defendant in Madras—Tin 
containers damaged in transit — Defendant 
refusing to pay for the containers — Suit by 
plaintiff against the first defendant and the 
carriers — First defendant filing a petition 
under Order 8-A, rule 8 of the Civil Proce- 
dure Code, against the carriers — Petition 
allowed — Revision by carriers dismissed — 
Held, carriers would be liable for costs or 
injury to the goods.in the course of transit. 


The first defendant at Madras placed an order 
with the plaintiff at Sivakasi for the purchase 
of tin containers manufactured by the plain- 
tiff. The- plaintiff accepted the order and 
entrusted the second defendant, a public 
carrier at Sivakasi, for transport and delivery 
to the first defendant. The second defen- 
dant entrusted the goods to be transported in 
a lorry belonging to defendants 3 to 5. All 
the supplies made by the plaintiff to the first 


defendant were only F. O. R., Sivakasi. 


pA 


*C.R.P. Nos. 2160 and 2465 of 1981. 
7th July, 1981. 


beaam 
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The goods were damaged in transit and the 
first defendant refused to pay for the tin con- 
tainers. Thereupon the plaintiff filed a suit 
against the defendants. The first defendant 
fled a petition under Order 8-A, rule 8 of 
the Civil Procedure Code and prayed for a 
cross-decree against defendants 3 to 5, the 
carriers. This petition was allowed. Aggrie- 
ved by this, the carries filed a revision. 


Held: A common carrier is an insurer of 
goods which he contracts to carry and he is 
liable for all loss of, or injury to the goods, 
while they are in the course of transit unless 
such Joss or injury is caused by act of God, 
or by the State enemies or is the consequence 
of inherent vice in the thing carried or is 
attributable to consignor’s own fault. 


(Para. 8.] 


In the instant case, the defendants 2 to 5 as 
carriers, if they were proved to have been 
entrusted with the containers for transport, 
and if the containers were proved to have 
been damaged in the course of the transit, 
were liable in law and equity to make good 
the loss sustained by the first defendant, if 
the ownership of the goods was found to have 
passed to the first defendant and if a decree 
was passed against the first defendant and in 
favour of the plaintiff. [Para. 18.] 


Cases referred to:— 


Eastern Shipping Company Ltd. v. Quash 
Beng Kee, (1924) A.C. 177; Waring v. 
Ward, 7 Ves. 332; S. Sabulal Sahib v. N. 
Perianna Pillai, (1957) 2 M.L.J. 55: 70 
L. W. 493 (2): A.I.R. 1957 Mad. 679; 
Thiruvannamalai Adhinam. Sri Daivasigamani 
Arunachala Desika Paramacharya Swamigal, 
In re, (1955) 68 L.W. 371: A.L.R. 1955 Mad. 
(N.U.C.) 3910; Parasmal Chordia v. Raja- 
lakshmi Ammal, (1969) 1. M.L.J. 168: 82 
L.W. 134: A.I.R. 1970 Mad. 47; Uthaman 
Chettiar v. Thiagaraja Pillai, (1955) 68 L.W. 
810: A. I. R. 1956 Mad. 155; Muniandi v 
Selvarajan, (1968) 2 M. L. J. 12; Ranga- 
swami v. Ramaswami, (1971) 84 L.W. 25: 
A.I.R. 1971 Mad. 328. 


Petition under section 115 of Act V of 1908 
praying the High Court to revise the order 
of the Court of the Principal Subordinate 
Judge, Ramanathapuram at Madurai, dated 
2nd July, 1980, and made in I.A. No. 462 
of 1979 in O.S. No. 240 of 1978. 


a 
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A. Ramanathan, for S. M. Hameed Mohi- 
deen and Ashraf Ali, for Petitioners. 


P. Pandi, S. Sampath Kumar and M. Velu- 
swamy, for Respondent. 


The Court made the following 


OrDER.—C.R.P. No. 2465 of 1980 has been 
preferred by the second defendant and C.R. 
P. No. 2160 of 1980 has been preferred by 
defendants Nos. 3 to 5 against an order 
passed by the trial Court in favour of the first 
defendant on an application under Order 8-A, 
rule 8 and section 151 of the Code of Civil 
Procedure, directing that the question of in- 
demnity or contribution as between the peti- 
tioner, the first defendant, and defendants 2 
to 5 may also be tried in the same suit. The 
suit, O.S. No. 240 of 1978 has been insti- 
tuted by Ramamurthy Metal Decorating Indus- 
tries (P.) Ltd., against the defendants. The 
first defendant placed an order with the plain- 
tiff for the purchase of tin containers manu- 
mactured by the plaintiff. The first defendant 
placed the order for supply of 2,000 numbers 
of 5 kilos Ravico Printed tin containers with 
lids and capsules on 28th October, 1976. 
Subsequently a letter, dated 10th November, 


1976 was sent to the plaintiff by way of 
reminder. The order placed by the first 
defendant was accepted by the plaintiff at 
Sivakasi. The plaintiff had supplied tin con- 


tainers to the first defendant on earlier occa- 
sions also. All the supplies made by the 
plaintiff to the first defendant were only F.O, 
R. Sivakasi. The lorry freight had been paid 
all along by the first defendant. The plain- 
tiff manufactured the containers and packed 
them in good condition and delivered them on 
18th November, 1976 for transport by a lorry 
bearing number MDT 7033. They were en- 
trusted to the second defendant, who is a pub- 
lic carrier at Sivakasi, for transport and deli- 
very to the first defendant. The second 
defendant sent the containers by lorry bearing 
number MDT 7033 to Madras. ‘An invoice 
drawn in favour of the first defendant CNo. 
274, dated 18th November, 1976) was duly 
handed over to the driver of the lorry. The 
goods were delivered to the driver in good 
condition and the vouchers Nos. 0761 and. 
0762 were obtained from the driver of the 
lorry. The plaintiff made out invoice No. 
274, dated 18th November, 1976 for. the goods 
supplied and sent the invoice to the first de- 
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fendant for payment of Rs. 24,077-16. The 
goods were delivered to the first defendant and 
the frieght payable for transport was paid by 
the first defendant to the driver of the lorry 
MDT 7033. 


2. Subsequently, by a telegram, dated 22nd 
November, 1976, the first defendant informed 
the plaintiff that all the containers sent by the 
plaintiff were found damaged and this was 
followed by up by a letter complaining that 
the containers sent by the plaintiff were all 
badly damaged. The plaintiff was requested 
to send their representative to inspect the 
damaged goods. It was also alleged by the 
first defendant that the goods had not been 
properly packed, that the packets had been 
badly handled by the carriers and that the 
packets had been dropped and lodged with 
heavy materials over the top of them. As 
advised by the first defendant, the plaintiff 
lodged a complaint with the second defendant 
on 24th November, 1976 and a copy of the 
same was marked to the first defendant. The 
contention of the plaintiff is that the title in 
the goods had passed to the first defendant 
and the plaintiff can in no event be held liable 
for any damage caused to the goods during 
transit. The goods were inspected on behalf 
of the plaintiff and some of the containers 
were found to have been damaged. The 
representative of the plaintiff advised the first 
defendant: to pick out the undamaged contain- 
ers and use them and to proceed against the 
carriers for the damage. After the inspection 
by the representative of the plaintiff, the first 
defendant sent a letter to the plaintiff on 24th 
November, 1976 requesting the plaintiff to 
lodge the insurance claim immediately. The 
representative of the plaintiff told the first 
defendant that he would replace the damaged 
containers after consulting the Managing 
Director. The carriers would appear to have 
written two Jetters, dated 8th December, 1976 
and 10th December, 1976, contending that the 
first defendent is only a consignee and that the 
plaintiff, as the consignor, is entitled to lodge 
the complaint with the carriers and claim 
damages. 


3. The second defendant wrote a letter on 
11th December, 1976 in reply to the letters 
of the plaintiff, dated 24th November, 1976 
and 3rd December, 1976 stating that the mat- 
ter was receiving attention and that after per- 
using the records,.a reply would be sent. 
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However, no reply was sent to the plaintiff till 
the date of institution of the suit. Mean- 
while, the first defendant was -requesting the 
plaintiff to take back the damaged containers 
and replace them by fresh consignment. The 
plaintiff disowned liability and demanded pay- 
ment from the first defendant. The first 
defendant did not pay the amount due under 
the invoices. On 5th July, 1977 the first 
defendant returned the entire consignment by 
door delivery to the plaintiff through M|s. 
S. R. M. Transport. The said S. R. M. 
Transport unloaded the goods in the factory 
premises of the plaintiff when there were no 
responsible officers of the plaintiff’s company, 
and since, then the goods are lying in the 
factory of the plaintiff, as according to the 
plaintiff, the goods of the first defendant. 
The first defendant also sent a letter to the 
plaintiff stating that he has returned 72 empty 
containers and 8 cartons of lids and capsules 
as they were received in a damaged condition. 
Therefore, the claim has been put forward in 
the suit against the first defendant. 


4. On 4th May, 1977, the plaintiff received 
a copy of a registered notice sent by the 
second defendant to defendants 3 to 5. The 
second defendant entrusted the goods sent by 
the plaintiff to the first defendant to be trans- 
ported in a.lorry belonging to defendants 3 
to 5. The second defendant made out vou- 
chers bearing No. 0761 and 0762 and entrust- 
ed the goods to one A. Karuppiah, the driver 
of a lorry owned by defendants 3 to 5. The 
said lorry met with an accident and the damage 
to the goods referred to above was a result 
of that accident. The contention of the plain- 
tiff is that if for any reason the Court is to 
come to the conclusion that the plaintiff has 
to look to the second defendant only for col- 
lecting the value of the goods, the suit may 
be decreed as against the second defendant. 
It is further contended by the plaintiff that 
“In view of the notice issued by the second 
defendant to defendants 3 to 5, that it was 
through their public carrier the.goods were 
transported by the second defendant, they 
were also equally liable to pay the value of 
the goods to the plaintiff, or if it is held that 
the first defendant is not liable to pay the 
amount claimed in the plaint”. Hence de- 


fendants 3 to 5 are added as parties to the 
suit. ae i 
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5. The first defendant has filed a petition 
under Order 8-A, rule 8 of the Code of Civil 
Procedure. The contention of the first defen- 
dant is that if the Court comes to the conclu- 
sion that at the time of the loss of the goods 
in the custody of the lorry, the property in 
those goods had passed on to the first defen- 
dant and that the first defendant would be 
liable to pay the suit amount, then the first 
defendant is entitled to get a cross decree for 
the entire amount against defendants 3 to 5 
as they are liable to indemnify, reimburse 
andlor contribute fully any amount that the 
first defendant-company will be obliged to pay 
the plaintiff under the decree that may be 
passed by the Court. 


6. This petition was opposed by respondents 
2 to 4, that is to say, defendants 3 to 5, inter 
alia on the ground that defendants 4 and 5 
have nothing to do so with the lorry of the 
third defendant, that there is no implied or 
express guarantee of indemnity, and, therefore 
no decree can be passed against them, in case 
the first defendant is found liable fo pay: the 
damages claimed by the plaintiff. 


7. The petition under Order 8-A, rule 8, 
Civil Procedure Code, having been allowed, 
this revision has been filed. 


8. The question whether the lorry in which 
the containers were carried belonged to de- 
fendants 3 to 5 need not be gone into and 
cannot be gone into at this stage. It is a 
matter for evidence and proof by the 1st de- 
fendant. The question to be considered is, 
whether defendants 3 to 5 are liable to indem- 
nify the first defendant if the containers con- 
signed in the lorry belonging to defendants 3 
to 5 were damaged in the course of transit. 
A common carrier is an insurer of goods which 
he contracts to carry and he is liable for all 
loss of, or injury to these goods, while they 
are in the course of transit unless such loss 
or injury is caused by the act of God, or by 
the State enemies or is the consequence of 
inherent vice in the thing carried or is attri- 
butable to consignor’s own fault. It is not 
the contention of defendants 2 to 5, that they 
are absolved of their liability as carriers, if 
they are carriers, by reason of the fact that 
the damage was due to any act of wis major 
or inherent vice in the goods etc. If defen- 
dants 3 to 5 are the owners of the lorry and 
carriers of the goods concerned, they had re- 
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ceived the goods upon an implicit understand- 
ing to deliver them to the consignee in the. 
same condition in which the containers were 
taken delivery of by them. On their failure 
to do so, they are liable in damages. 


9. The learned counsel for the revision peti- 
tioner contends that there was no contract by 
which defendants 3 to 5 promised to save the 
first defendant from loss caused to him by 
their conduct or by the conduct of any other 
person and that there was no contract of 
indemnity. The expression “indemnity” in 
Order 8-A, Civil Procedure Code, is not to 
be understood as confined to an indemnity 
arising qut of a contract contemplated by sec- 
tion 124 of the Indian Contract Act. The 
right to indemnity may arise from a contract, 
express or implied. 


10. In Eastern Shipping Company Limited 
v. Quash Beng Kee. The Privy Council 
has laid down that: 


“Though a right of indemnity generally 
arises by contract, express or implicit, it 
exists whenever the relation between parties 
is such that either in Jaw or in equity there. 
is an obligation upon one party to indem- 
nity another”. 


The facts of the case and the principles have 
been stated in the head note as follows :— 


“The owners of a wharf granted the appel- 
land company the right to berth their ships at 
it subject to payment and liability for any 
damage caused. The respondent, who was 
managing director of the appellant-com- 
pany, gave instruction, without the com- 
pany’s authority, that a ship which he him- 
self had chartered for his own benefit 
should berth at the wharf. Owing to the 
unskilful way in which the ship was unload- 
ed the wharf collapsed. In an action by 
the owners of the wharf against the appel- 
lant company for damages, they served a 
third party notice upon the respondent, and 
claimed that he should indemnify them 
against any damages for which they should’ 
be held liable. By the rules of Court appli-- 
cable (as by R. S. C., Order 16, rule 48) 
third party procedure is available ‘where a 





1. (1924) A.C. 177. 
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defendant claims to be entitled to contribu- . 


tion or indemnity over against a person :— 


Held, that the appellant company had a 
right of indemnity against the respondent, 
and were entitled to join him as a third 
party and claim relief against him”. 


It has been further laid down in the decision 
cited above that: 


“A right to indemnity generally arises from 
contract express or implied, but it is not 
confined to cases of contract. A right to 
indemnity exists where the relation between 
the parties is such that either in law or equity 
there is an obligation upon the one party 
to indemnity the other. There are, for 


stance, is such that the law attaches a legal 


“instances, cases in which the state of circum- 
km 


“\e¥gor equitable duty to indemnity arising from 


an assumed promise by a person to do that 
which, under the circumstances, he ought 
to do. The right to indemnify need 
not arise by contract, it may (to give other 
instance) arise by statute, it may arise upon 
the notion of a request made under circum- 
stance from which the law implies that the 
common intention is that the party request- 
ed shall be indemnified by the party request- 
ing him, it may arise (to use Lord Eldon’s 
words in Waring v. Ward’, a case of vendor 
and purchaser) in cases in which the Court 
will ‘independent of contract raise upon his 
(the purchaser’s) conscience an obligation to 
indemnify the vendor against the personal 
obligation of the vendor’. 


li. In S. Sabulal Sahib v. N. Perianna 
Pilla??, Rajamannar, CJ., has laid sown that 
the trial Judge: 


“was wrong in dismissing the application 
under Order 8-A, rule 1 of the Code of 
Civil Procedure, on the ground that there 
is no privity of contract between the plain- 
tiff and the third party. Generally speak- 
ing, there will not be such a privity in a 
claim falling under Order 8-A which the 
defendant sets up against a third party. 
If there was: direct privity then the third 
party would have been a necessary party’. 


\ 

1. 7 Ves. -332, 336. 

2 (1957) 2 M.L.J. 58: 70 L.W. 493 
(2): A.I.R. 1957 Mad. 679. . 
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12. It has been laid down by Ramaswami, J..,. 
in In re, Thiruvannamalai Adhinam Sr? 
Daivasigamani Arunachala Desika Parama- 
charya Swamigal', that: 


“The third party procedure is applicable 
only to cases of contribution or indemnity. 
In effect, a claim to contribution 1s a claim 
to a partial indemnity. Contribution is. 
bottomed and fixed on general principles of 
justice and does not spring from contract, 
though contract may qualify it; A right to 
contribution may be created by statute. A 
right to indemnity may arise; (7) from ex- 
press contract; (i) from som statute; or 
(ii) implied from some principle of law. 


A right to indemnity exists where there is 
an obligation either in law or in equity 
upon one party to indemnity the other, an 
Insurer can be added as a third in an action 
for personal Injury in a rgad accident as the 
defendant is entitled to indemnity from that 


party”. 


13. In the instant case, defendants 3 to 5 
as carriers are liable for all Joss of or injury ' 
to the goods which had occurred while the 
containers were in the curse of transit unless 
they could avoid their liability by reason of 
the Joss or injury having been caused by the 
act of God, etc., referred to above. The 
common carrier cannot obliterate or destroy 
its character as a common carrier, and defen- 
dants 3 to 5 if they are proved to be common ' 
carriers, are liable to pay damages for loss of 
consignment, and hence liable by statute to 
indemnify the first detendant. ‘The relief 
claimed by the first defendant against defen- 
dantd 2 to 5 is substantially the same as the 
relief claimed by the plaintiff. 


14. In Parasmal Chordia v. Rajalakshmi 
AmmaP, Veeraswami, J. (as he then was), 
considered the case of a claim Jaid upon a 
promissory note said to have been executed 
by the. defendant, who resisted the suit on the 
ground that the promissory note was not sup- 
ported by consideration and also maintained 
that the plaintiff’s son had executed an agree- 
ment or varthamanam admitting that the 





1. (1955) 68 L.W. 371: A.I.R. 1955 
Mad. (N.U.C.) 3910 at 3911. 


2. (1969) 82 L.W. 134: (1969) 1 M. 
L.J. 168: A.I.R. 1970 Mad. 47. ` 
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promissory note was not supported by consi- 
deration and that, in case, it was successfully 
enforced, he would indemnify the defendant. 
On the basis of these averments, the defen- 
dant in that case took out an application 
under Order 8-A, Civil Procedure Code, for 
third party notice to the son of the plaintiff. 
The application was dismissed by the Subordi- 
nate Judge, who relied on the ratio of Utha- 
man Chettiar v. Thiagaraja Pillai : 


15. In the circumstances, the learned Judge 
observed as follows :— 


“With due respect to the learned Judge 
the limitation placed by him does not appear 
to be justified, by the language of rule 1 
of Order 8-A. ‘The order relates to third 
party procedure and the first rule says that 
where a defendant claims to be 
entitled to contribution from or indem- 
nity against any person, not already a party 
to the suit, he may, by leave of the Court, 
issue a notice, called a third party notice, 
to that effect. That simply means that 
where in a suit the defendant in case the 
plaintiff succeeds, is entitled to indemnify 
from a third party, who has not been already 
brought on record, he is entitled to ask for 
a third party notices There is nothing in 
the rule suggesting that it has no applica- 
tion to suits on negotiable instruments. 


It is urged that the rule is applicable only 
to a claim of indemnity arising out of the 
same transaction or a transaction entered 
into simultaneously with the transaction 
sought to be enforced in the suit. The 
answer is rule 1 itself contains no such Jimi- 
tation. Nor does the reason of the rule 
demand such a limitation. The rule is con- 
ceived for the benefit of a defendant who, 
if defeated in respect of a claim against 
him, is entitled to reimbursement by way 
of indemnity. In such a case the policy 
of the rule is that the defendant need not 
be driven to a fresh suit to put indemnity 
into operation. That, in my view, should 
‘be the approach to the procedure for third 
party notice. 
The further contention for one of the res- 
pondents is that Order 8-A itself will be 
attracted only in cases where a defendant 
admits liability on the main transaction 
1. (1955) 68 L.W. 810: A.I.R. 1956 
Mad. 155. a ae 
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sued upon. Support is sought to be deriv- 
ed, for this contention, from rule 3 of 
Order 8-A. This rule only states that if 
the third party desires to defend himself he 
may do so, but, if he does not enter appear- 
ance, he shall be deemed to admit the vali- 
dity of the decree against the defendant 
and his own liability to indemnity to the 
extent claimed in the third party notice. 
This does not mean that rule 3 limits the 
scope of rule 1 so as to make it applicable 
only to cases where the suit claim is 
admitted” . 


16. In Muniandi v. Selvarajan*, Rama- 
prasada Rao, J. (as he then was), held that: 


“Order 8-A of the Civil Procedure Code 
(V of 1908) prescribed a special method by 
which a party-defendant could secure relief 
without independently filing a suit against 
a third party to the suit, if he makes out a 
case that such third party is bound to 
indemnify him in connection with the suit 
transaction. Indemnity referred to in 
Order 8-A need not necessarily spring from 
contract”. 


17. In Rangaswami y. Ramaswami’, Rama- 
nujam, J., has taken a similar view, and has 
held that the liability to indemnify need not 
arise from contract. 


18. In the instant case, defendants 2 to 5 as 
carriers, if they are proved, to have been en- 
trusted with the containers for transport, and 
if the containers are proved to have been 
damaged in the course of the transit, are 
liable in law and equity to make good the 
loss sustained by the first defendant, if the 
ownership of the goods is found to have passed 
to the first defendant and if a decree is passed 
against the first defendant and in favour of 
the plaintiff. 


19. ‘Therefore, the order of the Court below 
allowing the petition under Order 8-A, rule 8, 
Civil Procedure Code, is perfectly correct and 
is confirmed. These civil revision petitions 
are dismissed with costs. (Two sets). 


Deli Petitions dismissed. — 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—R. Sengottuvelan, J. 


Petitioner* 


Masilamani Udayar 
Dv. 
Ramakrishna Chettiar Respondent. 


Tamil Nadu Debt Relief Act (XIII of 1980), 
section 3 (d)—Debtor — Definition — Sale 
proceeds of a property, whether can be reckon- 
ed as income — Words and Phrases — 
“Income”. 


Held, since there is no definition of the term 
‘Income’ in Tamil Nadu Act XIII of 1980, 
the dictionary meaning of the term has to be 
looked at. Income in its very nature relates 
to something received annually for the work 
done or anything received by way of income 
from the properties owned by a person. 
[Paras. 3, 8.] 


‘On a due consideration of the meaning of the 
‘word ‘Income’ given in the several dictionaries 
and Law Lexicon and the interpretation of 
the word in the decisions, the sale proceeds 
resulting from the sale of lands cannot be 
termed as an income of the judgment-debtor. 
The judgment-debtor is not precluded for that 
reason from the benefits of Act XIII of 
1980. [Para. 12.] 


Cases referred to:— 


Ramaswami v. Commissioner of Income-tax, 
I.L.R.° (1959) Mad. 126; Commissioner of 
Income-tax v. Shaw Wallace, (1932) 63 
M.L.J. 124: L.R. 59 I.A. 206: 36 L.W.. 
63: A.I.R. 1932 P.C. 138; Vulcan Insu- 
rance Company Ltd. v. Corporation of 
Madras, (1930) 58 M.L.J. 337: 31 L.W. 
438: A.I.R. 1930 Mad. 626 (2). 


Petition under section 115 of the Act Vi of 
1908, praying the High Court to revise the 
-Order of the Court: of the Subordinate Judge, 
‘Tiruvannamalai, dated 18th December, 1980 
and made in R.E.P. No. 106 of 1980 in 
-O.S. No. 27 of 1980. 


.M. Srinivasan, for Petitioner. 


MM. V. Chandran, for Respondent. 





*C.R.P. No, 691 of 1981. 
16th October, 1981. 
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The Court made the following 


OrpER.—This ‘civil revision petition is filed 
by the judgment-debtor - against the judgment 
in R.E.P. No. 106 of 1980 in O.S. No. 27 
of 1980 on the file of the Subordinate Judge 
of Tiruvannamalai holding that the judg- 
ment-debtor is not a debtor as defined under 
section 3 (d) of Act XIII of 1980. The 
respondent herein obtained a decree against 
the revision petitioner for recovery of Rs. 8,425 
in O.S. No. 27 of 1980 and fled R.E.P. 
No. 106 of 1980 for the realisation of the 
said amount by attachment and sale of the 
properties belonging to the judgment-debtor. 
The judgment-debtor|revision petitioner filed 
a counter statement contending that he is a 
debtor as defined under Act XIII of 1980 
and as such he is entitled to protection under 
the above-said Act. The learned Subordi- 
nate Judge came to the conclusion that the 
judgment-debtor is not a debtor as defined 
under the Act since during the relevant period 
the judgment-debtor had sold his landed pro- 
perties for Rs. 17,750 and the amount receiv- 
ed by way of sale proceeds has to be reckoned 
as the income and as such the income of the 
judgment-debtor exceeds the sum of Rs. 4,800. 
As against the order of the learned Subordi- 


nate Judge, holding that the judgment-debtor 


1s not a debtor as defined under Act XIII of 
1980, civil revision petition is filed. 


2. Mr. M. Srinivasan, advocate appearing 
on behalf of the revision petitioner, contends 
that Rs. 17,750 the sale proceeds of the 
Janded properties of the judgment-debtor can- 
not be treated as the annual household income 
as defined in section “3 (a) of Act (XIII of 
1980), which reads as follows :— 


“ ‘annual household income’ means the ag- 
gregate of the gross annual income from all 
sources of all the members of a family dur- 
ing the year ending on the 31st December, 
1979”, 


As per the section, household income means 
the aggregate of the gross annual income 
from all sources of all the members of a family 
during the year ending 31st December, 1979. 
But the term ‘income’ had not been specifi- 
cally defined in any of the sections of the 
abovesaid Act. 


3. In construing the term ‘income’ occurring 
in Income-tax Act (XI of 1922), it has been 
laid down by a Division Bench of this Court 
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in a case reported in Ramaswami v, Com- 
misstoner of Incame-taz*, that: 


“In the absence of a statutory definition we 
must take its ordinary dictionary meaning— 
‘that which comes in as the periodical pro- 
duce of one’s work, business, lands or in- 
vestments (considered in reference to its 
amount and commonly expressed in terms 
of money); annual or periodical receipts 
accruing to a ‘person or Corporation’ 
(Oxford Dictionary). The word clearly 
implies the idea of receipt, actual or cons- 
tructive’’. 


Since there is no definition to the term 
‘income’ in Act XIII of 1980, we wiil have 
to only fall back to the dictionary meaning 
of the word ‘income’ and find out whether the 
sale proceeds of the lands can be termed as 
an income. 


4. The meaning of the word ‘Income’ as 
defined in the Shorter Oxford English Dic- 
tionary is as follows: 


“That which comes in as the periodical 
produce of one’s work, business, lands, or 
investments (commonly expressed in terms 
of money); annual or periodical receipts 


accruing to a person or corporation, reve-. 


nue”. 

5. In the Longman Dictionary of Contem- 
porary English, (International Students edition 
published in 1980) the meaning of the word 
‘income’ is given as follows: 


“Money which one receives regularly for 
one’s daily spending, usually payment for 
one’s work, or interest from investments”. 


6. In the Websters New Twentieth Cen- 
tury Dictionary (1979 Edition) the meaning 
of the word ‘income’ is given as follows :— 


“money periodically received for labour or 
services, also money received from the 
rental of property, the proceeds of business 
the profits of commerce, interest on lease, 
etc., revenue”. 


7. In the Law Lexicon and Legal Maxims 
of Venkataramaiya (1980 Edition), the mean- 
ing of the word ‘income’ is defined as: 





1. I.L.R. (1959) Mad. 126. 
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“That which comes in as the periodical 
produce of one’s work, business, lands or 
investments (commonly expressed in terms 
of money); annual or periodical receipts 
accruing to a person or corporation; 
revenues”. 


It is also stated in the Law Lexicon that: 


“The expression ‘income’ in its normal 
connotation does not mean mere production 
or receipt of a commodity which may be 
converted into money. Income arises when 
the commodity is disposed of by sale, con- 
Sumption or use in the manufacture or 
other processes carried on by the assessee 
gua that commodity. There is no reason 
to think that the expression ‘income’ in the 
Madras Plantations Agricultural Income- 
tax Act, 1955 has any other connotation” . 


8. Taking into consideration the meaning 
given in the several dictionaries and the Law 
Lexicon, it cannot be said that the sale pro- 
ceeds of Rs. 17,750 received by the judgment- 
debtor is an income derived by him. Income 
in its very nature relates to something that is 
received annually for the work done or any- 
thing received by way of income from the 
properties owned by a person. 


9. The learned Advocate for the respondent 
draws my attention to the passage in the Law 
Lexicon, extracted above, where it is men- 
tioned that ‘income’ also connotes the pro- 
ceeds received by sale of commodities by a 
particular person and contends that the pro- 
ceeds realised from the sale of Jands also will 
have to be treated as the income of the judg- 
ment-debtor. The sale of a commodity can- 
not be equated to the sale of an immovable 
property, viz., lands. Hence the passage in 
the Law Lexicon will not in any way help the 
case of the respondent. 


10. In a case reported in Commissioner of 
Income-tax v. Shaw Wallce’, the Privy 
Council had occasion to deal with the term 
‘Income’ occurring in the Income-tax Act of 
1922. During the course of the judgment, the. 
Privy Council observed as follows :— 


1. (1932) 63 M.L.J. 124: L.R. 59 I.A.. 
206: 26 L.W. 63: A.I.R. 1932 P.C. 138. 
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. “The object of the Indian Act-is to tax 
‘income’ a term which it does not define. 
‘It is expanded, no doubt, into ‘income’ pro- 
fits and gains’, but the expansion is more 
a matter of words than of substance. In- 
come, their Lordships think, in this Act con- 
notes a periodical monetary return ‘coming 
in’ with some sort of regularity, or expected 
regularity, from definite sources. The 
source is not necessarily one which is ex- 
pected to the continuously productive, but it 
must be one whose object is the production 
of a definite return, excluding anything in 
the nature of a mere wind-fall. . Thus in- 
come has been linked pietorially to the fruit 
of a tree, or the crop of a field. It is essen- 
tially the produce of something, which is 
often loosely spoken of as ‘capital’. But 
capital, though possibly the source in the 
case of income from securities, is in most 
cases hardly more than an element in the 
process of production.” Eo 


11. In a case reported in Vulcan Insurance 
Company Limited y. Corporation of Madras’, 
a Division Bench of this Court has adopted 
the meaning given in the Oxford Dictionary, 
where income is described as “periodical re- 
ceipts” from one’s work, lands, investments 
etc. . 


12. On a due consideration of the meaning 
of the word ‘income’ given in the abovesaid 
several dictionaries and Law Lexicon and the 
interpretation of the word in the abovesaid 
decisions, I have no hesitation in coming. to 
kthe conclusion that the sale proceeds cannot be 
termed as an- income of the judgment-debtor. 
Hence, the learned Subordinate Judge is in 
error in treating the sale proceeds of the land 
Jas an income and holding that the judgment- 
jdebtor is not entitled to the benefits of Act 
XIII of 1980. Consequently, the order of the 
Jearned Subordinate Judge is liable to be set 


‘aside, 


13. But Act XIII of 1980 had been subse- 
quently amended by means of Act X of 1981 
by which several provisos are added to the 
‘effect that the protecticn afforded under the 
‘Act is taken away in respect of persons, wha 


1, (1930) 58 M.L.J. 337: 31 L. W. 
438: A.I.R. 1930 Mad. 626 (2). 


are assessed to income-tax in the two finan- 
cial years immediately preceding the Ist day 
of April, 1979, or assessed to sales tax in the 
two financial years immediately preceding the 
Ist day of April, 1979, or who have been 
assessed to property tax or wealth tax in res- 
pect of buildings or lands other than agricul- 
tural lands under Tamil Nadu District Muni- 
cipalities Act, 1920 or Tamil Nadu Pancha- 
yats Act, 1958, provided that the aggregate 
annual rental value of such building and lands 
is not Jess than Rs. 1,200, or who have been 
assessed to profession tax in all the four half- 
years, immediately preceding the ist Octo- 
ber, 1979, Act X of 1981, by which these pro- 
visos were added to section 3 of Act XIII of 
1980, is deemed to have come into force on the 
data of.Act XIII of 1980 itself. In view of 
the subsequent amendment the question, whe- 
ther the judgment-debtor is entitled to pro- 
tection under Act XIII of 1980 as amended 
by Act X of 1981, will have to be considered 
afresh by the lower Court. 


14. Hence the order of the learned Subordi- 
nate Judge is set aside, the civil revision peti- 
tion is allowed, and the matter is remitted back 
to the Subordinate Judge of Tirunevelli for 
fresh disposal in the light of the observation 
made above. There will be no order as to 
costs. 


Petition allowed. 
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IN THE HIGH ‘COURT OF JUDICA- 
TURE AT MADRAS. ` 


PresENT:—V. Balasubrahmanyan, J. 


S. S. S. A. Vivekanandam 
Petitioner” 


v. 
S. V. Kamala Bai Respondent. 


Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960) as amended 
by Act (XXIII of 1973), section 18 (2)— 
Landlord obtaining order of eviction seeking 
to execute the same—Tenant contending de- 
cree to be a nulltty—Rent Controller reject- 
ing the contention and proceeding with exe- 
cution — Revision by tenant against order of 
the Rent Controller—Preliminary objection by 
landlord regarding the maintainability of revi- 
ston upheld. 


Vreld; Section 18 (1) of the Tamil Nadu 
Buildings (Lease and Rent Control) Act pro- 
vides that an order of eviction shall be exe- 
cuted by the Controller as if such order is an 
order of a civil Court. The same provision 
enacts that for the purpose of execution of 
the eviction order the Rent Controller shall 
have all the powers of a civil Court. Section 
19 (2) also Jays down that an order passed 
in execution under section 18 (1) “shall not be 
subject to any appeal or revision”. 
| [Para. 3.] 


Every order passed by the Rent Con- 
troller while disposing of an execution 
petition must be regarded as “an 
order passed in execution under sub-section 
(1) of section 18”, The bar under section 18 
(2) is an absolute prohibition. As such the pre- 
sent revision petition against the Controller’s 
order rejecting the tenant’s plea in execution 
that the order of eviction was a nullity is not 
competent. [ Paras. 5. 7.] 


™ 
. 


Case referred to:— 
C. Mackertich v. Stewart & Co. Ltd., A.I. 
R. 1970 S.C. 839. 


Petition under section 115 of Act V of 1908, 
praying the High Court to revise the order of 
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27th November, 1981. 
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the Court of Small Causes (VII Judge) 
Madras in H.R.C. No. 257 of 1970. 


K. Ramaswami, for Petitioner. 
P. Venkatachalapathy, for Respondent. 
The Court made the following 


OrpDER.—The petitioner before me is the 
tenant of a building from which he was. 
ordered to be evicted by an order of the Rent 
Controller. This order has been sustained in 
appeal and thereafter in revision by this Court. 
The landlord sought to execute the order of 
eviction by filing an execution petition before 
that Rent Controller under section 18 (2) of 
the Tamil Nadu Buildings (Lease and Rent 
Control) Act, 1960, (hereinafter referred to 
as the Rent Control Act). The execution 
petition was opposed by the tenat on the score 
that the order of eviction itself was nullity. 
The contention was based on the nature of 
the lease. According to the tenant, he was 
inducted into the tenancy of the building 
under a registered lease deed, dated 14th June, 
1967, under which he was to be a lessee in 
possession for a fixed term of 21 years. The 
contention was that in respect of a lease for 
a term of years there cannot be any proceedings 
for termination of the tenancy or eviction of 
the tenant in mid-term. ‘The Rent Control- 
Jer rejected these contentions and proceeded 
with the execution. | 


2. The revision has been filed by the tenant 
treating the order of the Rent ‘Controller, in 
execution as an order passed under section 47 
of the Code of Civil Procedure. When the 
revision was taken up for hearing, learned 
counsel for the respondent-landlord raised a 
preliminary objection. He urged that under 
section 18 (2) of the Rent Control Act, against 
any order passed by the Rent ‘Controller in 
execution of an order of eviction, no appeal 
and no revision lies. I think, I must sustain 
this preliminary objection. 
3. Section 18 (1) provides that an order of, 
eviction shall þe executed by the Controller as 
if such order is an order of a civil Court. 
The same provision enacts that for the pur-| 
pose of execution of the eviction order the). 
Rent Controller shall have all the powers of a 
civil Court. Having provided for the pro- 
cedure for execution in the manner aforesaid, 
section 18 (2) lays down that an order passed 
in execution under section 18 (1) “shall not 
be subject to any appeal or revision.” 


I) 


4. In this case, the Rent Controller rejected 
the application of the tenant for declaring 
the eviction order a nullity. This order of 
the Rent Controller, in my judgment, is an 
order passed in execution under section 18 
(1) of the Act. It follows, therefore, that 
under section 18 (2) of the Act, the present 
revision against that order is barred. 


5. Learned counsel for the tenant submitted 
that the bar under section 18 (2) operated 
only in a case where the order sought to be 
‘revised is an order “passed in execution”. 
According to learned counsel in a case where 
the Rent Controller declines to declare an 
order of eviction as a nullity, that order can- 
not be regarded as “an order passed in execu- 
tion”, within the meaning of section 18 (2). 
I do not accept this contention as being based 
on a true construction of section 18 (2). To 
accept the argument of learned counsel would 
lead to curious results. or, on that inter- 
pretation if the Rent Controller dismissed an 
execution petition, then a revision would be 
available whereas, if he allows an execution 
petition, a revision will not be available. I do 
not think that the bar under section 18 (2) 
can be made to depend on ‘the nature of the 
order passed by the Rent Controller under 
section 18 (1) of the Act. In my opinion, 
every order passed by the Rent Controller 
while disposing of an execution petition must 
be regarded as “an order passed in execution 
under sub-section (1)” of section 18. 


6. Learned counsel for the tenant referred 
to a decision of the Supreme Court reported 
in C. Mackertich v. Stewart and Company 
Limited*. In that case the Supreme Court 
upheld the maintainability of a revision where 
the revision was filed by a tenant against whom 
execution was levied. The contention of 
the tenant in revision was that the eviction 
was a nullity. The Supreme Court upheld 
the maintainability of the revision, obviously 
under section 115 of the Code of Civil Proce- 
dure. This case however, cannot serve as a 
precedent for the ' present case. The case 
before the Supreme Court arose out of a suit 
between a landlord and a tenant in which a 
decree in ejectment was passed against the 
tenant. At the’ execution stage the tenant 
pleaded the decree to be a nullity. When 
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that plea was rejected by the Executing 
Court, he sought to file a revision to the 
High Court under section 115 of the Code. 
It was while examining the maintainability of 
such a revision that the Supreme Court had 
rendered their decision. With respect, the 
decision is understandably correct, since the 
revision in that case arose out of proceedings 
in execution of a decree in ejectment passed 
in an ejectment suit. Such is not the case 
in the present proceedings. This case is the 
very obverse. In any case the matter has 
got to be considered not under section 115 of 
the Code, but wholly on an interpretation and 
application of section 18 (2) of the Rent 
Control Act. 


7. Section 18 (2) happens to have been 
construed and applied by this Court in this 
very case between the same ‘parties in connec- 
tion with an earlier order in execution passed 
by the Rent Controller. That decision was 
in C.R.P. No. 1769 of 1979. In that case 
Venugopal, J., upheld a similar preliminary 
objection to the maintainability of a revision 
under section 18 (2) of the Rent Control 
Act against an order passed by the Rent Con- 
troller in execution. The learned Judge 
described the bar under section 18 (2) as “an 
absolute prohibition” I respectfully agree this 
description. 


8. For the reasons which I have earlier 
rendered, I uphold the preliminary objection 
put forward on behalf of the landlord-respon- 
dent and dismiss this petition. There will, 
however, be no order as to costs. 


R.S. Petition dismissed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 

PRESENT :—S. Suryamurthy, J. 


Thiruvallur Finance Corporation (Regd), 
represented by its Managing Partner, 


Sri V. Govinda Naidu Petitioner* 
J.: 
V. T. Subramaniam Respondent. 


Civil Procedure Code (V of 1908), Order 6, 
rule 17—Amendment of plaint—Swuit for reco- 
very of a sum of money—Subsequent applica- 
tion for amendment to sue alternatively on 


the original cause of action—Amendment 
allowable. 
Held: In the instant case, the suit promissory- 


note was said to have been given as a collateral 
security for payment of the future instalments 
due by the successful bidder of the chit in 
auction, viz., the defendant. The suit pro- 
missory-note had been executed contempo- 
raneously with the receipt of the bid amount 
by the defendant. Though the recital would 
make it that a cash of Rs. 2,500 was received, 
it would appear that only the bid amount, 
which might have been less than the amount 
mentioned in the suit promissory-note was 
received. The true nature of the transaction 
was not set out in the suit promissory-note. 
‘All the terms and conditions of the contract 
were not incorporated therein. Therefore, 
the plaintiff was entitled to found the cause 
of action on the original debt, viz., the receipt 
of money by the defendant. In the circum- 
stances, there would be no change in the cause 
of action by amending the plaint. 


[Para. 5.] 


Case referred to:— 


Perumal y. Kamakshi, (1938) 2 M. L. J. 
189: I.L.R. (1938) Mad. 933: 48 L.W. 
220: A.I.R. 1938 Mad. 785. 


Petition under section 115 of Act (V of 1908), 
praying the High Court to revise the order 
of the Court of the District Munsif, Tiruvallur, 
dated 15th February, 1980 and made in I.A. 
No. 2003 of 1979 in O.S. No. 771 of 1978. 
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19th June, 1981. 
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D. Raju and M. Venkatachalapathy, for 
Petitioner. 


O. R. Abdul Kalaam, for Respondent. 
The Court made the following 


Orprr.—This is a civil revision petition 
against an order of the Learned District 
Munsif, of Tiruvallur, dismissing a petition 
filed by the plaintiff under Order 6, rule 17 
of the Code of Civil Procedure, to amend the 
plaint, enabling the plaintiff to sue the defen- 
dant alternatively on the original cause of 
action. 


2. The suit was filed for the recovery of a 
sum of Rs. 2,813-34 due on a promissory- 
note dated 16th October, 1975, executed by 
the defendant for the consideration of 
Rs. 2,500 alleged to have been received in 
cash. The promissory-note was intended to 
be executed originally by the defendant as 
well as his wife. Subsequently, the wife did 
not join in the execution of the promissory- 
note, though it would appear to have been 
written as if it was executed by both the 
defendant and his wife. Therefore, the 
defendant contended in his written statement 
that he cannot be made liable on the promis- 
sory-note “as he agreed to be liable jointly 
along with other executant from whom the 
plaintiff failed to obtain her signature’. 
There was no other executant except the 
defendant and what the defendant obviously 
means by referring to ‘the other executant” 
is the person who was going to join in the 
execution of the promissory-note, but did not 
do so. In view of the stand taken by the 
defendant, the plaintiff sought the amend- 
ment. The plaintiff is entitled to sue upon 
the promissory-note and the onus is on the 
defendant to prove that he executed the pro- 
missory-note only on the faith that his wife 
will also join in the execution thereof and 
that otherwise, he would not have executed 
the promissory-note. 


3. The consideration for the suit promissory- 
note is said to be the chit amount received 
in cash by the defendant after successfully 
bidding for the same. The suit promissory- 
note was, therefore, executed as a collateral 
security and it has not embodied all the terms 
of the contract. The true nature of the 
transaction has to be proved and the fact that 
the suit promissory-note has been given as a 


PD 
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collateral security would be rendered probable 
by the fact that it was executed contempo- 
raneously with the receipt of the bid amount. 
The suit may, therefore, lie on the debt apart 
from the instrument.. 


4. In Perumal v. Kamakshi, the question 
whether a person who has lent money on a 
promissory-note can sue to recover the debt 
apart from the note when the note embodies 
the terms of the contract with the borrower, 
but is inadmissible in evidence owing to a de- 
fect in the stamping, was considered by a 
Full Bench of this Court and Leach, CJ., 
speaking for the Bench, observed as follows :— 


“Tf the promissory-note embodies all the 
terms of the contract and the instrument 
is improperly stamped, no suit on the debt 
will lie. Section 91, Evidence Act, and 
section 35, Stamp Act, bar the way. But 
if it does not embody all the terms of the 
contract, the true nature of the transaction 
can be proved and where an instrument has 
been given as collateral security or by way 
of conditional payment, a suit on the debt 
will lie. The fact that the execution of the 
promissory note is contemporanous with the 
borrowing cannot exclude the possibility of 
the instrument having been given as colla- 
teral security or by way of conditional pay- 
ment. Whether a suit lies on the debt 
apart from the instrument therefore depends 
on the circumstances under which the instru- 
ment was executed”. 


5. In the instant case, the suit promissory 
note is said to have been given as a collateral 
security for payment of the future instalments 
due by the successful bidder of the chit in 
auction, viz., the defendant. The suit pro- 
missory-note has been executed contempora- 
neously with the receipt of the bid amount by 
the defendant. Though the recital would 
appear to be that a cash of Rs. 2,500 was re- 
ceived, it would appear that only the bid 
amount, which might have been less than the 
amount mentioned in the suit promissory-note 
was received. The true nature of the trans- 
action is not set out in the suit promissory- 
note. All the terms and conditions of the con- 
tract are not incorporated therein. There- 


A 
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fore, the plaintiff is entitled to found the cause 
of action on the original debt, vig., the re- 
ceipt of money by the defendant. In the cir- 
cumstances, there would be no change in the 
cause of action by amending plaint. Hence, 
this, civil revision petition is allowed: the 
order of the learned District Munsif of Tiru- 
vallur, in I.A. No. 2003 of 1979 in O.S. 
No. 771 of 1978 is set aside; and the petition 
for amending the plaint is allowed with costs 
throughout. 


R.S. ——— Petition allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—V. Balasubrahmanyan, J. 
N. Nataraj 
v. 


Petitioner” 


Gangawar Mahajana Trust by its Presi- 
dent P. Kanniah, Coimbatore 
Respondent. 


Tamil Nadu Court-fees and Suits Valuation 
Act (XIV of 1955), section 50—Permanent 
injunction — Sujit to restrain defendants from 
preventing plaintiff trust from entering, hold- 
ing meetings and celebrating festival in temple 
—Injunction granted by Court below—H igh 
Court remanding case to lower appellate Court 
ito decide question of trust’s title or interest in 
the temple, and collect court-fee from party 
found liable — Second defendant moving for 
appointment of Commissioner to ascertain 
market-value of temple—Application dismis- 
sed—Court-fee already paid held supficient-— 
Revision to High Court. 


A trustee of a temple, or any one making a 
claim to the office of a trustee of a temple, 
thereby does not have or claim, any interest 
in any property as owner. The temple pro- 
perties are, in the strict sense, the properties 
of the idol. ‘The temple as such is an item 
of property, and belongs to the idol and owner- 
ship cannot be attributed to the trustee either 
of the temple as such or the temple properties 
merely for the reason that as trustee, he has 
the power and the authority to manage and 
administer those properties. [Para. 7.] 


A. temple is a temple whether it is a public 
temple or a sectarian temple. A temple may 
ef SS? 


a 


*C.R.P. No. 527 of 1978. . 
: °° 16th’ October, 1981. 
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be a Structure of stones or brick and mortar, 
but it can hardly be regarded as an item of 
marketable property, because as a place of reli- 
gious worship, it is extra commercium. 


[Para. 8. ] 


A temple cannot be equated to a house in the 
sense that it is marketable or that it has a 
market value. Such title as the plaintiffs 
claim must be regarded only as a claim con- 
sistent with their status as trustee. 


[Para. 8.] 


The lower Court was right in holding that the 
Court-fee already paid has been properly paid 
for a suit of this description under section 50 
of the Tamil Nadu Court-fees and Suits 
Valuation Act, 1955. [Para. 9.] 


Case referred to:— 


Rajagopala Naidu y. Ramasubramania Aiyar, 
(1923) 45 M.C.J. 274: I.L.R. 46 Mad. 
782: 18 L.W. 326: A.I.R. 1924 Mad. 19. 


Petition under section 115 of Act V of 1908 
praying the High Court to revise the grder 
and decretal order of the Court of the II 
‘Additional Subordinate Judge, Coimbatore, 
dated 24th October, 1977 and passed in I.A.. 
No. 65 of 1977, in A.S. No. 54 of 1970 (O. 
S. No. 76 of 1966 D.M.O., Combatore). 


N. S. Varadachari, for Petitioner. 


K. Venugopal, for Respondent. 
The Court made the following 


Orper.—For a disposal of this revision, some 
background facts may be stated.  Gangawar 
Mahajana Trust, which is a charitable trust, 
instituted a suit O.S. No. 76 of 1966 in the 
District Munsif’s Court, Coimbatore against 
two persons, for a permanent injunction res- 
training the defendants from preventing the 
‘entry of the plaintiff trust or any of its mem- 
bers in the temple for holding their meetings, 
celebrating their festivals and the like. The 
suit was opposed by the defendants. . Al- 
though the relief claimed was for a bare in- 
junction, the learned. District Munsif appears 
to have covered a wider field at the trial having 
regard-to the details of the pleadings between 
the parties. One of the issues raised in: the 
suit by the trial Court was: 
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‘Whether the Gangawar Mahajana Trust is 
- entitled to or has any interest in Mahali 
Amman temple or its premises?” 


The learned District Munsif answered this 
issue in favour of the plaintiff and also grant- 
ed a permanent injunction as prayed for by 
the plaintiff. The 2nd defendant preferred 
an appeal before the Sub-Court, Coimbatore. 
The Sub-Court, while affirming the decree of 
the trial Court on the issue as to the relief of 
permanent injunction, declined to go into the 
question of title raised by the issue extracted 
by me earlier. On the last part of the deci- 
sion of the Sub-Court, the plaintiff felt aggriev- 
ed and carried the matter in second appeal be- 
fore this Court. Ismail, J.,-as he then was, 
while disposing of Gangawar Mahajana Trust 
v. N. Natarajan*, observed that the Sub-Court 
was technically right in holding that the issue 
as to title did not properly arise in the suit, 
which was one for a bare injunction and no- 
thing more. Nevertheless, ‘the learned Judge 
thought fit to remand the case to the Sub- 
Court for a decision on the question as to title, 
since in the opinion of the learned Judge, it 
was proper not to drive the parties to a sepa- 
rate suit on the question of title. While mak- 
ing his order of remand in the manger afore- 
said, the learned Judge also incidentally direct- 
ed that if by reason of the Court below going 
into the question of title, there was any lia- 
bility for payment of court-fee in respect of 
the property, the deficient court-fee on that 
basis may be collected from the parties both 
in respect of the plaint and in respect of the 
memorandum of first appeal. 


2. After this remand, the matter came 
before the Sub-Court for a disposal, afresh on 
the issue of title. ‘At that stage, a question 
was mooted as to the court-fee payable on the 
relief as to title. The 2nd defendant, who is 
the petitioner in this revision, then moved the 
Sub-Court for the appointment of a Commis- 
sioner to ascertain the market value of the 
temple and its precincts, so that the proper 
court-fee may be determined on the relief as 
to the declaration title. This application was 
dismissed by the Sub-Court by -order, dated 
24th October, 1977. It is this order which 


-has been brought before this Court in revision. 





1. S.A. No. 1552 of 1972. 


I) 


3. I may first observe that it is somewhat 
Jate, in the day for me to rake up the ques- 
tion whether, having regard to the frame of 
the suit, it is worth anybody’s while or the 
Sub-Court’s while to have gone into the ques- 
tion of title at all, for that matter, rightly or 
wrongly has been concluded by the order of 
temand made by Ismail, J., in the second 
appeal, to the terms of which I have made 
reference earlier. I must also make it clear 
that in the order of remand made by Ismail, 
J., there is no specific finding, based on any 
determination of calculation, that the court-fee 
paid already in the Courts below was deficient 
under any provisions of the Court-fees Act, 
Ismail, J., merely made a tentative observation 
to the effect that, if there is any deficit court- 
fee, that might be collected before the parties 
may be allowed to join issue on the question 
of title before the Sub-Court. 


4. In this revision, as I said, the only ques- 
tion is whether the Sub-Court was right in 
rejecting the application for appointment of a 
Commissioner for ascertaining the market 
‘value of the said temple and its precincts for 
the purpose of determination of court-fees. 
The learned Subordinate Judge pointed out 
that the dispute in the suit relates to the temple 
and the site on which the temple stands. He 
took the view that there is no such thing as 
the determination of any market value, once 
the suit property was acknowledged by the 
parties to be a temple. He noticed that the 
plaintiff had already paid court-fee on the 
plaint purporting to pay it under section 30 of 
the, Tamil Nadu Court-fees and Suits Valua- 
tion Act, 1955. The learned Judge held that 
section 30 is an inappropriate provision, hav- 
ing regard to the fact that the suit property is 
a temple and could not be valued in terms of 
market value. After considering whether any 
other provision in the Court-fees Act would 
apply to a property of this kind, in respect of 
‘which relief is claimed in the suit, the learned 
Judge held that the court-fee would fall to be 
payable only under section 50 of the Act. 
In that view, the learned Judge held that there 
was no question of ascertainment of market 
value either by the appointment of a Commis- 
‘sioner or otherwise. 


5. It seems to me that the learned Subordi- 
mate Judge had arrived at a correct conclusion 
M L J—28 
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on a proper understanding of the nature of 
the property in the suit and on a correct appli- 
cation of the relevant provisions of the Court- 
fees Act. RE- 


e. a 


6. Learned counsel for the plaintiff, who is 
the contesting respondent in this revision, re- 
ferred us to a very early judgment in a Full 
Bench of this Court in Rajagopala Naidu v. 
Ramasubramania Aiyar’, That was a case, 
in which the question arose, whether there was 
any market value for a temple, as such, for 
the purpose of court-fees in a suit for recovery 
of possession of a temple. The case arose 
under the Court-fees Act, 1870. A study of 
this Full Bench decision shows that ultimately 
the members constituting the Full Bench did 
not think fit to consider or answer the ques- 
tion specifically referred to them. Neverthe- 
less the expressions of opinion of the learned 
Judges, who constituted the Full Bench as well 
as of the learned Judges who made a refer- 
ence to the Full Bench, are instructive. They 
explain from different angles, the law on the 
subject. Spencer, J. and Venkatasubba Rao, 
J., constituted the Bench, which made the re- 
ference. Spencer, J., observed in his refer- 
ring judgment, that where a plaintiff, who is 
a trustee of the temple, prays for possession 
along with other trustees, then the question of 
his possession should be dealt with as posses- 
sion to which he is entitled in the status of 
trustee that is to say, without having any 
personal interest in the trust property: likewise 
the possession claimed by the temple trustee is 
also only such possession as the holder of the 
office is capable of. These observations were 
made by Spencer, J., in the view that the 
ownership of temple properties can only be 
vested in the idol. Venkatasubba Rao, J., in 
his separate referring judgment expressed a 
similar view when he observed that a temple, 
being extra commercium, was incapable of 
having a market value and court-fee cannot 
be demanded on the basis of ascertainment of 
the value of the temple in a suit for possession 
filed by the trustee. When the matter came 
before and was considered by the Full Bench, 
Sir Walter Salis Sehwabe, the learned Chief 
Justice, also expressed much the same view of 


ee 

i. I.L.R. 46 Mad. 782: 18 L.W. 326: 
(1923) 45 M.L.J. 274: A.I.R. 1924 Mad. 
19. 
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the relationship between a trustee of a temple 
and the temple, as such for the purpose of 
the enactment relating to court-fees. He ob- 
served that a temple is non-alienable and has 
no market for it and hence there can be no 
market value, for it too, for purpose of the 
Court-fees Act. ‘According to the learned 
‘Chief Justice, a suit for possession of a temple 
will have to be valued for purposes of court- 
fees under the residuary provision in the sta- 
tute which lays down the court-fee for pro- 
ceedings “not otherwise provided for’. The 
other two learned Judges constituting the Full 
Bench agreed with the view expressed by the 
learned Chief Justice. 


7. Although the Full Bench had clearly ex- 
pressed that they were not deciding the ques- 
tion referred to them, the expressions, of opi- 
nion of fhe learned Judges, which I have prietly 
summarised in the foregoing paragraph, show 
clearly the nature of the temple as a species 
of property, particularly in relation to the fiscal 
provisions of the Couurt-fees Act. The opi- 
nion uniformly expressed by the learned Judges 
is to the effect that it would be inapt to regard 
a temple as a marketable property having or 
possessing a market value as such. It is also 
clear that a trustee of a temple, or any one 
making a claim to the office of a trustee of a 
temple, thereby does not have, or claim, any 
interest in any property as owner. The tem- 
ple properties are, in the strict sense, the pro- 
perties of the idol. The temple as such, as 
an item of property, also belongs to the idol 
and the ownership cannot be attributed to the 
trustee either of the temple as such or other 
temple properties merely for the reason that 
as trustee, he has the power and the authority 
to manage and administer those properties. 


8. Learned counsel for the ist defendant 
sought to make a point of distinction based on 
the fact that the suit temple was not claimed 
to be a public temple, but was claimed to be 
only a shrine belonging to the plaintiff-trust 
composed of members of a particular com- 
munity. I do not think that the distinction 
sought to be made by the learned counsel leads 
to a difference in the application of the princi- 
ples I have stated above. A temple is a 
temple whether it is a public temple or a 
sectarian temple. A temple may be a struc- 
ture of stones or brick and mortar, but it can 
hardly be gegarded as an item of marketable 
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property, because as a place of religious wor- 
ship, it is extra commercium. A temple is | 
sometimes called a House of ‘God but the} 
learned Judges in the Full Bench decision have 
pointed out that a temple cannot be equated 
to a house in the sense that it is marketable 
or that it has a market value. It may be that 
the plaintiff in this case had claimed title to the f 
temple. But they have also described them- f 
selves unmistakably as a trust. Such title, as | 
they claim, therefore, must be regarded only | 
as a claim consistent with their status as trus- Ẹ 
tees. In that sense, the present case cannot f 
be distinguished at all from that of a public ` 
temple, managed and administered by the 
temple authorities. 





9. Having regard to the considerations 
stated above, the learned Subordinate Judge 
was right in holding that the court-fee already 
paid must be dealt with as having been pro- 
perly paid for a suit of this description under 
section 50 of the Act. This revision is accord- 
ingly dismissed. However, there will be no 
order as to costs. 


S Revision dismissed. 





D: 


I] ` APPASWAMY ve AUTHORISED OFFICER (L-R.), KOVILPATTI (Nainar Sundaram, 7-) 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS, 


(Special Original Jurisdiction. ) 
PRrESENT:—S. Nainar Sundaram, J. 


R. V. Appaswamy Petitioner* 
V. 

Authorised Officer (Land Reforms) 
Kovilpatti, Tirunelveli District 


Respondent. 


Tamil Nadu Land Reforms (Fixation of 
Ceiling on Land) Act (LVIII of 1961), sec- 
tions 15 (a) and 50 (9)—Scope and appli- 
cability — Proceedings under the Act upto 
Chapter VI completed—Amount for the land 
acquired determined — Draft assessment roll 
and final assessment also completed—Amount 
payable for the land acquired disbursed — 
Attempt after lapse of 3 years and 5 months 
proposal by Government under section 50 
(9) to correct entry as to final assessment — 
Nottca quashed. 


Held: The machinery under section 50 of 
the Tamil Nadu Land Reforms (Fixation of 
Ceiling on Land) Act, is elaborate and com- 
prehensive. The .amount for the land ac- 
quired has got to be determined at the rate 
specified in Schedule III as stated in sec- 
tion 50 (9) of the Act. There is a process 
for preparation and publication of the draft 
assessment roll, - considering the objections 
over the draft assessment roll and then caus- 
ing the publication of the final assessment 
roll. [Para. 2.] 


The Janguage of section 50 (9) being similar 
to that in section 15 (a) of the Act, the princi- 
ple that the power under the latter provision 
only applies to mistake in the correctness not 
of the merits but of the form of the entry in 
the final settlement and that it is directed 
against clerical or arithmetical mistakes, as 
held in Syed Rabia Beevi v. The Authorised 
Officer, (1970) 2 M.L.J. 700: 83 L. W. 
555, applied with equal force with regard to 
the scope of the power under section 50 (9) 
of the Act. The reasons given by the res- 
pondent for reopening the matter cannot be 


*W.P. No. 2135 of 1979. 
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sustained in view of the principle that the 
power to correct a bona fide mistake in regard 
to any entry cannot take within its amplitude 
a power to correct mistakes on merits. The 
determination of the amount as per Sche- 
dule III, preparation of the assessment roll, 
considering the objections over the same and 
the publication of the final assessment roll 
have all been done adhering to the provisions 
of the Act, and the whole matter got con- 
cluded long back after an investigation into 
and) adjudication over the merits of the case. 
Viewed in this light, it is not possible to 
countenance the notice issued by the respon- 
dent after the lapse of 3 years and 6 months 
under section 50 (9) as to making corrections 
in the final assessment roll on the ground of 
bona fide mistake and recovering the com- 
pensation already paid. [Para. 3.] 


Case referred to:— 


Syed Rabia Beevi v. The Authorised Officer, 
(1970) 2 M.L.J. 700: 83 L.W. 555. 


Petition under Article 226 of the Constitution 
of India, praying that in the circumstances 
stated therein, and in the affidavit filed there- 
with the High Court will be pleased to issue 
a writ of certiorari calling “for the records 
relating to M.R. IIIj19/SKL|17-70, dated 
29th March, 1979, of the Authorised Officer, 
Kovilpatti. 


G. Ravishankar, for R. G. Rajan and D. V. 
Sivagnanam, for Petitioner. 


A. Sadanandam, for Government Pleader, for 
Respondent. 


The Court made the following 


Orper.—The matter arises under the Tamil 
Nadu Land Reforms (Fixation of Ceiling 
on Land) Act (LIII of 1961) (hereinafter 
referred to as ‘the Act’). All the proceed- 
ings under the Act upto Chapter VI of the 
Act have been completed. Even the deter- 
mination of amount for the land acquired by 
the Government has been done by the respon- 
dent. By order, dated 15th October, 1975, he 
determined the amount payable for the land 
acquired at Rs. 19,049-64p. It is admitted 
that the preparation and publication of the 
draft assessment roll and then the final assess- 
ment roll pursuant to such determination 
have also been completed and the amount 
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payable for land acquired has also been dis- 
bursed. Practically, after the lapse of 
3 years and 5 months, the respondent has pro- 
posed to take action under section 50 (9) of 
the Act. In the impugned notice, dated 29th 
March, 1979, under section 50 (9) of the 
Act, the respondent has stated that the sur- 
plus lands acquired under the Act remained 
waste for five years immediately prior to the 
publication of the notification under sec- 
tion 18 (1) and as no income was derived 
from those lands then, no amount is payable 
for the said surplus lands, and hence it is 
proposed to make necessary corrections in the 
final assessment roll on the ground of bona 
fide mistake and recover the amount already 
paid. So stating, the respondent called upon 
the petitioner to make his representation 
against the proposed action. 


2. Mr. G. Ravishankar, learned counsel 
appearing for the petitioner submits that the 
power under section 50 (9) of the Act is 
similar to the power under section 15 (æ) of 
the Act and the ratio of the Division Bench 
of this Court in Syed Rabia Beevi v. The 
Authorised Officer’, would squarely apply to 
the power under section 50 (9) of the Act. 
Section 15 (a) of the Act reads as follows: 


“15. Power to rectify bona fide mistakes 
_and clerical errors.—Notwithstanding any- 
thing contained in sections 12 and 14, the 
authorised officer, may, either of his own 


motion or on the application of any of the 


parties— 


(a) if he is satisfied that a bona fide mis- 
take has been made in regard to any entry 
in the final statement published under sec- 


tion 12 or 14, make the necessary correc- 


tions therein”. 


The language of section 50 (9) of the Act is 
practically similar as could be seen from the 
following extract of the said provision :— 


“50 (9). The authorised officer may, if 
he is satisfied either of his own motion or 
on the application of any of the parties 
that a bona fide mistake has been made in 
regard to any entry in the draft assessment 





¥ 
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roll or in the assessment roll as published 
finally, make necessary correction therein 
and on such correction being made, the 
provisions of sub-sections (3) to (8) shall, 
as far as may be, apply thereto”. 


The machinery under section 50 of the Act 
is elaborate and comprehensive. The amount 
for the land acquired has got to be deter- 
mined at the rate specified in Schedule III as 
stated in section 50 (3). of the Act. There 
is a process for preparation and publication 
of the draft assessment roll, considering the 
objections over the draft assessment roll and 
then causing the publication of the final 
assessment roll. 


3. With regard to the scope of the power 
under section. 15 of the Act, the decision of 
the Division Bench referred to above sets out 
the ratio in the following terms :— 


“It seems to us that section 15, having 
regard to the language employed, does 
not amount to the usual power of revision. 
The power of revision is conventionally con- 
ferred by the Legislature by employing the 
words ‘if the officer is satisfred about 
the legality, propriety and correctness of 
the order’. ` That is not the language of 
section 15. The mistake that can be cor- 
rected under section 15 (a) is in regard to 
entry in the final statement. It follows, 
therefore, that if the entry in the final state- 
ment is based upon the earlier decision 
after hearing the objections under sec- 
tions 10 and 12, it is not contemplated that 
section 15 is to cover such a situation. 
Elaborate procedure has been laid down by 
sections 10 to 12 for preparing the draft 
statements, hearing objections and then after 
disposing of the objections publishing a 
final statement. ‘Any finding that is arri- 
ved at in respect of the material entries in 
the form would be as a result of deciding 
the pros and cons in the light of the objec- 
tions. If that is kept in view, it is obvious 
that, under section 15, it is not intended 
that a finding arrived at in a solemn and 
quasi-judicial fashion could be set at naught 
merely because the officer is satisfied that 
a bona fide mistake has been made. If 
that were the intention, the language em- 
ployed in section: 15 would have been diffe- 
fent. What appears to us to be the scope 
of section 15 is that it applies to mistake 


RY 
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in the correctness not of the merits but of 
the form of the entry in the final state- 
ment, just as section 15 (b) is directed 
against clerical or arithmetical mistake”. 


The language of section 50 (9) being similar 
to the language employed in section 15 (æ) 
of the Act, the ratio of the Division Bench 
applies with equal force with regard to the 
scope of the power under section .50 (9) of 
the Act. The reasons given by the” respon- 
dent for reopening the matter cannot be sus- 
tained in view of the principle that the power 
to correct a bona fide mistake in regard to 
any entry cannot take within its amplitude a 
jpower to correct mistakes on merits. This 
is exactly what the respondent has proposed 
to do. This violates the principle laid down 
by the Division Bench while construing the 
power to correct bona fide mistakes in regard 
to any entry under section 15 of the ‘Act. ‘As 
stated above, the determination of the amount 
as per Schedule III, preparation of the assess- 
ment roll, considering the objections over the 
same and the publication of the final assess- 
ment roll have all been done adhering to the 
provisions of the Act, and the whole matter 
got concluded long back after an investigation 
into and adjudication over the merits of the 
case. Viewed in this light, it is not possible 
to countenance the notice issued by the res- 
pondent and which is being impugned in the 
writ petition. This obliges me to interfere 
in writ proceedings. Accordingly, this writ 
petition is allowed. There will be no order 
as to costs. 


R.S. 





Writ petition allowêd. 
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UN THE HIGH COURT OF 
TURE AT MADRAS. 


PRESENT :—S. Mohan, J. 


Iqbal and Company, 
A. Mohamed Hassim 


y. 
Abdul Rahim 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960) (as amended by 
Act XXIII of 1973), section 11 (4)—Peti- 
tion for eviction on grounds of wilful default 
in payment of rent, requirement for personal 
occupation and demolition and reconstruction 
pending — Application under section 11 (4) 
filed by landlord—Failure by tenant to pay 
the admitted rent into Court—Petifion order- 
ed—Tenani granted time to deposit arrears— 
Arrears not deposited—Petition for extension 
of time dismissed — Appeals to Appellate 
Authority by tenant, one against the order in 
tha section 11 (4) application and another 
against the order refusing to extend time — 
Appeals dismissed—Revision against dismissal 
not competent. 


JUDICA- 


by its Partner, 
Petitioner” 


Respondent. 


Pending a petition for eviction of the tenant 
on three grounds—wilful default in payment 
of rent, requirement for personal occupation 
and for demolition and reconstruction—an 
application was filed under section 11 (4) of 
the Tamil Nadu Act XVIII of 1960, contend- 
ing that the admitted rent not having been 
paid into Court the tenant’s counter-affidavit 
could not be entertained. The Controller 
allowed the application on 22nd August, 1980, 
and directed the tenant to deposit the rent due 
from Ist November, 1977 at Rs. 500 per 
month on or before 5th September, 1980, less 
arrears already paid failing which further pro- 
ceedings will be stopped and the tenant direct- 
ed to put the landlord in possession of the 
concerned building. On 4th September, 
1980, the tenant filed an application asking 
for extension of time for two weeks. The 
application was dismissed on 20th September, 
1980, and the tenant was directed to put the 
landlord in possession of the building. Appeals 
preferred to the lower Appellate Authority 
failed. 
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On revision to the High Court, 


Held: Section 11 of the Tamil Nadu Build- 
ings (Lease and Rent Control) Act, speaks 
of the payment or deposit of rent during the 
pendency of the proceedings for eviction. 
Sub-section (1) to section 11 of the Act 
states that unless all the arrears of rent due 
in respect of the building upto the date of 
payment or deposit is made, it would not be 
open to the tenant to contest an application 
for eviction. This is before the Original 
Authority. Likewise, before the Appellate 
Authority also, such a payment has to be 
made. Sub-section (2) requires the deposit 
of rent to be made within the time and in 
the maner prescribed. In the instant case, 
revision-petitioner-tenant was called upon 
to pay the rent from 1st November, 1977, at 
the rate of Rs. 500 per month on or before 
Sth September, 1980, less the admitted arrears 
of Rs. 3,500 already paid. It is only by 
virtue of this power the order dated 22nd 
‘August, 1980 came to be passed having regard 
to the above statutory provisions. If really 
the tenant was serious about his appeal, he 
should have deposited the arrears within the 
due date. [Paras. 5 and 6.] 


Admittedly, at the time of preferring the ap- 
peal, the arrears had not been‘paid or de- 
posited in terms of section 11 (1) of the Act. 
Hence, the appeals themselves should not 
have been entertained, apart from the fact that 
the order pased on 22nd ‘August, 1980, work- 
ing itself out. . When the appeals them- 
selves were incompetent, the question becomes 


academic whether there was justification in’ 


refusing to deposit the amount. This is be- 
cause purely of the statutory provisions and 
one cannot import the general consideration 
of justice or equity in a case of this character. 


[Para. 6.] 


Petition under section 25 of the Tamil Nadu 
Buildings (Lease and Rent Control) Act 
(XVIII of 1960) (as amended by Act XXIII 
of 1973) praying the High Court to revise the 
decree of the Court of Small Causes (Vi 
Judge, Appellate Authority), Madras, dated 
30th: July, 1981 and made in H.R.A. Nos. 
1644 of 1980 and 1662 of 1980, respectively 
in M.P. Nos. 404 of 1980 and 584 of 1980, 
respectively confirming the order, dated 20th 
Septemperg@1980 in H.R.C. No. 3328 of 
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1978, respectively on the fle of the Court of 
Small Causes (XIV Judges), Madras. 


S. Subramaniam, for Petitioners. 


Habibullah Basha, for Respondent. 
The Court delivered the following, 


JupcmenT.—This is a very hard case and as 
the saying goes ‘hard case makes bad law’. 
Both these revisions can be dealt with under a 
common order. The respondent herein filed 
H.R.ıC. No, 3328 of 1978 for eviction of the 
revision petitioner on three grounds, namely: 


1. He wilfully defaulted in payment of rent 
for the period from ist July, 1977 to 3lst 
October, 1978; 


2. For personal occupation; and 
3. For demolition and reconstruction. 


While that application was pending, the res- 
pondent took out M.P.No. 404 of 1980 
under section 11 (4) of the Tamil Nadu Build- 
ings (Lease and Rent Control) Act contend- 
ing that the admitted rent had not been paid 
into Court and therefore the counter of the 
respondent in H.R.C. No. 3328 of 1978 
could not be entertained. By an order, dated 
22nd August, 1980, the Rent Controller allow- 
ed that petition and directed the revision peti- 
tioner to pay the respondent herein the rent 
due from ist November, 1977 till date at the 
rate of Rs. 500 per month on or before Sth 
September, 1980 less adimitted arrears of 
Rs. 3,500 paid, failing which all further pro- 
ceedings will be stopped and that the revision 
petitioner will be directed to put the respon- 
denti herein in possession of the building and 
the Rent Controller adjourned the case to be 
called on 6th September, 1980. Thereafter, 
on the 4th Spetember, 1980, the revision- 
petitioner filed M.P. No. 584 of 1980 stating 
that since he was taking effective steps to pre- 
fer an appeal against the order, dated 22nd 
August, 1980 made in the above M.P., time 
to deposit may be extended by two weeks 
since certified copy had not been furnished to 
him. It was also stated therein that should 
the Court be not inclined to grant extension, 
the order, dated 22nd August, 1980 being con- 
ditional, will work itself out. One thing which 
requires to be stated which has a great bear- 
ing on the question to be decided at this stage 
is what was averred in the affidavit: 


t] 


“Without prejudice to the petitioner’s con- 
tention, the petitioner is ready and willing 
to deposit the entire amount into Court less 
the admitted arrears already paid.” 


“This petition was dismissed on 20th Septem- 
ber, 1980 and thereupon, M.P. No. 404 of 
1980 was taken up and an order, dated 20th 
September, 1980 was passed to the following 
effect : l 


“The petitioner herein filed a petition under 
section 11 (4) of the Act praying this Court 
to stop all further proceedings as the res- 
pondent has failed to pay the rents, before 
contesting the main petition. This Court 
by its order, dated 22nd August, 1980 
directed the respondent herein to pay the 
arrears less the admitted arrears to the peti- 
tioner on or before 5th September, 1980, 
failing which all further proceedings will be 
stopped and the respondent would be direct- 
ed to put the petitioner in possession of the 
property. The respondent submitted before 
the Court that he intends to file an appeal 
and prayed for operation of the stay of pro- 
ceedings. This Court again by its order, 
dated 20th September, 1980 in M.P. No. 
584 of 1980 rejected the plea of the peti- 
tioner on the ground that no stay was obtain- 
ed and dismissed the abovesaid M.P. As the 
respondent has not complied with the order 
passed in M.P. No. 404 of 1980, all fur- 
ther proceedings are ordered to be stopped 
and the respondent is directed to put the 
petitioner in possession of the property.” 


2. Aggrieved by the order of eviction made 
under section 11 (4) of the Act and refusal 
to grant time, two appeals were preferred to 
the Appellate Authority. H.R.A. No. 1644 
of 1980 is against M.P. No. 404 of 1980, 
while H.R.A. No. 1662 of 1980 is directed 
against M.P. No. 584 of 1980. They were 
dealt with as independent appeals and by an 
order of even date 30th July, 1981, on a 
consideration of the entire matter, both the 
appeals came to be dismissed. Further it re- 
quires to be stated that during the pendency 
of the appeals, the amount directed to be de- 
posited in M.P. No. 404 of 1980 was depo- 
sited. Notwithstanding the same, the appeals 
came to be dismissed. The result was the evic- 
tion order stood. It is to revise this order 
C.R.P. No. 3160 of 1981 is directed against 
H.R.A. No. 1644 of 1980, while ‘C.R.P. 
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No. 3161 of 1981 is directed against H.R. 
A. No. 1642 of 1980. 


3. The learned Advocate-General contends 
first and foremost that the revision petitioner 
in a separate application even before the ex- 
piry of the date, namely, 5th September, 1980, 
approached the Court for extension of time. 
The reason adduced for extension of time was 
that an appeal was being preferred. As a 
matter of fact, the certified copy of the order 
was applied for on the very date of the order, 
namely, 22nd August, 1980. Under those cir- 
cumstances, where the revision petitioner had 
come forward within the due date on 4th Sep- 
tember, 1980 itself to comply with the order 
expiring on 5th September, 1980, the ‘Court 
in the interest of justice should have granted 
time. This is all the more so, because sec- 
tion 11 (4) of the Act does not require evic- 
tion to be passed as a conditional order since, if 
sufficient cause is shown as to why the depo- 
sit is not complied with, the eviction order 
should not be passed. In the instant case, it 
cannot be contended that sufficient cause was 
not shown. If'therefore, the failure to exer- 
cise jurisdiction is improper and should the 
‘Court be inclined to direct reconsideration now, 
the entire arrears as directed on 22nd August, 
1980, having been paid, the Rent Control ap- 
plication should be remitted for consideration 
on merits. The lower appellate authority has 
also gone wrong in failing to note that there 
was no lack of bona fides at all in so far as the 
revision: petitioner seeking extension of time 
on a valid ground. Therefore under those 
circumstances, the failure to deposit the amount 
on or before 5th September, 1980 cannot loom 
large. Had the extension been granted, there 
would have been no scope for passing an order 
of eviction and therefore the original order, 
dated 22nd August, 1980 also has to go back. 


Hence the revisions have to be allowed in the 
interest of justice. 


4. Mr. Habibullah Basha, the learned coun- 
sel for the respondent-landlord would contend 
that assuming for a moment that the order 
passed on 22nd August, 1980 is a wrong one 
which requires the revision-petitioner to depo- 
sit the amount as ordered on or before 5th 
September, 1980, the revision petitioner took 
a grave risk in filing an application at the 11th 
hour, expecting the Court to grant time. It 
is unlike the general cases, under Rent Control 


wie 
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‘Act, Deposit of the amount is ordered under 
section 11 (1) of the Act a sine qua non for 
the entertainment of the appeal. Therefore, 
mere willingness or readiness would not suffice. 
Nor again, can it be said that the subsequent 
deposits made during the pendency of the 
appeal would have the effect of mili- 
tating against the order of eviction. 
This is a case in which the conduct of the re- 
vision-petitioner lacks bona fides in every 
sense of the term. First he would allow rent 
control application to be ordered ex parte, then 
have the ex parte order set aside, pay a sum 
of Rs. 3,500 and thereafter, even when direct- 
ed to pay on or before 5th September, 1980 
except mere assertion about his readiness or 
willingness, fails to deposit any amount. 
Therefore, the Court rightly refused to grant 
extension. ‘As pointed out by the appellate 
authority, if the tenant was eager to avoid evic- 
tion, nothing would have been easier than to 
deposit the amount because such a deposit is 
essential even for preferring an appeal and 
preferring of the appeal is the only ground 
that was stated in the affidavit in support of 
the request for the extension of time. Where, 
therefore, the Courts below have rightly re- 
fused and exercised the discretion in favour 
of the revision-petitioner, this Court exercising 
revisional jurisdiction cannot interfere. 


5. In the beginning of the judgment itself, 
I have observed that this is a very hard case. 
Normally the Courts are beset with application 
for the grant of extension of time in one mat- 
ter or other. The only condition that is im- 
posed or the only test on which the application 
is tested is, has the applicant come up before 
the date fixed so as to avoid the order work- 
ing itself out. In this case no doubt the revi- 
sion petitioner has come out on 4th Septem- 
ber, 1980 itself praying for extension. If the 
matter had stood there, very much could be 
said in favour of the petitioner. On the con- 
trary, it is the law which seems to be clearly 
against him. This necessitates me to make 
a detailed reference to section 11 of the Act. 
That section speaks of the payment or depo- 
sit of rent during the pendency of the pro- 
ceedings for eviction. | Sub-section (1) to 
section 11 of the Act states that unless all the 
arrears of rent ‘due in respect of the building 
upto the date of payment or deposit is made, 
it would not be open to the tenant to con- 
test an application for eviction. This is before 
© we 
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the original authority. Likewise, before the}: 
appellate authority also, that such a payment } 
has to be made. Sub-section (2) requires 
the deposit of rent to be made within the time 
and the manner prescribed. In the instant]. 
case, aS I have already noted that the revision 
petitioner was called upon to pay the rent 
from) 1st November, 1977 at the rate of Rs. 
500 per month on or before 5th September, | 
1980 less the admitted arrears of Rs. 3,500 
paid. Therefore, time had been specified and 
the manner of payment had also been pres- 
cribed. ‘Since sub-section (3) is not neces- 
sary. for the purpose, because the enquiry had 
been done, I move on to sub-section (4). 
That sub-section reads as under :— 


“11. (4) If any tenant fails to pay or to 
deposit the rent as aforesaid the Controller 
.or the appellate authority, as the case may 
be, shall, unless the tenant shows sufficient 
cause to the contrary, stop all further pro- 
ceedings and make an order directing the 
tenant to put the landlord in possession of 
the. building.” 


6. Itis only by virtue of this power the} 
order, dated 22nd September, 1980 came to 
be passed having regard to the above statu- 
tory provisions. One thing is apparent that 
if really the tenant was serious about his ap- 
peal, he should have deposited the arrears 
within the due date. It requires to be noted 
at this stage, even in the affidavit filed in sup- 
port of M.P. No. 584 of 1980, all that is 
stated was as follows :— 


“T state that on 22nd August, 1980, this. 
Honourable Court was pleased to pass an 
order in M.P. No. 404 of 1980, that the 
petitioner should pay the entire arrears of 
rent at the rate of Rs. 500 from 1st July, 
1977 upto date less Rs. 3,500 on or before 
5th September, 1980, failing which stop pro- 
ceedings would be ordered. I have ins- 
tructed our advocate to file an appeal as 
against the above order and the copy appli- 
cation, dated 22nd August, 1980 is regis- 
tered as C.D. No. 11050. I state it will 
take at least two weeks time to obtain the 
certified copy of the order and file an appeal. 
I state that the time given for payment ex- 
pires on 5th September, 1980 and it being 
conditional order it will work itself out if 
the order is not complied with and further 
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proceedings may be stopped as. ne the 
petition and eviction ordered.” - 


Therefore, I take it, the filing of the appeal 
was the only ground that was raised and even 
in such a case, deposit was essential. That 
being the correct position, the mere averment 
in the very same affidavit that the revision 
petitioner was ready and willing to deposit the 
entire amount into 'Court less the admitted 
arrears already paid, would not in any way 
be helpful to the revision petitioner. He 
should have deposited the amount and then 
only could have avoided the eviction since the 
only ground that was stated was filing of the 
appeal. Therefore, on Sth September, 1980, 
the order, dated 22nd August, 1980, has come 
into being and has worked itself out. The 
eviction order stood unaltered in the latter 
circumstances. By this I mean, the latter 
deposit can never cure the original noa-com- 
pliance. Therefore, the appeals themselves 
could not have been entertained unless and 
until the amount was: deposited since sub- 
section (1) categorically lays down: 


“No tenant against whom an application 
for eviction was made by a landlord under 
section 10 shall be entitled to 
prefer any appeal under section 23 against 
any order made by the Controller on the 
application, unless he has paid or pays to 
the landlord, or deposits with the Control- 
ler or the appellate authority 
all arrears of rent due in respect of the 
building upto the date of payment or depo- 
sit, and continues to pay or deposit any rent 
which may subsequently become due...... 
until the termination of the proceedings 


33 


-|Admittedly, at the time of preferriny the ap- 
peal, the arrears had not been paid or depo- 
‘sited in terms of section 11 (1) of the Act. 
Hence the appeals themselves should uot have 
been entertained, apart from the fact that the 
order passed on 22nd August, 1980, had 
worked out itself, by the appellate authority. 
When the appeals themselves were incompe- 
tent, now the question becomes academic 


whether there was justification for refus- 
ing to deposit the amount. This is be- 
cause purely of the statutory provisions 
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and one. cannot import the general consi- 
deration oz justice or equity in a case of this 
character. That is why I said that it makes 


bad law. l 


7. For all these reasons, these revision 


petitions will stand dismissed. 


8. However, there will be no order as to. 


costs. 


9. A request was made by thə learned Advo- 
cate-General that some time nay be granted 
to vacate the premises. I have grave doubt as. 
to whether when exercising revisional juris- 
dictions, time can be granted, as prayed for by 
the Jearned Advocate-General. However, Mr, 
Habibullah Basha, the learned counsel for the 
respondent is fair enough to state that his 
client is willing to grant time till 28th J*ebru- 
ary, 1982. Recording this statement of Mr. 
Habibullah Basha, time is granted to the revi- 
sion petitioner till 28th °F ebruary, 1982 to. 
deliver vacant possession. 


Petitions dismissed . 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—G. Ramanujam and R. Sengottu- 
velan, JJ. 


Tamil Nadu Wakf Board by its Secretary 
having its office at No. 4, Santhome High 


‘Road, Madras-4 Appellant* 
ve 

Khader Badsha Saheb Respondent. 
and 


Tamil Nadu Wakf Board by its Secretary 
‘having its office at No. 4, Santhome High 


‘Road, Madras-4 Appellant* 
Ui 

‘Ponnuthayammal . Respondent. 
cand l 


T. N. Wakf Board by its Secretary 
having its office at No. 4, Santhome High 


Road, Madras-4 Appellant 
w. 
Shaik Dawood and another 

Respondents. 


Muslim Wakf Act (XXIX of 1954), section 
15 (2) (h) — Public Wakfs (Extension of 
Limitation) Act (XXIX of 1959), section 3 
—Wakf properties—Suit to recover—Mutha- 
valli executing -usufructuary mortgage—W he- 
ther wakf dispossessed by executing usufruc- 
tuary mortgage—Held in the negative—Pub- 
lic Wakfs (Extension of Limitation) Act 
(1959), section 3—Alienation of wakf proper- 
ties by sale when saved from bar of limitation. 


‘The Tamil Nadu Wakf Board had filed « suit 
O.S. No. 519 of 1970 to recover the pro- 
perty belonging to a Pallivasal. The defen- 
dant claimed title by prescription and contend- 
ed that the suit was barred. ‘The defendant 
was the assignee of the usufructuary mortgage 
of the property belonging to the Pallivasal. 
The trial Court decreed the suit. The first 
appellate Court set aside the decree. The 
‘Second Appellate Judge held that the suit was 
barred by limitation. The Wakf Board filed 
a Letters Patent Appeal. 
T a e Leee 
*L.P.A, Nos. 126 of 1976 and 55 to 59 
Of 1977. 





2ist January, 1981. 
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Held: When the muthavalli of a wakf eje- E 


cuted a usufructuary mortgage in relation to | 
the wakf properties, the wakf was not thereby `: 
dispossessed of the property.and the possession 
of the usufructuary mortgagee should be taken 
to be a constructive possession of the wakf’ 
concemed. When possession was given 
voluntarily on behalf of the wakf to the mort- 
gagee the wakf cannot be said to be dispos- 
sessed of its properties. It was only when 
the usufructuary mortgagee set up adverse 
title to the knowledge of the wakf, if it. was 
possible to do so inspite of the doctrine of 
estoppel, it was only from that date, the wakf 
could be said to have been dispossessed. 


[Para. 11.] 


It is only on the date of execution of the 
sale deed that the wakf is deprived of its pro- 
perties as a result of the conduct of the 
muthavalli in parting away with the proper- 
ties by way of sale. Since in the instant 
cases transfers by way of sales had taken 
place after 1947, section 3 of the Public Wakfs 
(Extension of Limitation) Act, 1959, will 
stand attracted to these case. [Para, 11.] 


Cases referred to:— 


Machi Reddy v. Wakf Board, (1972) 2 
An.W.R. 237: A. I. R. 1973 A. P. 73; 
C. J. Mutt v. G. V. Purushotham, (1973) 2 
An.W.R. 302: A.I.R. 1974 A. P. 175; 
Adinarayana Chetty v. T. T. K. K. Appan 
Srirangachariar, A. I. R. 1941 Mad. 217; 
Rajaram v. Ramanujam, (1962) 1 M.L.J. 
220: 74 L.W. 739: A.L.R. 1963 Mad. 213; 
Aiyisa Bivi Ammal v. Kalandarsa Rowther, 
(1925) 86 I.C. 433: A.I.R. 1925 Mad. 1020; 
The Board of Muslim Wakfs v. Radha- 
krishnan, (1979) 1 S.C.J. 325: (1979) 2 
S.C.R. 148: (1979) 2 S.C.C. 468: ALR. 
1979 S.C. 289. 


Appeals under clause 15 of the Letters Patent 

against the judgment and decree of Mr. Justice 
Varadarajan, dated 12th January, 1976 and 
passed in S.A. Nos. 626 of 1973, 19 of 1973, 
1534 of 1973, 1661 of 1973, 1662 of 1973, res- 
pectively against A.S. Nos. 181 of 1971, 182 of 
1971, and 183 of 1971 respectively on the file 
of the Court of the Subordinate Judge, Siva- 
ganga (O.S. Nos. 513-of 1970, 514 of 1970 
and 519 of 1970 respectively) on the file of 
the Court of the District Munsif, Sivaganga) . 


Gt 
D: Peter Francis, for Appellants. 
"S. T. Samiullah and S. M. Hameed Mohi- 
` deen, for Respondents. | 
The Judgment of the Court was delivered by 


Ramanujam, J.—As all these Letters Patent 
Appeals arise out of a common judgments ren- 
dered by the trial Court, Appellate Court and 


the Second Appellate Court, they are to be ` 


disposed of by a common judgment. 


2. The Letters Patent Appeals Nos. 126 of 
1976, 57 of 1977 and 58 of 1977, arise out 
of the same suit O.S. No. 513 of 1970, 
which is one for recovery of possession of 
1 acre and 11 cents comprised in Survey 
No. 204|1, filed by the Tamil Nadu Wakf 
Board against one Ponnuthayammal. Letters 
Patent Appeal No. 55 of 1977, arises out of 
the suit O.S. No. 514 of 1970, filed by the 
Wakf Board against one, Khader Batcha Saheb 
for recovery of possession of 1 acre and 
89 cents comprised in Survey No. 188]1. 
Letters Patent Appeals Nos. 56 and 59 of 1977 
arise out of the suit O.S. No. 519 of 1970 
filed by the Wakf Board against one Sheik 
Dawood Saheb and two others for recovery 
of possession of about 2.03 acres comprised 
in Survey No. 176|2 in Madapuram Village 
in Sivaganga Taluk. In all the three suits 
the Wakf Board pleaded as follows :— 


3. The Assistant Commissioner of Wakfs 
appointed under section 4 of the Muslim 
Wakfs Act (hereinafter referred to as the 
Act), made an enquiry under the said sec- 
tion and filed a report, Exhibit A-1, dated 
31st July, 1956, to the effect that the suit 
properties belonged: to Agori Pallivasal. 
Thereupon, a publication was made in the 
Official Gazette, Exhibit A-2 on 22nd April, 
1959. But no suit had been filed by any 
one questioning the notification within one 
year from the date of publication of Exhi- 
bit A-2. Therefore the Wakf Board is en- 
titled to file the suits under section 15 (2) 
(h) of the Act, which enables the Board to 
recover the lost properties of any wakf along 
with mense profits both past and future. 


4. The defendant in O.S. No. 513 of 1970 
had purchased the properties involved in the 
suit from one Pacha Saheb and two others 
under Exhibit B-1, dated 13th March, 1952 
and from Khader Batcha Saheb under Exhi- 
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bit B-2, dated 15th March, 1953. The defen- 
dant in O.S. No. 514 of 1970 had purchased 
the properties involved in that suit from one 
Kottuthurai Sahib under Exhibit B-9, dated 
9th December, 1953, and, from one Raj 
Mohamed Sahib under Exhibit B-10, dated 
17th December, 1953, from one Habib Sahib 
under Exhibit B-11, dated 7th October, 1954 
and from one Mohideen Badsha Saheb under 
Exhibit B-12, dated 23rd December, 1957, 
respectively. The defendant in O.S. No. 519 
of 1970 is the assignee of the usufructuary 
mortgage in respect of the property involved 
in that suit under Exhibit B-28, dated 9th 
August, 1948 and the assignment under Exhi- 
bit B-27, dated 13th September, 1944, had 
been executed by one Thaiyar Sultan Saheb 
and others, and in these documents there is 
reference to the Pallivasal being the owner of 
the property covered thereby. 


5. The common defence taken by al] the 
defendants in all the three suits was that the 
properties were not wakf properties, that none 
connected with Agori Pallivasal exercised any 
ownership with reference to those properties 
at any time, that the notification published in 
the Gazette under Exhibit A-2 was not bind- 
ing on them and that, in any event, they have 
acquired title to the suit properties by prescrip- 
tion. They also took out the plea that the 
suits are barred by limitation and, therefore, 
the suits filed for recovery of possession are, 
in any event, barred by limitation. 


6. The trial Court found on a consideration 
of the materials on record that the suit pro- 
perties were wakf properties belonging to 
Agori Pallivasal, that the alienations in favour 
of the defendants were void, that the posses- 
sior of the predecessors in title of the defen- 
dants was as muthawallis that therefore the 
defendants had not acquired title to the pro- 
perties by adverse possession and that in any 
event the suits were in time in view of sec- 
tion 3 of the Public Wakfs (Extension of 
Limitation) Act, 1959. On these findings, 
the trial Court decreed all the three suits as 
prayed for. 


7. On appeal, the first Appellate Court sus- 
tained the decree passed by the trial Court in 
O.S. No. 514 of 1970 but set aside the decree 
passed by the trial Court in O.S. Nos. 513 
of 1970 and 519 of 1970. Both the Wakf 
Board as well as the defendants in the three 
suits filed second appeals so far as the 
© 
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decision of the lower Appellate Court was 
against them. 


8. The Second Appellate Court (Varada- 
tajan, J. as he then was), held that though 
the notification under Exhibit A-2 was not 
binding on the defendants as they had no 
notice of the enquiry by the Assistant Com- 
missioner of Wakf under section 4 of the Act 
and as such the defendants arə not 
bound to file a suit challenging the notifica- 
tion within one year therefrom, the Wakf 
Board has established in those suits that the 
Suit properties belong to Agori Pallivasal, 
that the Inam Fair Register extracts, Exhi- 
bits A-3 to A-5, and the Inam B-Register 
extracts Exhibits A-12 and A-13 and Exhi- 
bits A-14, dated Ist October, 1967 and A-15, 
dated 1st May, 1967, granting pattas in favour 
of the Agori Pallivasai clearly showed that the 
suit properties belong to she Agori Pallivasal 
and therefore, the finding of the Courts below 
that the Agori Pallivasal has got title to the 
suit properties cannot be interfered, with. 


9. On the question of limitation, the Wakf 
Board at the stage of the Second Appeal had 
raised a new plea that Article 96 of the Limi- 
tation Act, 1963 will enable the Wakf Board 
to file the suit within 12 years from the date 
of constitution of the Wakf Board which 
was in the year 1958 and, therefore, the said 
suits filed by the wakf for recovery of pos- 
session of the property should be taken to be 
in time. They had already taken the plea 
in the plaint that the suits are saved from the 
bar of limitation by section 3 of the Public 
Wakfs (Extension of Limitation) Act, 1959. 
The Second Appellate Judge held that Arti- 
cle 96 of the Limitation Act, cannot be invok- 
ed on the facts and circumstances of this 
case, and that the benefit of section 3 of the 
Public Wakfs (Extension of Limitation) Act, 
1959, also cannot be claimed for two suits. 
In that view, the Second Appellate Judge held 
that the suits O.S. Nos. 514 and 519 of 
1970 were barred by limitation. In O.S. 
' No. 513 of 1970 the learned Second Appel- 
late Judges found that 41 cents out of 1 acre 
and 11 cents comprised in that suit had been 
alienated in 1947 and therefore, the Public 
Wakfs (Extension of Limitation) Act, 1959, 
will apply to that extent and, therefore, the 
said suit was decreed to the extent of 41 cents 
and dismissed in other respects. Aggrieved 
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against the said judgment of the Second 
Appellate Judge, both the plaintiff and the 
defendants have filed before this Court the 
above Letters Patent Appeals. 


10. Before us, the learned counsel for the 
Wakf Board contends that the Second Appel- 
late Judge is in error in holding that Arti- 


cle 96 of the Limitation Act, will not apply. 


It is pointed out by the learned counsel that 
sinca the alienations in these cases have been 
made either by the original muthavallis or their 
legal representatives, the properties could be 
recovered by the Wakf Board which is the 
authority constituted under the statute, and 
the suits having been filed within 12 years 
from the date af constitution of the Wakf 
Board, they are to be held as not being bar- 
red by limitation. Reliance is placed in sup- 
port! of the said legal plea on the decision in 
Machi Reddy v. Wakf Board, and the deci- 
sions of Natarajan, J., in Sornathammal and 
others v. Tamil Nadu State Wakf Board? 
and Thangiah- Velar v. Tamil Nadu State 
Wakf Board and another? and another judg- 
ment of the Andhra Pradesh High Court 
in C. J. Mutt, Tirupathi v. G. V. Purusho- 
tham*, and the Division Bench decision in 
Tamil Nadu Wakr Board v. Kaveriammal 
and others. In the decisions referred to 
above and relied by the appellant it has been 
specifically found that the alienation was by 
the previous trustee and therefore it is for 
that specific reason. Article 96 of the 
Limitation Act, 1963, has been applied. 
It is however seen that in this case there 
is no concrete and acceptable evidence that 
the alienations, on the basis of which the 
defendants claim title to their respective pro- 
perties, were by the previous muthavallis and 
that the vendors under the documents on the 
basis of which the defendants claim title and 
possession to the properties were in fact the 
trustees or muthavallis of Agori Pallivasal. 
Unless that fact is established it cannot be said 
that the defendants are holding the proper- 


1. (1972) 2 An.W.R. 237: A. I. R. 
1973 A.P. 73. 

2. S.A. No. 400 of 1972. 
S.A. No. 456 of 1972. 
(1973) 2 An.W.R. 302: A. I. R. 
1974 A.P. 175. 

5. A.S. No. 382 of 1973. 
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ties on the basis of the alienation made by 
the previous trustees or muthavallis of the 
Agori Pallivasal. Though the second appel- 
Jate Court referred to the evidence of P.W. 2 
which is to the effect that the original aliena- 
tion had been made by the legal representa- 
tives of the original muthavallis, it has pro- 
ceeded on the basis that the said evidence is 
not either sufficient or conclusive. Even if it 
is shown that the original alienation. of the 
wakf property was by muthavallis, since the 
subsequent alienations could not have been 
made by persons who are muthavallis, it is 
not possible to apply section 96 of the Limita- 
tion Act, which provides for a suit by the 
succeeding trustee for the recovery of the pro- 
perty alienated by the previous trustee. Apart 
from the so-called admission of D.W. 2 re- 
ferred to by the trial Court in support of its 
findine that the alienations were by mutha- 
vallis or their legal representatives the plain- 
tiff has not adduced any concrete and suffi- 
clent evidence for invoking Article 96 of the 
Limitation Act, which can be applied only in 
cases where the suit is filed by the succeed- 
ing trustee to recover the property unautho- 
tisedly alienated by the previous trustee or 
muthavalli. Apart from referring to the 
documents on the basis of which the defen- 
dants claim title, no attempt has been made 
by the plaintiff to prove as to who were the 
original muthavallis in respect of the suit pro- 
perty, and low the properties came to be ulti- 
mately in the hands of the defendants. Un- 
Jess, the alienors under whom the defendants 
claim are shown to be either muthavallis or 
their legal representatives, section 96 of the 
Act cannot, in our opinion, be invoked to 
get over the bar of limitation which will be 
otherwise applicable in cases where the defen- 
dants have been in adverse possession of well 
over the statutory period of 12 years. 
Though the Second Appellate Judge has refer- 
red to the decisions cited above and stated 


that he is not agreeing with the said view, the 
learned Judge has not referred to the distinc- 
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tion between the facts in those cases and 
facts of the present case. However, the 
learned Judge in our view has come to the 
correct conclusion in holding that section 96 
cannot be invoked on the facts of this case. 


l1. Dealing with the scope of section 3 of 
the Public Wakfs (Extension of Limitation ) 
Act, 1959, the Second Appellate Judge has 
taken the view that since the dispossession 
of the suit items of properties excepting 41 
cents in Survey No. 204|1 took place before 
1947, section 3 of that Act cannot come into 
play. That finding of the Second Appel- 
late Judge has been challenged by the Wakf 
Board. According to the Wak Board, the 
dispossession can take place only in the case 
of absolute alienation such as sale and that in 
the case of usufructuary mortgage there is no 
question of any dispossession. In respect of 
the properties covered by the suit O.S. 
No. 513 of 1970 the first alienation was under 
Exhibit B-1, dated 13th March, 1952: in res- 
pect of the properties covered by O.S. 
No. 514 of 1970 the first alienation was under 
Exhibit B-9, dated 9th December, 1953: and 
in the case of the properties covered by 
O.S. No. 519 of 1970 there has been no 
sales, but only usufructuary mortgages from 
1918 to 1958. Having regard to the fact 
that there has been no absolute alienation by 
way of conveyance before 14th August, 1947, 
the Public Wakfs (Extension of Limitation) 
Act, 1959, has to be applied, as the dis- 
possession can be said to have taken place only 
after the relevant date, 7.e., 14th August, 
1947. As against this, learned counsel for the 
defendants contends that the dispossession in 
this case should be deemed to have taken 
place when the usufructuary mortgages had 
been executed under which possession of the 
wakf has passed on to the mortgagee and as 
the mortgages had been admittedly executed 
before the relevant date, i.e., 14th August, 
1947, section 3 of the Public Wakfs (Exten- 
sion of Limitation) Act, 1959, cannot come 
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into play at all. It is pointed out by the 
learned counsel for the defendants that in 
O.S. No. 513 of 1970, the first othi was 
under Exhibit B-7, dated 10th September, 
1891, that in respect of the property covered 
in O.S. No. 514 of 1970 the first othi was 
under Exhibit B-15, dated 13th July, 1894 
and that in respect of the property covered by 
O.S. No. 519 of 1970 the first othi was under 
Exhibit N-30, dated 1st October, 1918. There 
` cannot be any dispute that if the date of the 
usufructuary mortgage is taken as the date 
of dispossession, section 3 of the Public Wakfs 
(Extension of Limitation) Act, 1959, cannot 
apply. But if the date of usufructuary mort- 
gage is not taken as the date of dispossession 
and if the dispossession is deemed to have 
taken place only under the sale. deeds, then 
the sales having been executed subsequent to 
14th August, 1947, section 3 of the Public 
Wakf (Extension of Limitation) Act, 1959, 
will come into play. Thus, the main ques- 
tion to be considered in this context is whe- 
ther the execution of the usufructuary mort- 
gage by the muthavallis can be taken to be 
the date of dispossession of the wakf. The 
learned counsel for the defendants has relied 
on the following decisions, namely, Adi- 
narayana Chetty v. T. T. K. K. Appan Sri- 
rangachariar and others*; Rajaram v. Rama- 
nujam and others?; Aiyisa Bivi Ammal v. 
Kalandarsa Rowther? and The Board of 
Muslim Wakfs, Rajasthan v. Radhakrishnan 
and others, in support of his plea that even 
in cases where the properties transferred under 
the usufructuary mortgage by a trustee or 
muthavalli, the limitation will run from the 
date of the mortgage, if the usufructuary mort- 


a 


1. ‘A.I.R. 1941 Mad. 217. 
2. (1962) 1 M.L.J. 220: 74 L.W. 739: 
A.I.R. 1963 Mad. 213. . 

3. (1925) 86 I.C. 433: A. I. R. 1925 
Mad. 1020. 

4. (1979) 1 S.C.J. 325: (1979) 2 S.C. 
R. 148: (1979) 2 S.C.C. 468: A.I.R. 1979 
1979 S.C. 289. 
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gage is found to be void and, therefore, the 
mortgagee under such an invalid transfer will 
acquire title by adverse possession. How- 
ever, we find that the above decisions deal 
with the question as to when alienees’ title 
become adverse. But the question which we 
have to consider here is as to when there was 
dispossession. For deciding that question, the 
above decisions do not appear to be quite 
relevant. When the muthavalli of a wakf 
executes a usufructuary mortgage in relation 
to the wakf properties, the wakf is not dis- | 
possessed of the property and the possession : 
of the usufructuary mortgagee should be taken 
to be a constructive possession of the wakf 
concerned. When possession is given volun- | 
tarily on behalf of the wakf to the mort- 
eagee the wakf cannot be said to be dis- 
possessed of its properties. It is only when 
the usfructuary mortgagee sets up adverse | 
title to the knowledge of the wakf, if it is 
possible to do so inspite of the doctrine of} 
estoppel, it is only from that date the wakf can 
be said to have been dispossessed. If the 
creation of an usufructuary mortgage by the 
wakif on behalf of the Agori Pallivasal is 
taken to be dispossession of the wakf, even 
a lessee of the wakf can say that he has dis- 
possessed the wakf. That will lead to 
anomalous situation. Therefore, we are not 
inclined to accept the contention of the learned 
counsel for the defendants:that by creating 
usufructuary mortgage in respect of wakf pro- 
perty, the wakf has been dispossessed of the 
property transferred by way of usufructuary 
mortgage. We are not therefore prepared to 
accept the contention of the learned counsel 
for the defendants that the dispossession in 
this case should be taken to have taken place 
on the date of the creation of the first 
usufructuary mortgage. In our view, the 
correct’ view to be taken is, it is only on the 
date of the execution of a sale deed, the 
wakf is deprived of the properties as a result 
of the conduct of the muthavalli in parting 


away the properties by way of sale. Admit- 
tedly, in these cases, the transfers by way of 
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sales have taken place after 1947. There- 
fore, section 3 of the Public Wakfs (Exten- 
sion of Limitation) Act, 1959, will stand 
attracted in these cases. The two suits, O.S. 
Nos. 513 and 514 of 1970, where'the wakf 
properties have been alienated by way of sale, 
should be taken to have been saved from the 
bar of limitation by séction 3 of the Public 
Wakfs (Extension of Limitation) Act, 1959. 
In O.S. No. 519 of 1970 there has been no 
alienation by way of sale and, therefore, there 
is no room for the application of sedion 3, 
as we have already held that mere execution 
of usufructuary mortgages by a muthavalli 
will not amount to dispossession of the wakf. 
However, it has been found by the first appel- 
late Court that the defendants in that suit are 
the legal representatives of the original mutha- 
vallis themselves and that they are not stran- 
gers to whom the wakf property had been 
transferred. In such cases, section 10 of the 
Limitation Act, will straightaway apply as 
no trustee can set up adverse title to the trust 
by his possession of the wakf properties for 
any Jength of time. Though the said find- 
ing of the lower appellate ‘Court has not been 
referred to by the Second Appellate Judge, 
in so far aş the Second Appellate Judge has 
not set aside that finding of the lower appel- 
late Court, we cannot ignore that finding. 
The finding of the lower appellate Court is 
as folllows: ` 


“So far as the suit in O.S. No. 519 of 1970 
is concerned, defendants 1 and 2 therein 
are the descendants of the original nusafirs 
or mutawallis of the Pallivasal. Although 
they claim the property as ancestral their 
possession is only in their capacity es the 
descendants of the original musafirs. They 
cannot acquire title by prescription inasmuch 
as their possession is only in fiduciary 
capacity”. 


Since this finding of the lower appellate 
Court has been - overlooked by the Second 
Appellate Judge and the suit has been held 
to be barred: by limitation, we have to set 
asida the dismissal of the suit (O.S. 
No. 519 of 1970) and decree the same on the 
ground that the said suit is not barred by 
limitation and the property covered by that 
suit has been proved to be wakf property. 


12. 
hold 


In the view expressed above, we have to 
that the L.P.A. Nos. 55 of 1977, 
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56 of 1977, 57 of 1977, 58 of 1977 and 
59 of 1977 will stand allowed and the 
L.P.A. No. 126 of 1976 filed by the defen- 
dant will stand dismissed. There, will how- 
ever be no order as to costs. 


S.J. L.P.A. Nos. 55 to 59 of 
1977 allowed. 

L.P.A. No. 126 of 1976, 

dismissed . 





IN THE HIGH COURT OF JUDICA.. 
TURE AT MADRAS. 


Present :—P. Venugopal, F. 


Go vindan Sjo. Vaguthan @ Rasa Goun- 
dar .. Petitioner" 


De 


Govindan S/o. Pallan @ Latchuman 
j Respondent. 


Civil Procedure Code (V of 1908), Order 21, 
rules 37 and 38—The Tamil Nadu Debt Relief 
Aci (Presiaents’ Act XXXI of 1976), section 1— 
Execution petition for arrest and deteniion— 
Judgment-debtor claiming benefits under Act 
XXXI of 1976—Income from mango grove, 
whether income from agriculture— Income held 
to be income from agricultural land. - 


The judgmentedebtor jn an execution peti- 
tion claimed the benefits of Act XXXI of 
1976 on the ground that he cwned one 
unitof land and had income from a mango 
grove. The executing Court negatived the 
claim ofthe judgment-debtor on the ground 
that the income from the mango grove 
was not income derived from agricultural 
land. On revision by the judgmentedebtor, 
Held: **Agriculture’? has been defined to 
include horticulture and the raising of 
plantation crops, and “‘plantution crops’’is 
defined to mean cardamom, cinchona, 
coffee, rubber or tea. It is therefore obvi- 
ous that the term “‘agriculture’’is used in 
the widest connctation and it is so coma. 
prehensive as to take within its ambit the 
raising of plantation crops like cardamom 
cinchona etc. 


Raising of a mango gicve certainly fell 
within the purview of horticulture and the 





*C.R,P, No, 1221 of 1980. 18th September, 1981. 
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income derived from the mango grove was 
nothing but income derived, from agricul- 
tural land. As ‘agriculture’ included horti- 
culture, and as raising of mango grove 
was horticulture, the income derived there- 
from was only jncome from agricultural 
land. [Para. 3.] 


Petition under section 115 cf Act V of 1908 
praying the High Court to revise the Order 
of the Court of the District Munsif, 
Krishnagiri, dated 13th March, 1980 and 
madein R.E.P. No. 363 of 1979 in OS. 
No. 106 of 1978. 


V. Sridevan, G. Masilamani and J. Jagannathan, 
for Petitioner. . 


V. Natarajan and V. Nicholas, 
pondent. 


‘The Court delivered the following 


JUDGMENT :—The judgment=debtor has 
filedthis civil revision petition and the 
decree-holder is the respondent. The 
decreesholder filed an execution petition 
under Order 21, rules 37, 38, Civil proce 
dure Code, for arresting and detaining the 
petitioner herein for realising the decree 
amount. The petitioner pleaded that he is 
a small farmer entitled to the benefits of 
Act XXXI of 1976. The Executing Court 
negatived the claim h olding that though the 
petitioner does not own more than one unit 
of land, he is still not entitled to the 
benefits of Act XXXI of 1976 as 
his principal means of livelihood was from 
incom: derived from a mango grove, which 
cannot be coastrued as “agricultural jand”. 
The Civil revision petition is directed 
against that order of the Ex2cuting Court, 


for Res- 


2. The learned counsel for the petitioner 
contended that ‘agriculture’? includes 
hocticulture and income derived from mang) 
grov? is also incomes derived from agricul- 
tural land and in view of the specific find- 
ing of the executing Couet that the peti- 
tioner does not own more than one unit of 
land, the pstitioner is entitled tothe benes 
fits of Act XXXI of 1976. 


3. Section 4(c) of Act XXXI of 1976 provides 
tha tall suits and other proceedings (including 
‘app2als, revisions attachments or execution 
proceedings) pending at the commencement 
of this Actagainstany debtor for the res 
covery Ofany such debt (including interest, 
if any) shall abate.” ‘Debtor?’ is defined 
to include (1) a landjess agricultural la bourer 


e F 


THE MADRAS LAW JOURNAL REPORTS 


[1982 


or (2) a rural artisan ; or (3) a smal}! farmer, 
‘Small farmer” has been defined to mean 
“a person whose principal means of liveli« 
hood is income derived fromagricylturalland 
and who holds, whether as owner, tenant, 
or mortgagee with possession or partly in 
one capacity and partly in another 


(1) not more than two units of land, in a 
case where such person is a member of any 
of the Schedule Tribes; and— 


(ti) not more than one unit of land, in any 
other case, 


* Agriculture’? is defind to include 
(1} horticulture (2) the raising of crops 
(including plantation crops grass or garden 
produce; (3) dairy farming; (4) poultry 
farming ; (5) breeding of livestock; (6) 
grazing”. In the instant case there isa 
clear, finding by the Executing Court that 
the petitioner doesnot own more than one 
unit of land. The only other question that 
survives for consideration is whether his 
principal means of livelihood is income 
derived from agricultural land. The finding 
of the Executing Court is that the petitioner - 
owns a mango grove having 27 trees and 
the income derived therefrom is not less 
than Rs. 2,400. ‘*Agriculture’? has been 
defined to include horticulture and the 
raising of plantation crops. The Act defines 
plantation crops to Mean cardamom, cin« 
chona , coffee, rubber or tea. Jt is therefore, 
obvious that the term “agriculture”? has 
cen usedin its widest connotation and it 
is So comprehensive as to take within its 
ambit raising of plantation crops like care 
damom, coffee, rubber or tea, Raising of 
a Mango grove certainly falls within the 
purview of horticulture and the income 
derived from the mango grove is nothing 
but income derived from agricultural land. 
As “agriculture” includes horticulture, and 
as raising of Mango grove is horticulture, 
theincome derived therefromis only income 
from agricultural land. The petitioner is, 
therefore, entitled to the benegts of Act 
XXXI of 1976 and the execution pro- 
ceeding taken against the petitioner stand 
abated under section 4 (c) of the Act. 


4. In theresult, the civil revision petition 
isallowed. Parties to bear their own costs, 


S.J. Petition allowed. 


—! 





i SOUNDARAPANDIAN v: INDUSTRIAL FINANCE CORPORN, OF INDIA. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT:—-V. Ramaswami and S, Swamik- 
kannu, JJ. 


B. Soundarapandian and another 


Appellants* 
v. 
Industrial Finance Corporation of India and 
others Respondents. 


(A) Industrial Finance Corporation Act 
(XV of 1948), section 30—Letters Patent 
(Madras), clause 15—Properties mottgaged 
to Industria! Finance Corporation of India 
—Proceedings fur realisation of dues in 
the nature of proceedings in execution of 
decrees— Order fixing the remuneration 
of receivers, held appealable —Appeal 
maintainable under clause 15 of Letters 
Patent: 


(B) Madras High Court Original Side 
ku'es, Order 34, rule 7—Proceedings under 
section 30 of the Industrial Finance Cor- 
poration Act— Order 34, rule 7 of the 
Original Side Rules applicable —Fixing 
of remuneration of receivers—Discretion 
vested in the Judge. 


There can be no doubt that proceedings for 
sale of the security or mortgaged property 
for realisation of the dues under section 30 
of the Industrial Finance Corporation Act 
are in the nature of proceedings in execu- 
tion of decrees. The appointment of a 


Receiver is one of the modes by which the 


mortgaged property is secured for the pur- 
pose of sale in order torealise the loan or 
advance. Since there is no restriction as to 
the mode or manner of execution for sale of 
the property mortgaged, all the powers avail- 
able to the Court under the Code of Civil 
Procedure and the Original Side Rules are 
applicable and available while dealing with 
an application under section 30. Therefore, 


though the appointment of a Receiver or 


exercise of the power incidental thereto is 
not one of the orders mentioned in sub-sec- 
tion (1!} of section 30 such an order would 
still be an appealable one if that is other- 
wise appealable under the provisions of the 


Code of Civil Procedure or any other provi- 





*O. S. A, No. 74 of 1981. 
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sion of law for the time being in force. There 
is nothing in section 30 which bars the filing 
ofan appeal against the order fixing the 
remuneration of a Receiver if that order is 
otherwise appealable under any other provi- 
sion of law. [Para. 4.] 


Here the dispute is between the parties and 
the Joint Receivers as to the amount of remu- 
neration to be fixed. That is an independent 
proceeding in which the rights of the Recei- 
vers are determined. Accordingly it could be 
said that the order in question had decided an 
Issue between the parties and so far as the 
Receivers and the parties to such dispute are 
concerned, there is a termination of the pro- 
ceeding. The decision now under appeal 
is a’ judgment within the meaning of clause 
15 of the Letters Patent and this appeal is 
maintainable. [Paras. 5 and 6.]. 


The applicability of Order 34, rule 7 of the 
High -Court Original Side Rules to proceed- 
ings under section 30 of the Industrial 
Finance Corporation Act, 1948 cannot be 
excluded, [Para. 7.] 


It may be seen from rule 7 of Order 34 of the 
Original Side Rules, 1956 that normally five 
per cent on the value realised by him could 
be c'aimed by the Receiver as commission, 
but that is subject to the condition referred 
to in that rule itself, namely, ‘unless the 
Judge otherwise directs’. Though the discre- 
tion vested in the Court in this regard may 
be considered to be a judicial discretion, 
still that a discretion is vested in the Judge 
to grant less or more than five per cent. can- 
not be disputed. It cannot ‘be said that this 
discretion vested in the Judge could only bė 
exercised for the purpose of variation of the 
percentage and should not be consideréd as 
giving a power to fix the remuneration at a 
fixed figure or on a monthly salary basis. 
p [Para. 8] 


Once the remuneration is not fixed at the 
time of the appointment of the receiver, the 
power is always vested in the Court to fix 
the remuneration either at a percentage of 
the collections or at a fixed amount or at a 
fixed monthly remuneration according to the 
circumstances of'each case. Of course; the 
Judge would be guided by the quantum of 
work and the othér - circumstances: in each 
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case. In all such matters, therefore, the. 
Court must fix the remuneration with refer- 
ence to the period for which the receivers 
worked and the quantum of work turned out 
by them. [Para. 9.] 


Normally when authorised auctioneers are 
asked to sell the proprety the practice of the 
High Court is to give 24 per cent. of the 
total amount realised upto Rs. 50,000 and 
at 14 per cent for the balance. Order 38, 
rule 5 provides that the- Court may under 
special circumstances upon application by 
party or suo motu appoint an advocate or 
other person as Commissioner to sell the 
property and may fix as his remuneration a 
sum certain or a percentage on the net sale 
proceeds not exceeding the scale fixed in 
items 28 and 29 of Appendix II of the High 
Court-fees Rules. [Pura. 12.] 


Cases referred to:— 


Gujarat State Financial Corporation v. 
Natson Manufacturing Co., (1978) 48.C.C. 
32: (1978) S.C.C.(Crl.) 482: A.I.R. 1978 S.C. 
1745; Palaniappavy. Krishnamurthi, (1967) 
2 M.L.J. 1: 1.L.R. (1967) 3 Mad. 227: 80 
L.W. 309: A I.R. 1968 Mad 1; Ali Ismail 
y. Momin Bibi, A.I.R. 1952 Cal. 52; Kabala- 
murthi Pillai v. Subramanian Pillat, (1931) 
60 M.L.J. 332: A.I.R 1931 Mad. 5600. | 


Appeal under clause 15 of the Letters Patent 
and Order 36, rule 11, Original Side Rules 
against the order of Sathiadev, J., dated 7th 
April, 1981 in Memo. 7 of 1981 in O. P. No. 
200 of 1977, 


O. V. Baluswami, for Appellants. 


R. David, for King and Fatridge, A. L. 
Somayajee, for diyar and Dolia and 
R. Muthukumaraswami, for Respondent. 


The Order of the Court was made by 


Ramas.vami, J.— This is an appeal pre- 
ferred by the Joint Receivers of Micro Tools 
Ltd. The Industrial Finance Corporation of 
India, the first respondent herein filed O.P. 
No. 200 of 1977 on the file of ths Court 
under section 30 of the Industrial Finance 
Corporation Act praying forsale of the 
properties M's. Micro Tools Ltd., des- 
cribed in the mortgage deed, dated 2nd 
May,: 1967,. and the deed of further charge 
created ‘thereunder and for: tte appoint- 
ment of a Receiver in respect of the said pro- 
perties, They have also prayed for a direction 
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to the Receiver to ‘ake possession of the pro- 
perties forthwith. By an order, dated 27th 
July, 1977. This Court appointed two advo- 
cates,Messrs. G. Gopalaswami and A. Sivaji, 
as Joint Receivers and directed them to take 
possession of the factory. Pursuant to this 
order, the Joint Receivers took possession of 
the factory, made a detailed inventory of the 
machineries and other articles and filed a first 
report. Thereafter the Joint Receivers were 
visiting the factory and taking such other 
action as is necessary to keep the machinery 
and other articles intact including super- 
vision of the watch and ward staff. Various 
other proceedings also appear to have been 
taken in order to maintain the discipline of 
the watch and ward staff and make available 
the security for the satisfaction of the mort- 
gage debt due to the first respondent. At the 
time when the two Joint Receivers were 
appointed, this Court ordered an initial 
remuneration of Rs. 2,0C0 which was divided 
by the two receivers equally. One of the 
Joint Receivers, Mr..G. Gopalaswami was 
relieved from receivership at his own request 
by an order dated 21st November, 1979 and 
at that time he was paid an additional 
remuneration Rs. 1,000. By the same order, 
this Court appointed Mr. B. Soundara- 
pandian, an advocate of this Court as a Joint 
Receiver in the place of Mr. G. Gopalaswami, 
This Court also directed the new Joint Recei- 
vers to call for tenders for purchase of the 
factory by publishing advertisements in the 
newspapers widely. The Joint Receivers 
accordingly called for tenders, making wide 
publication throughout the country. Amons 
the offers received, the highest was one for 
Rs. 38,00,000. On the suggestion made by 
the first respondent herein, the Industrial 
Credit and Investment Corporation of India 
Ltd , the third respondent herein and the 
Tamil Nadu Industrial Investment Corpora- 
tion Ltd, the fourth respondent herein who 
are also creditors having certain claims over 
Micro Tools Ltd. this Court directed the 
Joint Receivers to appoint Government 
approved valuers for valuing the properties. 
These valuers valued the land and build- 
ing at Rs. 34,00,000, and machiner etc at 
Rs. 68,31,475. Since the offer of 
Rs. 38,00,000. was nowhere near afore- 
said estimation, this Court directed the 
Joint Receivers to invite fresh offers. One 
Messrs. Bijay Tractors Spares, Calcutta made 
an offer for Rs. 51,51,551, and this offer 
was accepted by this Court by an order dated 
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23rd ^pril, 1980. Though the party had de- 
posited a sum of Rs. 1,00,000, as an initial 
deposit, he had defaulted to furnish Bank gua- 
Tantee and pay the balance of sale considera- 
tion within the time give) by this Court and 
therefore, the sale in favour of the said party 
was set aside and the sum of Rs. 1,00,000 de- 
posited by the said party was forfeited. On 
further directions given by this Court, the 
Joint Receivers again published inviting offers 
and the highest offer made this time was 
Rs, 50,76,001 and that was accepted by this 
Court The purchasers deposited the entire sum 
of Rs. 50,76,00! and the sale was confirmed in 
their favour on 3rd February, 1981. While 
submitting their accounts, the Joint Receivers 
filed a mem> praying to fix their remunera- 
tion at 5 per cent of ‘the sale considera- 
tien realised out of the sale Micro Tools 
factory.’ It may be mentioned that the Joint 
Receivers were paid then and there whatever 
out-of pocket expenses they made in respect 
of the administration of the factory or the 
sale by publication and also their legal ex- 
penses and the amount claimed in this case 
referred to only remmneration. When this 
matter came up for orders. By an order. dated 
20th February, 1981 the learned Judge (Sa- 
thiadev,J,) directed the parties to file their 
statements or objections in writing.. The 
first respondent filed their objections in which 
they have stated that taking into considera- 
tion the period for which the Joint Recei- 
vers were made to administer the proper- 
ties and the actual work that they were called 
upon to do such Joint Receivers, a remunera- 
tion at the rate Rs. 500 per month to each 
of the Receivers would be reasonable and 
the claim of 5 per cent on the sale considera- 
tion was exorbitant, ifnot too high. After 
hearing the parties, by an order, dated 7th 
April, 1981, the learned Judge fixed the re- 
muneration at the rate of Rs. 500 per month 
and since each of the Receivers was work- 
ing for different periods, the remuneration 
payable was fixed with reference to the period 
for which they worked. Accordingly, Sri 
soundarapandian’s remuneration was fixed at 
Rs. 9,000, at the rate of Rs 500 per month 
for 18 months worked by him and that of 
Mr. Sivaji was fixed at Rs. 23,000, again 
on the basis of Rs. 500 per month for a 
period of 46 months worked by him. It is 
against this order, the Joint Receivers have 
filed this appeal. 


Two main grounds were raised in the 
g rounds of appeal in this case, The first 


ground was that the remuneration will have 
to be fixed as a percentage of the collections 
made by the receivers and not on fixed 
remuneration or salary basis. The second 
ground was that the remun:ration of Rs. 500 
per month {fixed by the learned Judge was 
unrelated to the quantum of work done by 
the receivers and it was merely fixed onan 
acceptance of the suggestion or the first 
respondent. Mr. Somayajee. The learned 
counsel for the third respondent raised two 
preliminary objections, one relating to the 
maintainability of the appeal and the other 
relating to the applicability of the Original 
Side Rules as such. Therefore, those objec- 
tions can be disposed of before we go into 
the merits of the appeal itself. According to 
the learned counsel, the petition for sale 
of the mortgaged properties was filed by the 
first respondent under section 30 of the 
Industrial Finance Corporation Act, 1948 
(XV of 1948), and under that provision, 
the proceedings for sale initiated by the res- 
pondents were in the nature of execution 
proceedings and even stich proceedings are 
governed by the various sub-sections in 
section 30. Then he referred to the various 
provisions in section 30 and contended that 
an order of the nature fixing the remunera- 
tion isnot an appealable order, Micro 
Tools Ltd. had borrowed a large sum of 
money on mortgage of the factory and 
building from the firat respondent Corpora- 
tion and defaulted in repayment of the loan. 
Under section 30 of the Industrial Finance 
Corporation Act, where an industrial concern, 
in breach of any agreement, makes any de- 
fault in repayment of any loan or advance or 
any instalment thereof, the Corporation with- 
out prejudice to their right of sale either 
under section 28 of the Industrial Finance 
Corporation Act or under section 69 of the 
Transfer of Property Act, may apply to Court 
for any one of the following reliefs, viz., (a) 
for any order forthe sale of the property 
pledged, mortgaged, hypothecated€or assign- 
ed to the Corporation as security for the 
loan or advance; (b) for transferring the 
management of the industrial concern to the 
Corporation; or (c) for an ad interim injunc- 
tion where there is apprehension of the 
machinery or the equipment being removed 
from the premises of the industrial concern 
without the permission of the Board. In 
this case, the application has been made for 
an order for sale of the mortgaged pro- 
perties. Under sub-section (3) of section 30 
where the application is for the reliefs mene 
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tioned in sub-clause (a) and (c) of sub-section 
(1), the Court shall pass an ad interim order 
attaching the security with or without an ad 
interjn injunction restraining the industrial 
concern from trsnsferring or removing its 
machi ery or equipment. Under sub-section 
(14) the Court is also competent to appoint 
a receiver and to exercise all other powers 
incidental thereto. Sub-section (6) further 
directed that a notce shall be issued to the 
industrial concern as to why the ad interim 
ord r should not be made absolute or the 
injunction confirmed. If no cause is shown, 
under sub-section (7), the Court shall forth- 
with make the ad interim order absolute and 
direct the sale of the attached properties. 
Such an order would be appealable under 
sub-section (11) of section 30. If cause is 
shown, the Court shall, under sub-section 
(8), proceed to investigate the claim of the 
Corporation and the provisions of Code of 
Civil Procedure, 1908, shall, as far as prac- 
ticable, apply to such proceedings. After 
such investigation is made, the Cour: shall 
pass an order confirming the order of att- 
achment or direct the saleof the attached 
property or such other order as is referred 
to in ‘sub-section (9) thereof. An appeal 
against this order is also provided under 
sub-section (11). The learned counsel for 
the third respondent contended that though 
an order making the ad interin attachment 
absolute and directing the sale of the atta- 
ched property under sub-section (7), is made 
appealable, an order appointing a Receiver 
or exercising any of the powers incidental to 
such appointment of a Receiver is not made 
appealable under sub-section (11) and thar, 
therefore, an order by which the remunera- 
tion was fixed is also not appealable 

4. There can be no doubt that proceedings 
for sale of the security or mortgaged pro“ 
perty for realisation of the dues under section 
30 of the Industrial Finance Corporation 
Act are in thé nature of proceedings in 
execution of decrees. In fact, considering 
similar provisions in the State Financial Cor- 
poration Act, 1951, which: is in pari mat- 
eria the Supreme Court in Gujarat State 
Financial Corporation v. Natsot Manu- 
façturing-Co ,? held that the substantive 
relief in an application of .this nature is 
something akin to an application f. r at ach- 
ment of property in execution `of a 'decree 
at:a stage posterior- to the ‘passing of the 
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decree. Such a procedure is also not un- 
known as in French jurisprudence which 
we .are applying in respect of Pondicherry 
matters, the mortgagee, was permited to 
execute the mortgage as if it were a decree 


‘by itself. Bu. even so, we are unable to 


agree with the learned counsel that an 
order appointing a Receiver or an order 
made by the Cour: in exercise of the powers 
inciden al to such appointment of a Receiver 
is an order which is not appealable. It is 
true that sub-section (11) of section 30 
specifically refers to sub.section (7) and 
sub-section (9). As already stated, sub- 
section (7) relates to making an order of 
ad interim attachment absolute and direct- 
ing a sale and an order -nder sub-section 
(9) relates to asimilar order but made after 
an investigation into the claim of the Cor- 
poration and they do not relate to he 
appointment of a Receiver or any of the 
powers exercised in relation to such power 
of appointment of a Receiver. But, we may 
mention that the Court to which the applica- 
tion should be made under section 30 of 
the Industrial Finance Corporation Act is 
the High Court within the local limits of 
whose jurisdiction the defendants or res 

pondents carried on the whole or substan- 
tial Jpart of their business. The appoint- 
ment of a Receiver is one of the 
modes by which the mortgaged property is 
secured forthe purpose of sale in order 
to realise the loan or advance. Since 
there is no restriction as to the mode or 
manner of executjonfor sale of the property 
mortgaged, all the powers available to 
the Court under the Code of Civil Procedure 
and the Original Side Rules are, in our view, 
applicable and available while dealing with 
an application under section 30. Therefore, 
though the appointment of a Receiver or 
exercise of the power incidental thereto is 
not one of the orders mentioned in sub-sec- 
tion (11), such an order would still be an. 
appealable one if that is otherwise appealable 
under the provisions of the Code of Civil 
Procedure or anyother provision of law for 

the time being in force. In fact. we may 
also point out that sub-section (14) was not 
originally found when section 30 of the In-. 
dustrial Finance Corporation Act was enacted 
and t came in only by way of amendment: 
by ct LXXIV of 1972 and, therefore, neither.. 
sub-section (11) should control sub-section’:.. 
(14) nor could the appealability of the order 
ynder sub-section (14) be interpreted-and 
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understood with reference’ to the provisions 
in sub-section (11) We are therefore, of the 
view that there is ‘nothing in section 30 
Which bars the filing of an appeal against 
the order fixing the remuneration of a receiver 
if that order is otherwise appealable under 
any Other provision of law. 


5. It was then contended by the learned 
counsel for the third respondent, -that in 
any case the order now sought to be appealed 
cannot be considered to be a judgment withe 
in the- meaning of clause 15 of the Letters 
Patent and that, therefore no appeal lies. 
This point is not res-integra and is covered 
by authori‘ies and the weight of. authorities 
are against the contention of the Jearned 
counsel. A Full Bench of this Court consid- 
ered the scope of clause 15 of the Letters 
‘Patent in the decision reported in Halaniappa 
v. Krishnamurthi+, The point for considera- 
tion was whether an order granting leave 
to sue ix forma pauperis by a single Judge of 
a High Court is a judgment within the 
meaning of clause 15 ofthe Letters Patent. 
There was a conflict of opinion, some cases 
taking the view that the order by a ‘singlé 
Judge excusing the delay in filing a pauper 
appeal is not a judgment which can be the 
subject matter of an appeal on the ground 
that it does not put anend to the proceed- 
ing and some other cases holding that an 
order dismissing an application for permis- 
sion to file a suit mm forma pauperis isa 
judgment on the ground that it puts an end 
to the litigation The matter was ‘considered 
by the Full Bench jn detail and the Full 
Bench proposed four tests for the purpose of 
determining the question and held that any 
one of them if satisfied will be sufficiént to 
decide whether the particular order is a 
judgment within the meaning of clause 15 
Letters Patent. The following are the tests 
propounded — 


1, Whether the judgment or order of the 
single Judge terminated the suit or proceed- 
ing; 

2. Whether it affects the merits of the con- 
troversy between the parties to the suit itself: 
3. Whether it determines some right or liabi- 
lity as between the two parties;'and 

4. Whether apart from the actual order in 
the lis or proceeding ‘a conceivable order’ 
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or an order to the contrary effect would have 


‘disposed of the suit. 


If we apply these tests certainly the order 
in question will be appealable, though the 
order will not terminate the main proceed- 
ing as such, but it would terminate an in- 
cidental proceeding. The dispute is between 
the parties and the Joint Receivers as to ‘he 
amount of remuneration to be fixed That 
is an independent proceeding in which the 
tig“ts of the Receivers are determined. Accor- 
dingly it could besaid that the order had 
decided an issue between the parties and so 
far as the Receivers and the parties to such 
dispute are concerned, there is a termination 
of the ,roceeding. Even if it has some rela- 
tion to the main proceeding itself, it had 
determined that right as between the parties 
andt herefore, it would not amount to a judg- 
ment falling within clause 15 of the Letters 
Patent. 

6. In fact, an identical question was con- 
sidered by a Division Bench of the Calcutta 
High ‘court in Ali Ismail v. Momi» Bibi}. 
In that case by an order, dated 8th Decem- 
ber, 1947, a Receiver was appointed and in 
the same order it was provided — 

“...is hereby appointed on a remuneration 
of five per cent on all collections to be made 
by him’’. 

He filed his accounts for passing in which 
he had claimed five per cent on the value of 
the corpus of the pro erty by way of his rem- 
uneration. The parties objected to the claim 
of remuneration at five per cent onthe 
value ofthe property and con'ended that 
as per the order of appointment he was enti- 
tled to only five per cent on all collections 
made by him. The learned single Judge be- 
fore whom the matter cime up for considera- 
tion ona construction of the order appoin- 
ting the Receiver, held that he was entitled 
to fiv: per cent on the corpus of the property. 
Against that order an appeal was preferred. 
A preliminary objection was raised as to the 
m intainabilitv of the appeal. The Division 
Bench he'd that the order appealed against 
was a decision between the parties 'o the 
appeal, finally determining the rights and 
obligations of the parties with respect to 
remuneration. Though there is an interposi- 
tion of a order appointing receiver and a 
construction o! the terms of the appointment, 
still th: decision of the single Judge in that 
case. was a decision that the rtceiver was. 
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entitled to what he claim d and that: was an 
obligation to which the appellants were bound 
to submit and it is in that view, it was held 
that it was a judgment within the meaning 
of clause 15 of the Letters Patent. We are 
also of the view that the order of the learned 
single judge in this case also de ided what 
the Joint Receivers were entitled to and if an 
appeal could be maintained by the parties 
against that order, certainly the Receivers, 
if they feel aggrieved against that order could 
also file an appeal as, according to them, the 
obligation of the respondent was to pay them 
five per cent and if that was not paid they had 
not discharged their obligation. We are there- 
fore, of the opinion that the decison now 
under appeal is also a judgment within the 
meaning of claus: 15 the Letters Patent and 
this appeal, is maintainable. 


7. It was contended by the learned counsel 
for the third respondent that Order 34, rule 
7 ofthe Original Side Rules on which the 
Joint Receivers rely for claiming at five per 
cent on the total value realised by them is 
not applicable an: only the Civil Procedure 
Code is applicable. Under Order 40, rule 
5 of the Civil Procedure Code, the remunera- 
tion will have to te fixed with reference to 
the services rendered by the receiver and 
the learned counsel also cntend d inciden- 
t: lly that an order fixing remuneration under 
Order 40, rule 2 is also not appealable. 
We have already pointed out that while 
referring ‘o the provisions of the Civil 
Procedure Code, in the matter of consider 
ing the objections to the order of a't chmen’* 
and direction for sale of investigation of the 
claims of the Corporation under sub-section 
~ (8) of the Industrial Finance Corporation 
Act, there is no reference to the provisions 
of the Civil Procedure Code., generally as 
applicable to proceedings under section 30 
of that Act But, snc:a mort agee is en- 
titli to a> order of sale in an applicati n filed 
under section 30, it mplies t'at the Court’s 
ordinary ju isdiction for execntion of decrees 
is invoked and all the powers vested in the 
Court wolud be applicable for such execu- 
tion applications. All the powers of the High 
Court as such exercisable in execution of its 
eectee would therefore; be available to the 
Court. In exercise of the Original Civil Juris- 
diction, the High Court is governed by the 
Origins! Side Rules, 1956. Rule 3 of Order 
lof the Original Side Rules provides that 
except to the extent specifically provided for 
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by those rules, the provisions of the Civil 
Procedure Code, shall apply to all proceed- 
ings. Thus the provisions of the Civil Proce- 
dure Code, subject to the modifications men- 
tioned in the Original Side Rules would be 
applicable to the exercise of ordinary civil 
jurisdiction by the High Court. The matter 
also could be looked at from a different 
angle. Under section 122 of the Civil Proce- 
dure Code, the High Court can make rules 
regulating their own procedure. Th- pream- 
ble to the Original Side Rules specificall. 
states that the Rules are framed by virtue 
of the powers conferred by the Civil Proce- 
dure Code and other enactments set out in 
Appendix I. In that sense, the modification 
contained in the Original Side Rules can be 
treated as part of he Civil Procedure 
Code also. In any view of the matter. 
therefore, we cannot exclude the applica- 
bility of Order 34, rule 7 of the Original 
Side Rules to proceedings under section 30! 
of ae Industrial Finance Corporation Act, 
1948, l 


8. The more important question, therefore, 
is, even if rule 7 of Order 34 of tbe Original 
Side Rules is applicable. whether the remus 
neration fixed by the learned single Judge 
could be considered to be reasonable or 
whether the Joint Receivers are entitled tu 
five per cent onthe total value realised by 
them as their remuneration. As we have 
already stated at the beginning of the judg- 
ment, the contention of the learned counsel 
for the arnpellants was that the remuneration 
of the Joint. Receivers will have to be fixed 
on a percentage of the collections made by 
the receivers and not as a fixed remunera- 
tion op salary basis. Rule 7 of Order 34 
of the Original Side Rules, 1956, reads as 
follows:— 


“Unles the Judge otherwise directs, «he 
receiver shall be entitled an his passing his 
accounts, to dr-w from the moneys in Court 
to the credit of the suit or matter or from 

. the monrys in the bank to the credit of 
the receivership, the commission at the 
rate of five per cent on rents, Or outstand- 
ing recovered, and on sales of properties, 
movable or immovuble, calculated on the 
total value realised by him.’’ 


It, may be seen from this provision that nog. 
mally five per cent on the value realised p 
him could be claimed by the Receiver as| 
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commission, but that is subject to the condi- 
tion referred to in that rule itself, namely, 
‘unless the Judge otherwise directs.” Though 
the discretion vested in the Court in 
this regard may be considered to be 
a judicial discretion, still that a discretion 
is vested in the Judge to grant less or more 
than five per cent cannot be disputed. We 
ire also not persuaded to agree with the 
learned counsel for the appellants that this 
discretion vested in the judge could only be 
exercised for the purpose of variation of the 
percentage and should not be considered as 
giving a power to fix the remuneration ata 
fixed figure or ona monthly salary basis. 


1 


9. In fact,a clue for understanding rule 7 
of Order 34 could be found in rule 4 of that 
Order read with Form No, 80, referred to 
therein. Under ru'e 4, an order appointing a 
Receiver shall be drawn up in form No. 80. 
That part of Form No. 80 relating to the 
remuneration of the Receiver reads as 
follows; 


‘He shall be entitled, on his passing his 
accounts to draw, from the moneys in 
Court to the credit of the suit or matter 
a commission at the rate of 5 pet cent on 
the net amount collected by him as his 
remuneration w to the sum of Rs—per 
month, or as the case may be), as his 
remuneration (or, he sha!l act without any 
remuneration). 


This will show that at the time of the ap- 
pointment as Receiver, his remuneration 
should be fixed and that remuneration could 
be at a percentage of the amount collected 
by him or at fixed monthly remuneration. 
It is true that if it were to be a monthly 
remuneration that was sought to be fixed at 
the time of the app'intment of Receiver, it 
would be open to the Receiver to accept the 
Teeeivership on such commission or reject the 
same. But that does not mean that if a 
receiver is appointed without fixing any remu- 
neration at the time of appointment, he will 
always be entitled to either five per cent or 
such percentage of the collections as may be 
fixed by the Court and it is not open to 
the Court to fix any remuneration later on. 
We are also unable to agree with the learned 
counsel that if such a discretion is vested in 
the Court to fix a remuneration on fixed 
basis, the receiver loses his right of option 
either to accept or reject as the work had 
already been done, This is for the simple 
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reason that the Receiver should te under- 
stood ro have known that the Court is vested 
with the power to fix the remuneration at the 
end ofthe service on a monthly basis or at 
the fixed percentage ofthe collections. Having 
accepted the office of receivership with the 
powers of the Court to fix the remuneration 
ata later date itis not open to the receiver 
to fix the remuneration himself and claim 
that he will act only at 5 per cent of the 
collections and that he would not have 
acted as receiver for anything less than that 
figure. Once the remuneration is not fixed 
atthe time of the appointment of receiver, 
the power is always vested in the Court to 
fix the remuneration either at a percentage 
of the collectinns or at a fixed amount or 
at a fixed mnthly remuneration according 
to the circumstances of each case. Of course 
the Judge would be guided by the quantum o: 
work and the other circumstances in each case. 
In all such matters, therefore, the Court 
must fix the remuneration with reference to 
the period for which the recsivers worked 
and the quantum of work turned out by them. 
in fact, in cne of the decisions of this Court 
reported in Kabalamurthi Pillai v, Sura- 
manian Pillai,* wih regard to the fixing of 
commiss:on for receivers, this Court observed— 


‘t... the receiver’s commission js in truth 
the price of the work done by them. It 
must have some relation to the labour 
involved and the time taken,’’ 


10. We have already noticed that till 21st 
November, 1979 one set of receivers were 
functioning and one of them voluntarily 
relieved himself on that date. The remune- 
ration paid by this Court for the receiver 
who was relieved on that day was Rs. 2,000 
in all. The other Receiver, Mr. Sivaji, con- 
tinued even after 21st November, 1979. We 
can therefore, easily fix the remuneration of 
Mr. Sivaji upto 2lst Novemker, 1979 ag 
Rs, 2,000 as it is not possible to make a dtffer- 
ence in the remuneration of the junior receiver 
when the senior receiver is paid separately at 
that figure. Accordingly, bis remuneration 
upto 2lst November, 1979 is fixed at Rs. 2,000. 
The present joint receivers worked from 2lst 
November, 1979 till 30th May, 1981. The 
work turned out by them subsequent to 2lst 
November, 1979, as seen from the report 
No. 7, was the actual publication in news 
papers, calling for tenders for the sale cf the 
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property: As already noticed, the highest 
tender made on the first occasion was not 
accepted by this Court and the receivera were, 
directed to get the value of the land, buil-, 
ding and machincry from the Government 
approved valuers. The receivers obtained such 
valuation reports from the Government ap- 
proved valuers and filed. the same in Court. 
Thereafter fresh publication calling for ten- 
ders was made throughout India ın various 
newspapers and tbe highest bid for 
Rs. 51,51,551, was accepted by this Court. 
But, that party also failed to pay the balance, 
of the consideration after depositing 
Rs, 1,00,000, as his. initial deposit and the. 
sale was caucelle!. Again the receivers sub- 
lished in newspapers calling for fresh tenders 
and ultimately the tender for a sum of 
R:. 50,76,001, was accepted on 3ra Feburary 

1931 and the purchaser had also paid the 
en ire amount., Oae other circumstance also 
has to be mentioned at this stage. Along 
with the liquidator, it appears one W. G. 
Forge and Allied Industries, Bombay who 
were the lessess of the factory for some of time 
had some of their own machinery inside the. 
factory which, were- permicted to be taken out 
of the factory by an order of- this Court. 
When they sougnt to remove those machinery, , 
the workers obstructed such removal, On 
that occ. sion it appears that both the Joint 
Keceivers were aiso therein the faciory in 
order to tacil tate ‘he easy removal. It ap. 
pears that the workers did not allow the J nt 
Receivers to come out of the factory and 
virtually they were gheraoed till about 11-15 
Pm. où hat day. Later on, . with the help 
of the P hce thev had to come out of the 
factory. The report states that the Joint 
Receivers hadto starve that day and they 
had. also some mente? tension and torture due 
to the obstruction made by the ex-workers. 
It is also seen from the report that the ex- 
workers threatened the Joint Receivers with. 
dire consequences One could easily under- 
stand and imagine the situation of that type 
and the mental agony that would have passed 
at that time. These are the :arious fastors 
and wo:k- which will have to be taken inte 
account in fixing the amount of remuuera- 
tion for the receivers. 


tl. After the. sale, the Joint .Receivers. 
Handed over possession of the factory and its 
machinery with reference to the inventories 
taken already. - The learned single Judge who 
hear! the matter fixed the remuneration at 
Rs. 500°per. month, but he had not ‘given any 
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reason or basis on which tke remuneration 
was fixcd. It appears that the first and the 
third respondents contended before the learned 
single Judge that taking intc consideration 
the perzod for which the Joint Receivers were 
made to administer the property and ‘the 
ac ual work done by them, the remuneration 
at the rate of Rs. 500 per month to each of 
the Joint Receivers would be reasonable. 
Such a contention is also found in the counter 
statement filed by the-first respondent which 
was adopted by--the other respondents. The 
learned Judge seems to have taken this as the 
agreement expressed by the parties and as if 
that is binding on the appellants herein. 
Since the learned Judge has not fixed the 
remuneration with reference to the period of 
work doné by the Receivers and the actual 
work involved, we are of the view that the 
order concentrating the matter as a discretion 
vested inthe learned single Judge is not 
binding on us. i 


12. We have tried to fix the remuneration 
on various methods and principles and tried 
to fnd out what woùld be the reasonable 
fizure, having regard to thé. work involved 
and the period for which the Joint Receivers 
worked. We find that normally when autho- 
rised auctioneers are asked to sell the pro- 
perty, the practice of this Court isto give 
24 per cent of the total realised up to 
Rs. 50,0 0, and dt 14 per cent for the 
balance. Rule 5 of Order 38 provides that the 
Court may under special circumstances upon 
the application’ of the ‘party or suo’ motu 
appoint an advocate or.other person as Com- 
missioner to sell the property and may fix 


as his remuneration a sum certain or a per- 


centage on the ne- sale p-oceeds not excéed- 
ing the scale fixed’ by items 29 and 30 
of Appendix II of the High Court fees Rules 
(The reference should be to tems 28 and 29 
and -ot items 29 and 30). Items 28 and 29 
cf Appendix II of the High Court-fees Rules 
read as follows— : 


‘628. On the sale of property conducted by 
the Official Referee, a commission at the 
rate of 24 per cent onthe net sale pres 
. ceeds, not exceeding Rs. 50,000 and at the 
rate of 14 per cent on--+the balance. 


‘29. On the sale of property in partition 
‘suits by the Official Referee between the 
parties for t: ë purpose of partition and 
„for equalising the shares, halt the above, 


rates. - d (an a tasty 4 t: 


= eee 
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{t may be seen from the above items that a 
‘distinction is made between a sale ina parti- 
tion suit and a sale in other circumstances. 
Even treating the proceedings in this case as 
something akin to a non-partition suit, still 
the remuneration therein referred to is for the 
entirety of the work from the time the. 
Receiver is appointed till the completion of 
the sale and rendition of accounts. In this 
case the original Joint Receivers were 
appointed on 26th July, 1977 and that set of 
Receivers continued upto 21st November, 
1979. The present set of receivers were work- 
ang only from 2ist November, 1979. The 
remuneration to be fixed, therefore, should 
be referable to the work done from 21st 
November, 1979 till 30th May, 1981, alone. 
The rate of 24 per cent. upto Rs. 450,00, 
and at 14 per cent. on the balance which is 
applicable to the whole period, therefore, 
‘should not be adopted. But, if we were to 
take that as the proper method, then the total 
remuneration payable would be as follows. 
The total amount realised is Rs. 51,91,376 
made up of Rs. 50,76,001, the sale con- 
sideration, Rs. 1,00,000 the forfeited amount 
and Rs. 14,375 the sale price of scrap. This 
can be rounded off for the purpose of ~easy 
calculation and it comes to Rs. 52,00,000. 
The remuneration payable at the rate of 24 
per cent. for the first Rs. 50,000 and at 14 
per cent for the balance would be Rs.78,5000 
But, this is payable not only for the present 
set of two receivers, but also to the person 
who had already retired as he had also served 
as Receiver. It is neither possible: nor 
feasible nor just to pay the remuneration 
payable to that Receiver to the present set of 
Receivers. That Joint receiver whe retired 
had worked for nearly 28 months. If we 
reduce roughly 1 1/3 of the remuneration as 
payable to him, the balance will be 
Rs. 5,25,500. This amount will be the norma 
amount payable to the present appellants. 


13. Another way of calculating the remunera- 
tion would be to fix a monthly remuneration. 
The learned counsel for the respondents after 
verifying the normal payments made in other 
High Courts stated that in Bombay the 
practice isto pay a monthly remuneration 
ranging from’Rs. 500 to Rs. 1, 500. Taking 
the maximum of Rs. 1,500 as payable for each 
of the Joint Receivers herein, who have 
worked for 18 months together from 21st 
November, 1979, at the rate of Rs 3,000 
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jointly for them, the remuneration works out 
to Rs. 5 4,000. We think, this figure of 
Rs. 54,000, therefore, will be very reasonable 
in the circumstances of this case. In fact the 
learned counsel for the third respondent, on 
instructions from his client stated originally 
that they would be prepared to pay Rs,50,000 
including what was granted by the learned 
Single Judge. But, when it was suggested to 
him whether they would be willing to pay 
another sum of Rs. 4,000, the learned counsel 
very fairly agreed and said that they would 
be willing to pay another Rs. 4,000, and will 
have no objection if this were considered 
reasonable. We think that having regard to 
all the circumstances, the reasonable remune- 
ration would be Rs. 54,000, for the Joint 
Receivers. Since both the receivers have 
worked for 18 months from 21st November, 
1997 this remuneration will have to be divided 
between them equally. Mr. Sivaji, one of 
the Joint Receivers will be paid Rs. 2,000 
for the work done by him along with the 
other Joint Receiver who was relieved on 21st 
November, 1979, for the period of his work 
prior to 2!st November, 1979. 


14. The learned counsel for respondents 
wanted that the earlier interim orders made 
pending this appeal be vacated, but we con- 
Sider that itis not necessary to make any 
specific order since, with the disposal of the 
appeal, all interim orders also lapse subject 
to the orders in the main appeal itself. 


15. The appeal is allowed in part. There 
will be no order as to costs in this appeal. 


S.J. 


Appeal partly allowed. 
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IN THE HIGH GOURT OF JUDICATURE 
AT MADRAS. 4 - ~. E-E 
PRESENT:—S'. Swamik kannu, J. 


O AA 


Sathyamurthy Petitioner* 


y. 


Sri Vasan Finance Corporation by 
Managing Partner V. Mannu Chetti 
Respondent. 


Civil Procedure Code (V of 1908), sec- 
tion 51 and Order 21, rules 37, 38 read 
with 40—Scope and applicability—Duty 
of executing Court, 


Tt is a fundamental principle of any juris- 
prudence, that a Court armed with the extra- 
‘ordinary power of arrest of a debtor for the 
debt incurred by .him should take into con- 
sideration and. apply its mind to the several 
circumstances placed before it and come to 
a definite conclusion about the sufficiency of 
the means of the debtor to satisfy the decree- 
debt. [Para. 4.] 


An admission of a claim to a share in 
immovable property is not enough to hold 
the judgment-debtor liable to arrest under 
section 51 and Order 21, rules 37 and 38 
read with rule 40 of the Civil Procedure Code, 


its 


Nothing has been elcited in the instant 
case in the cross-examination of the judg- 
ment-debtor which will be helpful for 
upholding the contention that the admission 
on the part of the petitioner herein is suffi- 
cient to come to the conclusion that he 
had means for satisfying the debt as con- 
templated by the provisions of section 51, 
Civil Procedure code, or. by the provisions 
of Order 21, rules 37 and 38 read with 
rule 40 of the Code. It has not teen 
elicited in the cross-examination as to what 
interest he has got in the property in which 
he has admittedly made a claim. An admis- 
sion of a claim with respect to a share in 
an immovable property is not enough to hold 
that the person is liable to be incarcerated 
under the above provisions. Section 51 
provides that the Court’s satisfaction must 
be entered for good reasons which are to be 
recorded in writing in the order. The order 
under revision is bereft of such a conclusion 
.on reasons. p$ [Para. 5.] 


a a eT 
*C.R.P. No. 3219 of 1980. 12th November, 1981. 
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Cases referred to:— 


K. P. Mohamed Ibrahim v. State Bank of 
Travancore, (1963) 2 M.L.J. 552: 76 L.W. 
787: A.I.R. 1964 Mad. 233; Anama Gounder 
v. A. C. Ponnusami, (1981) 94 L.W. 683; 
Folly George Varghese v. The Bank of 
Cochin, (1980) 2 S.C.C. 360: A.I.R. 1380 
S.C. 470. 


Petition under section 115 of Act V of 1908. 
praying the High Court to revise the Order 
of the Court of the District Munsif of Tiru- 
vannamalaig dated 27th August, 1980 and: 
made in R.E.P. No. 266 of 1980 in O. S. Now 
427 of 1977. 


R. Ch.ndrasekaran, for R. Nondakumar anc 
S. Gopalaratnam, for Petitioner. 


G. Krishnan for Respondent. 
The Court made the following 


ORDER.—This revision. petition raises & 
very interesting question of law which, of 
course, arises in turn out of the considera- 
tion whether the order of the Court below, 
chich is the subject-matter of this revision. 
petition is revisable under section 115, Civil 
Procedure Code. Mr. R. Chandrasekaran, 
learned counsel for the petitioner contends. 
that the lower Court had not taken into 
consideration whether the judgment-debtor 
has got sufficient means to pay the debt in. 
accordance w-th the provisions of section 51 
Civil Procedure Code, as well as Order 21,,. 
rules 37, 38 and 40, Civil Procedure Code, 
and as such, this order under revision is liable 
to be revised by this Court. On the other 
hand, Mr. G. Krishnan, learned counsel for 
the respondent submits that it is not as if 
the judgment-debtor has not gene into the 
box and deposed about the situations that 
are prevailingat the time of the hearing: 
of R.E.P. No. 266 of 1980. The order made 
in the above petition, i.e., R.E.P. No. 266 
of 1980 is now the subject-matter of this. 
revision. In fact, the learned counsel for 
the respondent had himself admitted that. 
he has got a share in a property to which he 
had made a claim in a suit that has been. 
pending in the Sub-Court, Tiruvannamalai, 
and this is quite adequate to satisfy an order- 
as prayed for under the provisions of Order: 
21, rules 37 and 38, Civil Procedure Code 
under which provision the petition was filed 
by the decree-holder for the realisation of 
the decree amount by arrest and deten- 
tion of the petitioner herein. In this 


I} SATHYAMURTHY v. SRI VASAN FINANCE CORPORATION (Swamikkannu, 7.) 


regard, the learned counsel for the respon- 
dent refers toa decision in K. P. Mohamed 
Ibrahim v. State Bank of Tray ancore, 
Trivandrum! for the following proposition: 


“It is not correct to say that the word 
‘Means’ Occurring in clause (b) to proviso 
to section 51 should be taken as equivalent 
to cash: ‘‘Means’’ there only mean realis- 
able assets, and where the judgment-debtor 
has got sufficient assets from out of which 
the necessary moneys can be realised to 
pay up the decree amount, he will not be 
exempted by the provisions of section 51 
from being proceeded against personally 
by detention in prison for the realisation 
of the amount due under the decree’? 


Z. The learned counsel for the respondent 
further refers to the observations of his lord- 
ship S. Ramachandra Iyer, CJ .„ at page 
234 and they are as follows: 


“In this appeal against the order of the 
executing Court, Mr. R  Gopalaswami 
Aiyangar first contended that, as there has 
been no refusal by the appellant to pay 
the moneys due under the decree the execu- 
tion application was ‘“‘premature’’?. We 
are, however, unable to agree with that 
contention. After the filing of the execu- 
tion, the appellant filed a counter affidavit, 
objecting to his liability to pay the decree 
amount, as according to him, the execution 
petition was premature. If the execution 
application were: held to be maintainable, 
that would certainly amount to a refusal 
to pay. 


It was next argued that, as the appellant 
had not the means to pay the money due 
under the decree, no personal execution 
should be levied against him. It is admit- 
ted that the appellant is in possession of 
considerable properties which would easily 
enable him to pay off the decree. But 
what is argued is that the word ‘“‘means” 
occurring in section 51 should be taken as 
equivalent to cash, and as the appellant 
says that there was no cash available 
with him, the order for arrest should not 
have been made. We are unable to accept 
that argument either. “Means” occurring 
in section 51 can only ‘mean’? realisable 
assets, and, as there is no doubt that the 
ee 


~ 1. (14963) 2 M.L.J. 552: 76 L.W. 787: ALR. 1964 
Mad. 233. 
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Section 51 from being proceeded against 
personally for the realisation of the amount 
due under the decree 


But the more substantial point that bas 

S 
been urged on behalf of the appellant is 
whether the execution app 


1 O application is main- 
tainable or whether it is premature. From. 


tated above, it wil] be 
clear that the personal decree which is. 
passed against the second defendant would 
become available for execution only after 
the properties of the first judgment-debtor 
had been exhausted, or, when otherwise 
they could not be brought to sale. In 
that view, the present execution applica- 
tion must be held to be premature. The 
remedy of the decree-holder will be first 
to proceed against the mortgaged proper-. 
ties “‘and exhaust them, and, if there is. 
a balance left, the Bank will have to 
apply for a personal decree against the 
first judgment-debtor and it can, by 
virtue of the present preliminary decree, 
enforce that remedy against the second 
judgment-debtor also personally concur- 
rently therewith. 


But Mr. Ratan, appearing for the Bank, 
has referred us to the judgment in the 
case to show that it does not contem- 
plate the decree-holder Waiting for execu- 
tion of the decree as against the second’ 
judgment-debtor till the properties are 
exhausted. Issues 1 and 3 in the suit relat- 
ed to the question Whether the second 
defendant was Only a surety and whether 
he was liable for the suit claim. These 
points were answered in favour of the plain-. 
tiff. By his written Statement, the second 
defendant claimed that the plaintiff should 
be directed to proceed against him only 
if the decree amount were not realised 
from the first defendant and his properties. 
It was evidently this request that was 
acceded to in the judgment which directed: 
a separate decree being passed against 
the second defendant Without any direcd 
tion that the decree against the secon- 
defendant should concurrently subsist with 


the mortgage decree against the first 
defendant’’, ~ 
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On the other hand, the learned counsel for 
the petitioner refers to a decision in Anama 
Gounder v. A. G. Ponnusamj* for the follow- 
ing proposition: 


«A reference to section 51, Civil Procedure 
‘Code, would show that it is the bounden 
duty of the execution Court to satisfy 
itself that the judgment-debtor has, or has 
had since the date of the decree, the means 
to pay the amount of decree or some 
‘substantial part thereof, but all the same 
refuses or neglects or has refused or 
neglected to pay the same. Section 51 
insists that the Court’s satisfaction must 
be entered for good reasons which are to 
be recorded in writing inthe order. The 
‘provisions of section 51 do not depend 
for their implementation on the attitude 
which the judgment-debtor might take 
-when notice goes to him in the execution 
petition. 


Whether or not the judgment-debtor resists 
the execution petition and whether or not 
the judgment-debtor denies that he has 
means the Court cannot shirk the responsi- 
bility under the Code of instituting an 
enquiry to find out whether the judgment- 
debtor has the requisite means to pay and 
yet wilfully refuses or neglects.to pay the 
amount. Where a debtor is sought to be 
arrested and putin civil prison for non- 
payment of a decree-debt, the execution 
Court cannot rely for the support of its 
order entirely on the state of the pleadings 
of the judgment-debtor. 


Order 21, rule 40(1) further shows that even 

` where the decree-holder produces evidence 
as to the means of the judgment-debtor, 
still it would be essential for the Court to 
give the judgment-debtor, an opportunity 
of showing cause as to why he should not 
be committed to civil prison. This oppor- 
tunity is over and above the opportunity 
aforesaid by the service of notice of the 
execution petition’’. 


3. Inthe above decision of this Court, the 
decision rendered by the Supreme Court in 
jolly George Varghese v. The Bank of 
Cochin, is also referred to. In that deci- 
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sion Krishnan Iyer, J., had shown how grue- 
some and obnoxious is the remedy of incarce- 


rating a debtor for an unpaid debt or 
under modern conditions and in the 
context of Human Rights. The said deci- 


sion of the Supreme Court also reveals to 
us that while learned Judges, who have to 
administer old laws may have to guard them- 
selves against over-reaction to modern trends 
in social jurisprudence, they may at least 
observe the requirements of the law in a 
matter such as arrest and detention in civil 
prison of judgment-debtor. 


4. Bearing in mind the observations of the 
Supreme Court in the above decision in Jolly 
George Varghese v. The Bank of Cochin," 
this Court considers that even a minimum 
adherence to the requirement of the Court of 
the relevant provisions of the Code had not 
been complied with in the present case by the 
lower Court and, as such, the order becomes 
revisable. In other words, this revision 
petition isto be allowed, because there is 
absolutely no material available on record to 
come to a definite conclusion that the peti- 
tioner herein has got sufficient means to dis- 
charge the debt, for which the respondent 
herein wanted the remedy of arrest. It is 
the fundamental principle of any jurispru- 
dence that a Court, which had been armed 
with such an extraordinary power of arrest 
for the debt incurred by a debtor, especially 
when such a prayer is made by the creditor, 
should take into consideration and apply its 
mind to the several circumstances that are 
placed and come to a definite conclusion as 
to whether the sufficiency of the means o 

satisfying the decree debt has been establish- 
ed or not. This is actually what has bee 

laid down by the Supreme Court in Jolly 
George Varghese v. The Bank of Cochin? 
which has been followed by this Court in 
Anama Gounder v. A. C. Ponnuswami.? 


5, Noth'ng has been elicited in the cross- 
examination of R. W. 1, Sathyamurthy, the 
judgment-debtor which will be helpful for 
upholding the contention raised by the 
learned counsel that the admission on the 
part of the petitioner herein as R.W. 1 before 
the lower Court is sufficient to come to the 
conclusion that he had means for satisfying: 


1. (1980) 2 S.C.C. 360: A.LR. 1980 S.C. 470. 
2. (1981) 94 L.W. 683. 
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jthe debt as contemplated by the provisions 
of section 51, Civil Procedure Code, or by the 
‘provisions of Order 21, rules 37 and 38 read 
with rule 40 Civil Procedure Code. It has 
“not been elicited in the cross-examination as 
to what interest he has got in the property 
in which he has admittedly made a claim. 
lAn admission of a claim with respect to a 
share in an immoveable property is not 
‘enough to hold that the person is liable to be 
incarcerated under the above provision. The 
Only answer that this Court could give at this 
juncture on the evidence available on record 
is in the negative, because section 51. Civil 
Procedure Code, clearly lays down that it is 
the boundan duty of the execution Court to 
satisfy itself that the judgment-debtor has, 
or has had since the date of the decree, the 
means to pay the amount of decree or some 
substantial part thereof, but all the same refu- 
ses or neglects or has refused or neglected to 
pay the same. What is more, section 51 
further provides that the Court’s satisfaction 
must be entered for good reasons which are 
to be recorded in writing in the order. The 
order under revision is benefit of such a con- 
clusion on reasons. Therefore, this is a fit 
and proper order to be revised undes section 
llc Civil Procedure Code, and it is hereby 
revised. 


6. This Civil Revision Petition is allowed. 
Under the circumstances of the case, there 
will be no order as to costs. 


R.S. 


e m 


Pefition allowed. 
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IN THE HIGH COURT OF JUDICTURE 
AT MADRAS. 


PRESENT :— P. Venugopal, J. 


T.S. Yusuf, Executive Trustee and 
others. Petitioners" 
Vs 


Tami] Nadu Wakf Board by its Secretary 
haying Office at Santhome High Road 
Mylapore, Madras-4. Respondent. 


Waki Board Aat (XXIX of 1954.) section 15 
(1)—Scheme frumed by Civil Court for 
administratian of wakf—Subseguent applica- 
tion by Wakf Board for transfer of the 
absolute coutrol of the Wakf—Board’s 
Power io manage and appoint trustees upheld, 


Under section 15 of the Wakf Act the powe 
ef superintendence and control over the day- 
to-day administration of the wakf vested in 
the Wakf Board and that can take within its 
ambit the power to appoint trustees for the 
wakf in accordance with any scheme framed 
by the civil Court. 


In the instant case, the Wakf Board did 
mot seek to substitute itself in the place of 
the civil Court or take upon itself the 
authorship of the scheme. -The Wakf Board 
merely wanted a direction that as the 
power of general superintendence and 
control has vested with them under section 
15 of the Wakf Act, 1954 they should be 
permitted to adminisiter the wakf ana manage 
the wakf properties in pursuance of the 
scheme instead of approaching the Court 
from time to time in routine matters such 
as management, appointment of trustees 
etc. As the power ofadministration vested 
with the Board under section 15  inciudes 
the power to appoint ‘“muthavallis’’ to 
manage and administer the wakt property, 
the Wakf Board has certainly the power 
to appoint trustees in accordance with the 
scheme framed by the Court. 


As per the scheme framed by the Court» 
the Board of Trustees should consists of 
five members, oneof whom will be the 
hereditary trustee, another tobe elected by 
the pangalis and the remaining three trustees 
to be nominated by the Court. The scheme 


See 


*C. R. P. No. 1629 0f 1980. 23rd October, 1918. 
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was framed before the Wakf Act came to 
be enacted. After the passing of the Wakf 
Act, 1954 it is unnecessary for the Court to 
‘continue management and supervision of 
the wakf properties and instead of the 
‘Court being burdened with such functions, 
it is desirable that the management, control, 
and administration of the institution are 
carried on by the Wakf Board as per the 
soheme framed by the Court. Viewed in 
this light, the Wakf Board has certainly 
the power to appoint trustees to the wakf 
in question jin accordance with the scheme 
framed by the Court. [Para 3.] 


Cases Referred to— 


Advocale Genaral of Madras v. Kuppuswami 
Gurukkal, (1947) 2 M.L.J. 198: I.L.R. (1948) 
Mad. 542: 60 L.W. 505; A.LR. 1948 Mad. 
168; Syed Freershah v. Tamil Nadu Wakf Board 
by its Secretary, (1976) T.L.N.J, 209. 


Petition under section 115 of Act V of 
1908 praying the High Court to revise the 
‘order of the Court of the Subordinate Judge 
{ Principal), 
1980 and madein I. A. No. 99 of 1978 O. S. 
No. 91 of 1925. 


T. R. Rajagopalan, for Petitioners. 
F. A. Rasheed, for 
‘The Court made 


Respondent. 
the following 


‘ORDER.—The civil revision petitioners are 
the trustees appointed by the Court for 
the administration of the suit wakf ` in 
pursuance of a scheme framed by the Court, 
The respondent in the civil revision petition 
as the Tamil Nadu Wakf Board, represented 
by its secretary, Tbe respondent filed an 
application before the trial Court for transfer 
of the absolute control of the wakf and 
its property forthe day to-day manage- 
ment, including the power to appoint 
muthavallis, on the ground that after the 
passing of the Wakf Act 1954 the general 
` superintendence of atl wakf vest in the wakf 
Board under section 15(1) of the Act. The 
application was resisted on the ground that 
the wakf is not a wakf as defined under 
the Wakf Act, 1954 and the Wakf Board 
Gannot administer such a wakf and the 
administration of wakf by the trustees 
appointed by the Court has been above 
_f£epreach and as such there is no necessity 
for interfc1iug with the provitions of the 
Schme framed by the Court. 
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The trial court held that— 


“l. The suit wakf is a publie wakf and 
it must be treated as a wakf by user 
coming within the purview of the wakf 
Act, 1954. 


2. The suit wakf is a composite wakf in 
which the pangalis of the saint are entitled 
to 2/5 share in the surplus income and 
the wakf comes within the purview of 
the Wakf Act. 


3. The Wakf Board is entitled to take 
control and management of thn affairs of 
the wakf by virtue of the powers con- 
ferred under section 15 of the Act.” 


“(4) The power of general superintendence 
conferred under section 15 of the Act 
includes the power to appoint and remove 
muthavallis, and instead of the Court 
appointing the trustees as per the scheme, 
the Wakf Board will appoint the trustees 
as per the scheme and it is not a case 
where the Wakf -Board is. seeking to sub- 
stiute its mame in the place of a civil 
Court in the scheme framed by it; and 
the day today administration or the trust 
includes appointment of trustees in 
accordance with the scheme decree.” 


2. Qn these findings the petition was 
allowed and the respondents have now filed 
the civil revision petition before this Court. 


3. Relying on the decision of this Court 


‘reported in Adyocate General of Madras 


v, Ruppuswami Gurukkal,}: the learned 
counsel for the petitioners contended that 
appointment oOfatrustee is not an act of 
administration of a trust and it is merely 
effecting the appointment of a person who 
will carry out the administration and under 
the guise of aking charge of the day-to- 
day administration of the wakf, the respondent 
cannot be permitted to appoint trustees 
and the trustees have to be appointed only 
by the Court as per the scheme decree. 
The case relied on by the learned counsel 
for the petitioners is a case arising under 
section 75-A of the Madras Hindu Religious 


Endowments Act, 1927. As the word 
‘Administration’? has not been defined 
in the said Act, the Court held that the 
appointment of a trustee is not an act of 
administration and it is merely making 





1. (1947) 2 M.LJ. 198: LL.R. (1948) Mad. 542: 
60 L.W. 505: ALR. 1968 Mad, 168.  . 
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the appointment of a person who will 
carry out the administration. However, in 
the instant case, uuder section 15 of the 
Wakf Act, Wakf Board has got powers to 
settle schemes of management for the wakf 
and also for the appointment and removal 
of muthavallis in accordance with the pro- 
visions of the Act. So the general power 
of superintendance vested with the Board 
under section 15 includes the power to 
appoint and remove muthavallis. ‘“‘Mutha- 
vallis? has been defined under the Act to 
include any person or committee for the 
time being managing or administering any 
wakf property as such. It therefore, follows 
that under section 15 of the Wakf Act, the 
power of superintendence and control over 
the day to ae administration of the wakf 
vested with the Board and that can take with- 
in its ambit the power to appoint trustees 
for the wakf in accordance with the scheme 
framed by the Court. This Court, in the 
decision reported in Syed Feershah and 
another v. Tamil Nadu Wakf Board by 
its secretary.+ held that when a scheme 
has been framed by a civil Court prior 
to the Wakf Act, then it shall prevail and 
it shall be taken as the basis for the Wakf 
Board for administering the wakf for which 
the scheme has been framed and it is open 
to the wakf Board to be in charge of the 
day-to-day administration and management 
of the wakf such as appointment of trusttees, 
lin accordance with the scheme. ln the 
jinstant cose the Wakf Board does not seek to 
substitute itself in the place of the civil 
jCourt or take upon itself the authorship of 
Jof the scheme. The Wakf Board merely wanted 
ja direction that as the power of general 
qsuperintendanee and control has vested with 
(them under section 15 of the Act, they should 
ibe permitted to administer the wakf and 
manage the wakf properties in pursuance of 
ithe scheme instead of appreaching the Court 
‘from time to time in routine metters such 
jas management appointment of trustees etc. 
{As the power of administration vested with 
the Board under section 15 includes the 
ipower to appoint ‘“‘muthavallis’? to manage 
land administer the wakf property, the Wakf 
{Board has certainly the power to appoint 
trustees ip accordance with the scheme fram- 
ed by the Court. As per the scheme 
framed by the Court, the Board of Trustees 
Bae consist of five members, one of 
ay, 
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whom will be the hereditary trustee, and the 
other to be elected by the pangalis and the 
remaining three trustees to be nominated 
by the Court from among the Muslim resi- 
dents of Tiruchi Municipality. The scheme 
was framed before the Wakf Act came to 
be enacted. After the passing of Wakf Act, 
1654, it is unnecessary for the Court to con- 
tinue management and supervision of the 
wakf properties and instead of the Gourt 
being burdened with such function, it is 
desirable thatthe management control and 
administration of the institution are carried 
on by the Wakf Board as per the scheme 
framed by the Court. Viewed in this light, 
the Wakf Board has certainly the power 
to appodinttrustces to the wakf in question in 
adcordance with the scheme framed by the 
Court. 


4. The learned counsel for the petitioners 
contended that unless the scheme is amended, 
the nomination of the three trustees from 
among the Muslim residents of the Tiruchi 
cannot: be done by the Wakf Board. As 
the nomination of the three trustees from 
among the Muslim residents of ‘Tiruchy 
as per the scheme is only an act of 
administration which the Wakf Board is 
competent to perform under section 15 
oy the Wakf Act, itis unnecessary to go 
in for amendment of the scheme before 
this power can be exercised by the Wakf 
Board. 


5. The learned counsel for the petitioners 
next contended that the Wakf Board can 
appoint trustees under the Wakf Act and 
not in pursuance of the scheme framed by 
the Gourt, This argument again overlooks 
the fact that the power of superintendence, 
control and administration vested with 
the Board under section 15, carries with 
it the power to appoint trustees for the 
manegement and administration of the 
wakf properties. 


6. In the result, the civil revision petition 
stands dismissed, Parties to bear their own 
costs. 


R.S. Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT:—G. Ramanujam and V. Sethu- 
raman, Ff. 


The Proprietor M/s. Sri Rajeswari Trans- 
ports (Firm), Theni Appellant * 


J. 


M. G. Rajan and others Respondents, 


Motor Vehicles Act (IV of 1939), section 95 
(2)—Accident due to collision of Govern- 
ment Jeep and a Bus—Bus passenger sus- 
taining injury—Claim for compensation— 
Comprehensive Insurance Policy— Policy 
restricting insurer’s liability to Rs. 50,000 
—Insurer’s liability held not unlimited. 


Held, In this case, the Tribunal had limited 
the liability of the Insurance Company to 
Rs. 50,000. It seems to have been based not 
only on section 95 (2) of the Motor Vehicles 
Act, but also on the terms of the insurance 
policy. It isno doubt true that the policy 
in this case is a comprehensive one. How- 
ever the policy itself restricts the insurer’s 
liability to Rs. 50,000 in respect of death or 
bodily injury to any person caused or arising 
out of the use of the motor vehicle.. So, in 
respect of death or bodily injury to third 
parties, the policy limits the liability of the 
insurer to Rs. 50,000. Even in a compre- 
hensive policy itis open to the insurer to 
limit its liability. If the insured wants a 
policy with an unlimited liability then he 
should have bargained for sucha policy and 
paid the requisite premium for such an 
unlimited liability. But in this case, the par- 
ties have agreed that the limit of liability in 
respect of third party to be borne by the ‘insu- 
rer should be Rs. 50,000 and having paid 
premium on that basis, it is not open to the 
insured to ignore the terms of the insurance 
policy and. claim to make the Insurance 
Company liable for more than Rs. 50,000. If 
the limit of Rs. 50,000 has not been men- 
tioned in the policy, and it has merely 
restricted the liability of the insurer under 
section 95 (2) of the Mortor Vehicles Act 
then it is possible to say that the liability 
of the insurer is unlimited being a com- 
prehensive policy. But as here the compre- 
hensive policy has limited the liability of the 








*C. M.A. Nos, 439, 440 and 441 of 1979 and 
C. R. P. No. 2413 of 1979 and Memo of Cross. Objec- 
tions in C.M. A. No. 440 of 1979. 21st July, 1981. 
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insurer to Rs. 50,000 it is not possible 
to make the insurer liable for an unlimited: 
amount merely because the policy is a com- 
prehensive one. (Para. 7.} 


K. Sengattiian, for Appellant. 
K.S. Narasimhan, for Respondent. 


The Judgment of the Court was delivered by 


Ramanujam, J.— Since all these matters. 
arise out of the claim petitions filed in res- 
pect of the same accident, they are dealt 
with together. 


2. On 14th June, 1978 at about 3-00 P.M. 
there was a collision between Jeep TNU. 5282. 
belonging to Theni Allinagaram Municipality 
and the bus TNU 4725 belonging to one 
Rajeswari Transports, near Nallakaruppan- 
patti in Periakulam-Batlagundu Main Road. 
The officers of the Allinagaram Municipality 
were proceeding in the jeep to Dindigul for 
the purpose of having consultation with their 
advocate and the officers who travelled in. 
the jeep were the Special Officer, the Muni- 
cioal Engineer, one Narayanaswami and one 
Sanitary Inspector by name Jayavelu, apart. 
from the driver. Asa result of the impact, 
all the occupants of the jeep sustained grie- 
vous injuries. After getting treated for those 
injuries. the injured filed claim petitions be- 
fore the Motor Accidents Claims Tribunal, 
Madurai, claiming various amounts as com- 
pensation in respect of the injuries sustain- 
ed by them respectively. 


3. The said ‘claim petitions, O.P. Nos. 204, 
905, 206 and 208 of 1978 were opposed by 
the owner of the bus, the proprietor of Sri. 
Rajeswari Transports, and the Insurance Com- 
pany with which the bus had been insured.. 
Their case was that there was a curve on 
that portion of the road where the accident 
took place, that the jeep was driven by 
its driver in arash and negligent manner: 
without sounding horn and at a terrific speed: 
in the curve, that the bus driver who was com- 
ing in the opposite direction was attempt--. 
ing to overtakea lorry and at that time,. 
the jeep came rashly and negligently and 
hit against the bus. They also contended 
that the compensation cliamed in each of 
the claim petitions was in any event ex- 
cessive. Thus, inthe face of the above 
pleadings, the trial Court set down the follow- 
ing three questions for consideration: 
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(1) Whether the petitioner in M.A.C.O. 
Ps 204, 205 206 and 208 of 1978 were 
injured on account ofthe rash and ne- 
gligent driving of the bus T.N.U. No. 4725 
bv its driver; 


(2) What is the quantum of compensation 
each ofthe petitioners is entitled? 


Though there was another issue as regards 
the damage sustained by the jeep, it is un- 
necessary to consider the said issue in these 
appeals, as there is no appeal relating to 
the extent of the damage sustained by the 
jeep. 


4. The Tribunal, after considering the evi-` 


dence adduced by the parties, both oral 
and documentary, held that the accident 
was solely due to the rash and negligent 
driving of the bus by its driver and that 
the driver of the jeep has not been shown 
to have been rash and negligents. Coming 
to the quantum of compensation, the Tri- 
bunal has awarded various sum; as compen- 
sation, to the claimants in each of the claim 
petitions, the details of which will be noted 
and discussed a little later. The Tribunal, 
however, held that so far as the Insurance 
Company is concerned, its liability is res- 
tricted to Rs. 50,000 in all, and that, there- 
fore, its liability to each of the claimants 
has been proportionately fixed subject ‘to its 
liability being limited to Rs. 50,000. The 
owner of the vehicle has filed these appeals 
and the civil revision petition challenging 
the award of the Tribunal, contending that 
the amounts awarded by the Tribunal to the 
various claimants are excessive. The learned 
counsel for the appellant has also raised 
a legal plea that the policy in this case 
being comprehensive, the liability of the 
Insurance Company should be taken to be 
unlimited :and cannot be restricted to 
Rs. 50,000 on the basis of the provisions of 
section 95 (2) of the Motor Vehicles Act. 


5. The claimants in O. P. No. 205 of 1979 
who are the respondent in C. M. A. No. 440 
of 1979 have filed a Memo. of Cross Objec- 
tions claiming a higher compensation. 


6. Thus the questions that arise for conside- 
ration in all these matters are— 


(1) Whether the accident occurred solely 
due to the rash and negligent driving of 
the bus by its driver? 


M.L.J.—32 
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(2) Whether the compensation awarded to 
each of the claimants -by the Tribunal. 
is fair and reasonable? and 


(3) Whether the liability of the Insurance 
Company in this case can be legally 
limited to Rs. 50,000 as had been held. 
by the Tribunal? 


7. We would like to dispose of the third 
question as to the extent of the liability of 
the Insurance Company first. The learned 
counsel for the appellant, relying on the 
decision of this Court in M/s. Oriental Fire 
and Generel] Insurence Company Ltd. ~V. 
Ganapathi Ramalingam? contends that since 
the policy issued by the insurer in respect of 
the bus in question isa comprehensive one, 
the insurer’s liability should be taken to be 
unlimited. It is true, in that case, a Divi- 
sion Bench of this Court to which one of 
us was a party, has held that limitation 
of liability against Insurance Company; 
upto to Rs. 50,000 towards comper- 
sation in respect of passengers or persons 
other than a passenger contained in section 
95 (2) of the Motor Vehicles Act, is in- 
applicable to third parties when the policy 
is a comprehensive one. Tn this case, that 
the Tribunal has limited the liability of the. 
Insurance Company to Rs. 50,000 seems. 
to have been based not only on section 95, 
(2) of the Motor Vehicles Act, .but also 
on the terms of the policy, it is no doubt 
true that the policy in this case is a com-. 
prehensive one. However, the policy itself, 
restricts the insurer’s liability to Rs. 50,000 
in respect of death or bodily injury, 
to any person caused or arising out of the 
use of the motor vehicle. So, in respect. 
of death or bodily injury to third parties,’ 
the policy limits the liability of the insurer 
to Rs. 50,000. It cannot be doubted, 
even in a comprehensive policy it is open. 
to the insurer to limit its liability. If the 
insured wants a policy with an unlimited 
liability, then he should have bargained 
for such a policy and paid the requisite 
premium for such an unlimited liability. 
But in this case, the parties have agreed 
that the limit of liability in respect of third 
party to be borne by the insurer should 
be Rs. 50,000, and having paid permium - 
on that basis, it is not open to the insured 
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to ignore the terms of the insurance policy 
and claim to make the Insurance Company 
liable for more than Rs. 50,000. If the 
jlimit of Rs. 50,000 has not been mentioned. 
yin the policy, and it has merely restricted 
athe liability of the insurer under section 
195 (2), then it is possible to say that the 
‘Tability of the insurer is unlimited, being 
a comprehensive policy. But as here the 
comprehensive policy has limited the lia- 
bility of the insurer to Rs. 50,000, itis 
not possible for us to make the insurer 
jliable for an unlimited amount merely be- 
{cause the policy is a comprehensive one. 
{We have, to therefore, hold that in this case 
yeventhough the policy is a comprehensive 
one, the insurer’s liability is not unlimited, 
as the so-called comprehensive policy itself 
jlimits the liability to Rs. 50,000. Thus 
the legal submission put forward by the 
learned counsel for the appellant ` fails. 






8. Coming to the question as to whether 
the accident was solely dueto the rash and 
negligent driving of the appellant’s bus by 
his driver, we see no reason to differ from 
the view taken by the Tribunal. The Tri- 
bunal has dealt with the evidence in detail 
and has chosen to give a finding that the 
driver of the bus was responsible for the 
accident. Exhibit P-5 the sketch drawn by the 
police in the course of the investigation 
clearly shows that the driver of the 
bus should have been negligent in driving 
the bus. The sketch (Exhibit P-5) shows that 
the jeep was proceeding from west to east 
and there was a collision between the bus 
and jeep onthe northern extremity of the 
road. At the place ofthe accident the 
tarred portion is about 325 cm. in width and 
the road has mud shoulders on both sides, 
measuring roughly about 240 cm. There are 
culverts just west of the scene of occurrence. 
The jeep was found more or less on the nor- 
thern extremity of the mud shoulder for- 
med on the northern side of the road and 
the bus was virtually on the mud portion 
of the north. The position of the vehicles 
at the time and after the impact clearly 
shows that it is the driver of- the bus who 
should have been rash and negligent and not 
the jeep driver. A perusal of the sketch 
also shows that bus was completely on the 
wrong side. The bus driver has gone to the 


extreme north blocking the way for the jeep. 


It is common ground that the accident was 
ot due to any mechanical trouble in the 
P 
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bus. Exhibit R-4, the photograph of the two 
vehicles immediately after the accident 
indicates that the right front wheel of the 
bus and the left front wheel of the jeep are 
on the mud portion, that as a result of the 
collision, the jeep’s front portion went below 
the right side front of the bus and that 
the front portion of the jeep was found 
smashed. Apart from these factors, the jeep 
driver has been examined as P.W.1. and 
he has deposed that he sighted a lorry coming 
fast in the opposite direction and the bus 
coming behind the lorry, that the bus driver 
with a view to overtake the lorry came 
straight to the middle of the road fearing 
that the bus might hit the jeep, he swerved 
the jeep to the mud portion, but inspite 
of his effort the bus driven rashly came 
and collided with the jeep. Apart from 
this, there is the evidence of P.Ws.2 to 4, 
the other occupants of the jeep, and their 
evidence also indicates that the accident was 
purely due to the rash and negligent driving 
of the bus by its driver. We have to there- 
fore, agree with the Tribunal that the 
accident was due to the rash and negligent ` 
driving of the bus by its driver. 


9. Coming to the question of the quantum of 
compensation, itis seen that the Tribunal 
has awarded Rs. 25,000 to the claimant in 
O.P. No. 204 of 1978, Rs. 8,810 to the clai- 
mant in O.P. No. 205 of 1978, Rs. 1,155 
to the claimant in O. P. No. 206 of 1978 
and Rs. 22,750 to the claimant in O. P. No. 
208 of 1978. Mr. Sengottian, the learned 
counsel for the appellants in all these cases 
has questioned the award of the Tribunal 
under various heads in the various O.Ps. 
Having regard to the nature of the claims 
made inthe various claim petitions, we 
have to deal with the claim petitions sepa- 
rately. 


10. In O.P. No. 204 of 1978 out of which 
C.M.A. No. 439 of 1979 arises, the clar 
mant is the driver of the jeep, aged about 
25 years at the time of the accident. He 
claimed in all Rs. 60,000 as compensation, 
under various heads such as Rs. 25,000 
for loss of earning, Rs. 2,000 for partial 
loss of earning, Rs. 2,000 as transport 
charges to the hospital, Rs. 1,000 under the 
head ‘others’, Rs. 25,000 for permanent dis- 
ability, and Rs. 5,000 for mental shock and 
loss of future expectation of life. The 
Tribunal has awarded a sum of Rs. 7,500 
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under the head ‘loss of earning’ and 
Rs. 500 under the head ‘others’, Rs. 13,000 
under the head ‘permanent disability’ and 
Rs. 2,500 for ‘pain and suffering’ as also 
towards ‘loss of future expectation of 
life.” The claimant has sustained a fracture 
of lower third of right femur upper thigh, 
apart from lJacerated wounds. He was 
unconscious for a period of four days 
Since the date of accident and recovered 
conseiousness only on 18th June, 1978. 
Even after treatment it is found that the 
bones have not fused and he was in bed 
firstly for two months and thereafter, he 
was advised operation. Even after opera- 
tion, it is found that he is unable to use 
his right leg which is very important for 
carrying on his work as driver. A part 
from this, itis seen that the claimant has 
also sustained injury in his eye and he 
has lost vision of his right eye. P.W. 5 who 
is an Eye Doctor has deposed that for 
driving, the claimant required binocular 
vision and with the monocular vision he is 
unfit to be a driver. He has given a disabiiity 
certificate stating that the permanent disabi- 
lity of 40 per cent and it is partial. P.W. 6, 
another doctor working in Orthopaedic 
section of the Erskine Hospital has deposed 
that he conducted an operation on the 
claimant and he inserted a steel rod 
and screw for the purpose of holding the 
Jeg in position and that even after the treat- 
ment. P.W. 1 cannot use his leg, that he is 
unfit to drive a vehicle and even after fusion 
he will not be in a fit condition to drivea 
vehicle. The claimant was getting a salary 
of Rs. 335 p.m. as driver of the jeep. Now 
that he is found unfit for the job for 
which he was engaged, he should be taken 
to have lost his earning capacity as a 
result of the permanent disability. His right 
eye hasbeen lost for ever and he has to be 
helped by someone for his movements. 
‘Taking into consideration all these factors, 
the Tribunal has awarded a sum of 
Rs. 7,500 towards ‘loss of earnings’ and 
Rs. 1,500 as cost of transport to Hospital 
and Rs. 500 under other heads and 
Rs. 13,000 as permanent disability and 
Rs. 2,500 for pain and suffering. Though 
the learned counsel for the appellant 
contends that the compensation awarded 
under each of the heads is excessive, we 
are not in a position to interfere with the 
award, except under two heads. The 
‘Tribunal having found that the claimant 


had been retained as a driver and he is 
being paid the {same salary by the employer, 
the award of Rs. 7,500 towards ‘loss of 
earning’ cannot be sustained inito. Though 
we cannot accept the contention of the 
learned counsel to the full extent since 
the claimant has not suffered any loss in 
earnings, the awaard of Rs. 7,500 towards 
‘loss of future earnings’ appears to be 
somewhat excessive. Even though there is 
no actual loss of earning, the fact that 
the claimants has sustained ‘loss of earning 
capacity’ asa result of the permanent dis- 
ability, cannot be disputed. Therefore, 
towards ‘loss of earning capacity’ we are 
inclined to award a sum of Rs. 5,000, in 
the place of Rs. 7,500 awarded by the 
Tribunal under the head ‘Loss of future 
earnings’’. The Tribunal has awarded a 
sum of Rs. 500 under the head ‘other’s. 
We do not see how the Tribunal can 
award any amount as compensation without 
specifying the bead under which it is 
awarded. Under the enumerated heads, 
the various amounts have been awarded 
and in addition, the Tribunal has award- 


ed acother sum of Rs. 500 without 
specifying any head. We have, therefore, 
to set aside that portion of the award 


granting a sumof Rs. 500 under the head 
‘others.’ Thus we allow C.M.A. No. 439 of 
1979 in part and reduce the compensation to 
Rs. 22,000. 


11. Coming to O.P. No. 205 of 1878 out of 
which C.M.A. No. 44 of 1979, arises, the clai- 
mant bad claimed in all Rs. 27,000 and the 
Tribunal -has awarded a sum of Rs. 8,810. 
The claimant is the Special Officer of Theni 
Allinagaram Municipality and he is aged 
40 years. Asa result of the accident, the 
claimant sustained a lacerated wound on the 
right parietal region of the hand, a cut in the 
centre of the nose and an incised wound over 
the chin and a lacerated wound at the right 
leg. He was admitted in the hospital where 
he was in-patient fora period of 16 days. 
According to the claimant, even after the pro- 
longed treatment, he is unable to climb the 
steps leading to the first floor of the office and 
therefore he has to shift the office to the 
ground floor. He also complains as P.W. 3 
that he is unable to sit andcase himself and 
he has to sit on a stool for that purpose. 
According to him, he has suffered a perma- 
nent disability, and therefore, he 
a 
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has to be compensated suitably. The disabi- 
lity certificate which has been marked as 
Exhibit P-58 shows that he has suffered 10 
per cent loss in the movement of the knee. 
The claim of Rs. 27,000 consists of Rs. 1,540 
towards ‘loss of leave credit’, Rs. 200 towards 
cost to transport to the hospital. Rs. 10 
as damage to the clothing, Rs. 150 towards 
damage watch, Rs..100 towards medical ex- 
penses, Rs. 10,000 towards pain and suffering, 
and Rs. 15,000 towards permanent disabi- 
lity. The Tribunal awarded in all a sum of 
Rs. 8,810. Not satisfied with the award of 
the Tribunal. the claimant has filed memo- 
randum of cross objections claiming a higher 
compensation. In respect of various claims 
the Tribunal disallowed the amounts claimed 
under the head ‘loss of leave credit’ and 
also ‘cost of watch’ etc. The substantial 
amounts granted by the Tribunal consisted of 
two heads ‘Pain and Suffering’ and Perma- 
nent Disability’. Though according to the 
appellant, the Tribunal is in error in award- 
ing such a high amount of Rs. 7,500 
under the head ‘Permanent Disability’ the 
counsel for the claimant would submit that 
the amount awarded both under the head 
‘Pain and Suffering’ and ‘Permanent Disabi- 
lity’ is too meagre. Having regard to the 
nature of the injury sustained which has left 
a permanent mark on the person of the 
claimant and the difficulty felt by the clai- 
mant in the movement of his leg as well as 
his difficulty in getting up the stairs and in 
the face of the disability certificate showing 
10 per cent loss in the movement of the knee, 
the claimant can be awarded at least a sum 
of Rs. 9,500 under the head ‘Permanent 
Disability’ and a sum of Rs. 2,000 under 
the head ‘Pain aud Suffering) having regard 
to the prolonged period of treatment. Thus, 
in all we award a sum of Rs. 11,810 to the 
claimant in this case, as against Rs. 8,810 
awarded by the Tribunal. The award of the 
Tribunal in O.P. No. 205 of 1978 is, therefore 
enhanced to Rs.11,810 from Rs. 8,810. 
C.M.A. No. 440 of 1979, is therefore, dismiss 
ed. The memo of Cross Objections is allowed 
to the extent indicated above. 


The enhanced amount awarded by us will 
carry the same interest and from the same 
date as directed by the Tribunal. 


12. In O.P.No. 208 of 1978 out of which 

C.M.A. No. 441 of 1979 arises. the claimant 

is the Municipal Engineer and he was 39 
@ 


THE MADRAS LAW JOURNAL REPORTS 


[1982 


years old at the time of the accident: 
He has claimed a sum of Rs. 50,000 as- 
compensation against which the Tribunal has. 
awarded a sum of Rs. 22,750 under 
various heads. The learned counsel for 
the appellant contends that the award of 
Rs 2,500 under the head ‘Shortened Expec- 
tation Life’ is not justified, especially when 
the Tribunal has awarded compensation of 
Rs. 15,000 under the the head ‘Permanent 
Disability’. Weare inclined to agree with: 
the learned counsel for the appellant that 
once the compensation is awarded under the 
head ‘Permanent Disability’, no separate: 
amount could be awarded under the head 
‘Shortened Expectation of Life’. We have to: 
therefore set aside the award given by the: 
Tribunal under the head ‘Shortened Expec- 
tation of Life’. We have to therefore reduce 
the award of the Tribunal from Rs. 22,750 to- 
Rs. 20,250. C.M A. No. 441 of 1979 is partly 
allowed to the extent indicated above. 


13. The claimant in O.P. No. 206 of 1978: 
out of which C.R.P. No. 2413 of 1979 arises,. 
had claimed a sumof Rs. 6,675and the 
Tribunal has awarded only Rs. 1,155 as 
compensation. ‘Though the learned counsel: 
seeks to question the award, we are of the- 
view that the award does not call for any 
interference. It has awarded only very 
minor amounts under other heads and a 
sum of Rs. 1,000 for ‘pain and suffering’. 
Having regard to the nature of the injuries,. 


and the treatment which !the claimant 
had, the award of Rs. 1,155 cannot be 
said to be excessive at all. C.R.P. No. 


2413 of 1979 is, therefore, dismissed. There- 
will be no order as to costs in either of the- 
C.M.As. or in the C.R.P.s or in the cross. 
objections. 


R.S. Orders ceccordingly- 
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IN THE HIGH COURT OF JUDICATURE 
-AT MADRAS. 


PRESEnT:—P. R. Gokulakrishnan, O. C.J. 
-and P. Venugopal, 7. 


“The Secretary, M/s. Spencer and Company 


Limited, Madras-2 Appellant, 
Ve 
‘The Additional Commissioner for Work- 


men's Compensations-II at D.M.S. Com- 
‘pound, Teynampet, Madras-6 and another. 
Respondents 


(A) Tamil Nadu Shops and Establishments 
Act (XXXVI of 1947), section 41 (1)— 
Employee having cataract operation— 
‘Certificate from Opthalmologist that 
employee ‘‘will kave great difficulty in 
doing normal clerical work’’—Manage- 
ment terminating services of employee— 
Appeal by employee to Additional 
Commissioner for Workmen’s .Compensa- 
tion—Termination order set aside—Writ 
petition by management dismissed— 
Appeal by management also dismissed. 


(B) Gonstitution of India (1950), Article 226. 


An employee of “Spencer & Company’’, 
underwent a cataract operation in 1974. 
In 1976, the management referred him to 
the company’s doctor who sent him to an 
-Opthalmologist. The Opthalmologist issued 
a certificate stating that _the employee 
“will have great difficulty in doing normal 
‘clerical work”. On the basis of the medical 
certificate, the management terminated the 
‘services of the employee. The employee 
filed an appeal to the Additional Commis- 
sioner for Workmen’s Compensation who 
set aside the termination order. ‘‘Spencer 
and Company” filed a writ petition challeng- 
ing the setting aside of the termination 
‘order and the petition was dismissed on 
the grouud that the termination order 
solely based on the medical certificate was 
unsustainable, On appeal by the management, 


Held: Since the Opthalmologist had not 
issued a certificate that the employee cannot 
perform his duties on account of his poor 
eye-sight, even if there was difficulty in 
doing normal clerical work, yet the employee 
with all the difficulty and hardship may 


*W.A. No. 489 of 1981. 23rd November, 1981. 
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still carry on the work diligently and care- 
fully. The Opthalmologist‘s certificate by 
itself, without any corroborative evidence 
as to how the poor eye-sight of the employee 
has adversely aflected his working capacity 
to the detriment of the management, cannot 
constitute reasonable cause for purposes of 
section 41 (1) of the Tamil Nadu Shops and 


Establishments Act. [Para, 3.] 
Appeal under Clause 15 of the Letters 
Patent against the order of Mr. Justice 


28th September, 1981 
and made in the exercise of the Special 
Original Jurisdictton of the High Court in 
Writ Petition No. 4763 of 1978 presented 
under Article 226 of the Constitution of India 
to issue a writ of certiorari calling for the 
records of the Ist respondent in T.S.F. 
Case No. 69 of 1976 and quash its order 
dated 7th August 1971 made in R.S.F. 
Case No. 69 of 1976. 


S. Ramasubramaniam, for King and Part- 
ridge, for Appellant. 


The ord r of the Court was made by 


Gokulakrishnan O.C, J. Messrs. Spencer 
and Company Limited, is the appellant and 
the second respondent is their employee. He 
underwent a cataract operation in the year 
1974, and after three month’s rest reported t> 
duty and was working in Reserve Stock 
Godown as a Clerk. In 1976 he was sent to the 
Bakery department and was preparing bills 
and maintaining stock registers etc. On 25th 
March, 1976 he was directed to report to the 
Company’s Medical Officer for examination. 
The Company’s Medical Officer referred him 
to an Opthalmologist who gave a certificate 
that the second respondent ‘‘will have great 
difficulty in doing normal clerical work’’. 
On the bassis of the certificate, the services 
of the second respondent came to be termi- 
nated. The employee (second respondent) 
filed an appeal to the first respondent 
under section 41 (2) of the Tamil Nadu 
Scope and Establishments Act, 1947 challeng- 
ing the order of termination, and the order 
was set aside. Against this, the appellant 
filed awrit petition before this Court. The 
learned single Judge of this Court held that 
in the absence of evidence that the second 
respondent was not able to perform his 
duties due to his physical disability, the 
discharge solely based on the medical certif- 
cate is unsustainable, and the order passed 
a 
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by the first respondent was accordingly 
confirmed. Against the order of the learned 
single Judge, the present writ appeal is 
filed. 


2. The learned counsel for the appellant 
contended that as the eye sight of the second 
respondent became poor even after the 
cataract operation and he was unable to 
perform his duties diligently, and on a 
certificate issued by an Opthalmologist that 
the second respondent ‘‘will have great 
difficulty in doing normal clerical work’’, 
he was discharged from service by invoking 
section 41 (1) of the Tamil Nadu Shops 
and Establishments Act, and was paid one 
month’s salary in lieu of notice. The learned 
counsel for the appellant further contended 
that discharge of the second respondent on 
the basis of the medical certificate constitutes 
reasonable cause within the meaning of 
section 41 (1), and there was no justification 
for the second respondent to move the 
first respondent for relief. 


3. On 30th March, 1976 Dr. Guptha, Opthal- 
mologist issued a medical certifica'e to the 
effect that the second respondent will have 
great difficulty in doing normal clerical 
work. It is significant to note that the 
Opthalmologist has not issued a certificate 
that the second respondent cannot perform 
his duties on account of his poor eye sight. 
Even if there was difficulty in doing the 
normal c’erical work, yet, the second 
respondent with all the difficulty and handi- 
cap may still carry on the work diligently 
and carefully. It is for the Management to 
establish how the poor eye sight of the 
second respondent has impaired his normal 
work and efficiency and how, to continue 
him will be detrimental to the work. 
The need to establish such a thing 
becomes all the more greater when 
the second respondent within a month 
after his examination by 
had gone to another Opthalmologist work- 
ing in a Government hospital and has got a 
certificate that he is fit to carry on his 
clerical work with glasses. Unless the 
Management has established by evidence 
that the second respondent’s difficulty in 
doing normal work is insurmountable and 
cannot be removed or rectified and that it 
has adversely affected his working capacity 
to the detriment of the management, the 
termination or order of discharge of the 
second respondent cannot be said to be for 
E 
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a reasonable cause. The Opthalmologist’s 
certificate by i‘self, without any corrobora- 
tive evidence as to how the poor eye sight 
of the second respondent has adversely 
affected his working capacity to the detriment 
of the Management, cannot constitute reason- 
able cause for purposes of section 41 (1) 
of the Act. The order of the learned single 
Judge confirming the order passed by the 
first respondent is fully justified. We, there- 
fore, see mo reason to entertain this writ 
appeal and it accordingly stands dismissed. 


S.J. Appeal dismissed. 


et eee ee 
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I) RAKKAYI AMMAL y, MURUGAIYYAN PILLAI (Swamikkannu, J.) 


INTHE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT :—S. Swamikkannu, J. 


Rakkayi Ammal Petitioner* 


Ve 


Muragaiyyan Pillai and others 
Resp ondents. 


Civil Procedure Code (V of 1908), Order 21, 
rule 72 (A)—Scope and applicability. 


,Ruie 72 (A) of Order 21 of the Code of 
Civil Procedure, has been inserted by the 
Civil Procedure Gode Amendment Act CIV of 
1976, and has been designed for cases for 
purposes of Court-auction by a mortgagee of 
the property. He will have to obtain leave 
for purchase. The Court will fix the reserve 
price, while’ granting him leave, not less than 
the amount then due for the principai, 
interest aud costs In respect of the mortgage 
and when the property js sold in different lots, 
the Court will fix the reserve price as to fit 
the amggnt of decree. These are the agencies 
that have been introduced in the procedural 
law by the provisioris of rule 72 (A), of Order 
21, Civil Procedure Code. [Para. 4.] 


Petition under section 115 0f Act V of 1908 
praying the High Court to revise the order of 
the Court of the District Munsif, Nagapat- 
tinam, dated 30th August, 1980 and made in 
E. Pi No. 473 of 1980 in O. S. No. 413 of 
1974. 


S. Rajagopalan , for Petitioner. 
The Court made the following 


ORDER; — This civil revision petition is filed by 
the plaintiff in O.S. No. 413 of 1974 under 
section 151, Code of Civil Procedure, against 
the order of the learned District Munsif, 
Nagapattinam, dated 30th August, 1980 in 
E. A. No. 473 of 1980. It is relevant in this 
connection to note that this application E. A. 
No, 473 of 1980 had been entertained by the 
lower court under Order 21, rule 72 (A) 
of the Code of Civil Procedure. The said 
rule reads as follows;— 


‘72-A (1) Notwithstanding anything con 
tained in Rule 72, a mortgagee of i mmova- 
ble proporty shall not bid for or purchase 





mi 
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property sold in execution of a decree on 
the mortgage unless the Court grant: him 
leave to bid for or purchase the property, 


(2) If leave to bid is granted to such 
mortgagee, then the Court shall fix a reserve 
price aS regards the mortgagee, and unless 
the Court otherwise directs the reserve price 
shal] be-— 


(a) not less than the amount then due for 
principal, interest and costs inrespect of the 
mortgage if the property 1s soldin one Ict; 
and 


- (6) in the e's: of any property sold in 
lots, not less than such sum as shall appear 
to the Court to be properly attributable to 
each lot in relation to the amount then due 
for principal, interest and costs on the 
mortgage. 


(3) In other respects, the provisions of 
sub-rules (2) and (3) of rule 72, shall apply 
in relation to purchase by the decree-ho!der 
under that rule.’’ 


2. itisseen from the records that on 29th 
April, 1980in E. A. No. 144 of 1980 the 
reserve price was fixed at Rs. 20,000. ft is 
also seenthat, on that, the plaintiff did not 
bid. Inthe counter that was filed by the 
first defendant to this application E. A. No. 
473 of 1980 in E. P. No. 133 of 1979, several 
contentions were raised including the conten- 
tion to the following effect, namely, the land 
under reference would normally fetch more 
than Rs, 20 per kuli j.e. Rs. 60 per cent, and 
that the price quoted by the first defendant 
is the reasonable and moderate price pre= 
vailing in the village and that the land under 
reference is having assured irrigation and itis 
under double crop cultivation. It is further 
Stated in the counter filed bythe lst defen= 
dant that it consists ia single continuous block 
and the lands were capable of fetching more 
price. The plaintiff has wantonly brought 
the large extent of 4. 70 acres worth Rs. 18,000 
for sale, is another contention that has been 
imbeded in the counter filed on behalf of the 
first respondent before the lower Court in E.A. 
No. 473 of 1980 in E. P. No. 133 of 1979. It 
is also contended that the plaintiff ought to 
have apportioned the lands in lots to realise her 
suit amount instead offbringing large extent of 
property for low price to cause inconveni- 
ence and difficulties to the first defendant, I: 
the lower Court, R. 2to R. 5 absented them- 


Ta 


206 


-selves and they were set ex parte in this appli- 
-cation E.A. No. 473 of 1980 on Sth August, 
1980. The petition was heard on 30th August, 
1980.and it was disposed of on that date itself. 
It was Observed by the lower Court in its order 
-which is under revision that as per order in 
E.A. No. 144 o0f 1980, the decree-holder was 
permitted to bid at the auction and reserve 
price was also fixed at Rs. 20, 000 and so the 
plaintiff has no right to ask to reduce the 
‘reserve price according to her convenience. 


3. The point in this civil revision petition iù 
whether the order in E.A. No. 473 of 198u 


in 
O.S. No. 413 of 1974 disposed of by the learn- 
ed District Munsif, Nagapattinam, on 30th 


August, 1980 is liable to be revised on the basis 
that the trial Court has committed irregularity 
and illegality in its order and also exercised its 
jurisdiction in excess of what had been con- 
ferred on it. We have already extracted Rule 
‘7% (A), Order 21 of Civil Procedure Code, It 
‘ig common ground that permission had- been 
granted to the plaintiff-petitioner herein to bid 
in the auction as per the provisions of rule 72 
(A) (1), Civil Procedure Code. It is also 
«common ground that as per the provisions of 
‘Order 21, rule 72 (A) (2), the reserve price 
as regards the mortgagee had beeu fixed at 
Rs. 20,000. The provision of sub-rules (2) and 
(3) of rule 72 of Order £21, Civil Procedure 
-Code shall apply in- relation to purehase by 
-the decree-holder under that rule. Rule 72, 
-eub-rules (2) and (3) read as follows: 


«72 (2): Where a decree-holder purchases 
with such permision the purchase’ money 
and the amount due ‘on the decree may, 
subject to provisions of section 73, be set 
off against one another, and the Court 
executing the decree shall enter up, 
satisfaction of the decree in whole or in 
part accordingly. 


(3) Where a decree-holder purchases, by 
himself or through another person without 
-such permission, the Court may, if it thinks 
fit, on the application of the, “judgment-deb- 
tor any other person whose interests are affec- 
-ted by the sale, by order set aside the sale; 
and the costs of such application and order, 
and any deficiency of price which may 
happen on the re-sale and all expenses attend- 
ing it, shall be paid by the decree-holder’’. 


In this connection, itisrelevantto point out 
the upset price about which rule 199 (2) of 
rd 
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the Civil Rules of Practice speaks. Rule 199 
(8) of the said rules reads as follows :— 


“Tn cases in which the Court may consider. 
that the appellant should not be allowed to 
bid for less than a sum to be fixed, it shall be 
competent to thé Court to give leave to bid 
at the sale, only on conditicn that the appel- 
lant’s bid shall not be less thanthe amount 
so fixed by the Court, which amount shall, 
as far as practicable be determined with 
reference to the probable market value of the 
property, or of the lot or lots into which the 
property is divided for sale.” 


4. This rule 72 (A) bas been inserted by the 
Civil Procedure Code Amended Act CIV of 1976 
and this rule has been designed for cases for 
purpose of Court auctionsale by mortgagee of 
the property. One will have to obtain leave for 
purchase, The Court will fix the reserve price 
while granting him leave, not less than the 
amount then due for principal, inter*st and cost’ 
in respect of the mortgage and when the pro- 
perty is sold in different lots, the Court will 
fix the reserve price as to fit to. the amount of 
decree. These are the agencies that have been 
introduced in the procedural law of the land 
on the provisions .of rule 72 (A), Order 21, 
Civil Procedure Code. As already stated, the] - 
point for consideration in this case is whether 
the lower Court had applied its mind “with 
reference to the objectives that are imbedded 
in this Order 21, rule 72 (A), Civil Procedure 
Code, in disposing of this application or has it 
made its ordcr. revisable under section 151 
Civil Procedure Code. In this view, when 
the entire order together with the materials on 
record is Scrutinised, this Court finds that the 
lower Court had correctly.come to the con- 
clusion by following the procedure. In these 
circumstances, there is no infirmity or trans- 
gression of jurisdiction vested or failure to 
exercise the jurisdiction vested with the lower . 
Appellate Court and as such, this Civil Revi- 
sion Petition is liable to be dismissed and is 
hereby dismissed. Butin the circumstacces 
there will be no order as to costs. 


R.S Pelition dismissed. 


t] ARULANDU UDAYAR y. PALANIAPPA AMBALAM 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS, 


PRESENT:—V, Ramaswami, J. 
Avralandu Udayar and others 


Appellants* 
Ve 
S. P. Palaniappa Ambalam and others 
Respondents. 
K. S. Soosai Uday ar and another 
Appellants 
y. 
S. P. Palaniappa-Ambalam and others 
Respondents 
Ira Sowrimuthu Udayar Appellant 


v. 
S.P. Palaniappa Ambalam and others 


Respondents. 
and 
P. S. Sowrimuthu Udayar Appellant 
y. 
S. P. Palaniappa Ambalam and others 
Respondents, 


Tamil Nadu Estates (Abolition and Gon- 
version 
1948), as amended by Act (XLIV of 1956), 
section 64 (c)— Scope and applicability — 
Applications for grant of pattas under 
sections If and 18(4)—-Matters to be 
decided by Settlement Officer—Finality 
of orders passed by him— Jurisdiction 
of civil Court how far excluded. 


The decision as to the nature of the land in 
an estate notified and taken over by the 
Government under the Tamil Nadu Act XXVI 
of 1948 and the person entitled to patta under 
section 11 or a similar finding that it is ryoti 
land and not a private land and that a clai- 
mant was entitled to a ryotwari patta in 
proceedings under section 15 are final and 
not liable to be questioned in a civil Court. 
Therefore in a case where there is a claim by 
a person other than the land-holder for a 
ryotwari patta under section 11 and that 
claim is resisted by another who, in turn 
claims the right in himself, the decision given 
by the Settlement Officer is final and binding 


tye ea 








“S.A. Nos. 593 to 596 of 1977 and Cross-objections 
in S.A. Nos, 593 and 594 of 1977, 


12th December, 1980. 
M.L.J.—33 


into Ryotwari) Act (XXVI of 
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on the parties when the same dispute is to be 
decided in a civil Court. [Para. 10.] 


Likewise, the order of the Settlement Officer 
relating to the grant ofa miscellaneous patta 
under section 18 (4} of the Act in respect of 
buildings is final and binding as between the 
parties and not liable to be questioned. 
[Para. 11.] 


Cases referred to:— 


State of Madras v. Karuppiah Ambalam, 
1958 L.W. 155: (1959) 1M.L.J. 185; State 
of Madras v. Ramalingaswamigal M adam, 
(1969) 2 M.L.J. 281: (1969) LL.R. 2 Mad. 
142; Adak alathammal v. Chinn ayyan Pari- 
pundar, (1959) 1 M.L.J. 314: 72 LW. 
358: A.LR. 1959 Mad. 447; Chenchulaksh- 
mamma v. Subrahmanya Reddy, (1980) 3 
S.C.C. 130: (1980) 1 S.C.R. 1006: A.ER. 
1980 S.C. 133; Krishnaswami Thevar v. 
Perumal Konar, (1961) 1 M.L.J. 168: A. R. 
Sanjeevi Naicker x. P. M. Shanmugha 
Udayar, (1965) 2 M.L.J. 204; Mirudduda 
Chajanna v. Karnam Narayana, (1979) 2 
S.G.J. 425: (1979) 3 S.C.G. 42: A.J.R. 1979 
S.C. 1320; T. Munuswami Naidu v. R Ven- 
kata Reddi, AI.R. 1978 A.P. 200 (F.B.); 
Gherukuru Muthayya v. Gadde Gopala- 
krishnayya, A.I.R. 1974 A.P. 85 (F.B.); 
Narayanaswami Vellalar v. V. Raangswamy 
Konar, (1973) 86 L.W. 276; Ratnasabapathi 
Servai v. Sannasi Ambalingavan, (1966) | 
M.L.J. 190; A. Shukur v. K, E. Sundara 
Mudaliar, I.L.R. (1976) 1 Mad. 366: Chin- 
nappa Gounder v. S. Seshadri Iyengar, 
(1980) IL.R. 1 Mad. 477: A.LR. 1981 Mad. 
8; Silamban Sri Chidambara Vinayagar 
Swami Devasthanam y. Duraiswamı Nadar, 
(1971) 2 M.L.J. 278; 84 L.W. 492: A.LR. 
1971 Mad. 474; K. Vellappa Gounder and 
Sons v. K. $. Thirugnanasambandan 
Chettiar, (1980) 93 L.W. 707: (1981) 1 
M.L.J. 192: A.I.R. 1981 Mad. 100; &. S. 
Soosai Udayar v. S. Andiappan Ambalam, 
(1959) 1 M.L.J. 195: 1958 L.W. 857. 


Appeals and Memorandum of Cross-Objec- 
tions in S. A. Nos. 593 and 594 of 1977 
against the decree of the District Court, 
Ramanathapuram at Madurai, dated 28th 
February, 1976 and passed in A. S. Nos. 204, 
305 and 303, 306, 307 of 1963 respectively 
against the decree of the Court of the Sub- 
ordinate Judge, Devakottai in O. S. Nos. 
100, and 101 of 1951, 133 and 134 of 1952 
respectively. 
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S.` V. Jayaraman and V. Kannan, for t 


Appellants. 


A. R. Lakshmanan, for Respondents. 


The Court delivered the following 


JUDGMENT. —Ariyakudi, Idaiyaur and Vettiut 
were three villages forming part of the 
Sivaganga Zamindari. Sometime after the 
settlement of the Zamindari in 1801, the 
Zamindar granted in inam certain lands in 
these villages as a post-settlement dharmilla 
inam in favour of one Sadhananda Mudaliar. 
Though the original grant in favour of 
Sadhananda Mudaliar is not produced, it is 
evident from the later records that the 
entirety of the lands comprised in the grant 
or a major portion of it, were un-reclaimed 
waste lands and it was given to the grantee 
for the purpose of reclamation. The condi- 
tions of the cowl are not available, but we 
can safely presume from the subsequent 
records that Sadhananda Mudaliar was con- 
ferred only a kudiwaram interest, in the 
lands and the melwaram was still vested with 
the Zamindar. Subsequently, these three 
villages were granted to certain brahmins and 
Ariyakudi Sri Thiruvengada Mudayan Devas- 
thanam (hereinafter referred to as the ‘Devas- 
thanam’) the 14th defendant in the suit. These 
three villages were later notified and taken 
over under The Madras Estates (Abolition 
and Conversion into Ryotwari) Act (XXVI of 
1948), which will hereafter be referred to as 
the ‘Act’, as umnder-tenure estate. The 
classification of these villages, as an under- 
tenure estate, was never in dispute. Since 
we have unimpeachable evidence that 
there was a grant of kudiwaram in favour 
of Sadhananda Mudaliar in respect of a 
portion of these villages, prior to the crea~ 
tion of the under-tenure estate, we have neces- 
sarily to take it that the grant in favour 
of the Devasthanam and the brahmins was 
not of both the warams or at least it did 
not cover both warams in respect of all 
the landsi:the villages. Under Exhibit A-1 
dated 5th December, 1874, the Devasthanam 
purchased the kudiwaram right of Sadha- 
nanda Mudaliar from the legal heirs of the 
said person. It, therefore, follows that in 
respect of the lands purchased under Exhi- 
bit A-l the Devasthanam had become the 
owner of both the melwaram and the 
kudiwaram. The extent mentioned in Exhi- 
bit A-! is 270 kurukkams, which is stated 
ot be approximately equivalent to 150 
acres, though“the boundaries given are for 
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entirety of the three villa ges. 
Obviously, the discription of the boundaries 
covered a larger extent because what is 
covered by Exhibit A-1 was only part of 
the three villages and not the whole of 
them. The description should be under- 
stood therefore as implying that the lands 
are situated within the major boundaries 
of villages mentioned in the document. 
But whatis relevant for our purpose is 
that by virtue of the purchase of the kudi- 
waram under Exhibit A-1, the Devasthanam 
had become the owner of both the mel- 
waram and kudiwaram in respect of 2/0 
kurukkams, covered by that document. 

2. For laying the Railway track, the 
Government acquired certain lands in those 
villages. In the dispute relating to the 
right of payment of the compensation 
money, the Land Acquisition Court viz., 
the Sub-Court at Devakottai in O.P. 
Nos. 69 and 12 of 1932, 18, 30to 33 
and 35 of 1933 divided the lands acquired 
for purposes of determining the title in 
three groups -after a discussion of the oral 
and documentary evidence available in 
which Exhibit A-1, filed in this case, was 
also filed as evidence. It was held that 
the Devathanam was the owner of both 
melwaram and kudiwaram in respect of the 
entirety of the lands covered under 
Exhibit A-1 and that therefore those lands, 
which are grouped under group numbers 
1 and 2, which formed part of the pro- 
perties covered by Exhbiit A-1, belonged 
to the Devasthanam absolutely. The 
Land Acquisition Court also gave a find- 
ing that the lands in Group No. 3 though 
situated in the under-tenure villages 
of Ariyakudi, Idaiyaur and Vettiyur, are 
not covered by Exhibit A-1 and that the 
lands belonged to a group of persons, 
including Udayars and Vallambars. It 
appears an appeal was filed against this 
order, but that was dismissed. Since the 
dispute did not end even thereafter, the 
parties seem to have entered into an 
agreement on lst February, 1945, which is 
marked as Exhibit A-3 in this case. Since 
that document is questioned as one brought 
about in order to avoid the impending 
legislation of abolition of estates and since 
Udayars were not parties to that document 
it is not necessary for us to rely on 
Exhibit A-3. It may aiso add that the 
respondents did not rely on Exhibit A-3 
for purposes of these cases, which are before 
me, and they relied only on Exhibit A-1 
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and it is therefore, not necessary to set 
out the details relating to Exhibit A-3. 
Both the Courts below have held that the 
present suit properties are portions of the 
lands purchased by the Devasthanam under 
Exhibit A-1, dated 5th December, 1974 and 
therefore we have also to proceed on the 
basis that they are par’ of such lands. The 
facts up to this stage are findings which 
could not be disputed by any of the parties 
in this case. 


3. The three villages were notified and 
taken over by the Government under the 
Estates Abolition Act on 7th September, 1949, 
The four suits, from which these Second 
Appeals arise, were filed under Order 1, 
tule 8 of the Civil Procedure Code, by the 
eight karai Vallambars of the three under- 
tenure villages, for a declaration that they 
are entitled to the kudiwaram rights in the 
suit properties and for an injunction restrain- 
ing the defendants from interfering with their 
possession and enjoyment or in the alter- 
native for recovery of possession. Though 
the plaintiffs are the same in all the four 


suits, the defendants are different. The 
schedule to ©O. S. No. 100 of 1951 
contained four items. The trial Court he'd 


that in respect of three items viz., (1) 
T.S. Nos. 507; (2) 510 and 238; and 
(3) T.S. No. 491, the plaintiffs were 
entitled to the kudiwaram right and accord- 
ingly decreed the suit in respect of the 
same. He rejected the suit in respect of 
one other item measuring 6 acres. The 
defendants preferred an appeal in A.S. No. 
304 of 1963 on the file of the District 
Court, Ramanathapuram against that por- 
tion of the decree, which held that 
the plaintiffs were entitled to the kudi- 
waram right and the plaintiffs filed cross- 
objections in respect of the 6 acres disallowed. 
Both the appeal and the cross-objections were 
-dismissed by the learned District Judge. In 
O.S. No. 101 of 1951 the suit properties com- 
prised of 5 items. The suit was decreed only 
in respect of item No. 3, viz., T.S. No. 522 
and dismissed in respect of other items. The 
plaintiffs and defendants 1 and 3 filed appeals 
in the District Court in A.S. Nos. 303 and 
305 of 1963 respectively, questioning the 
judgment and decree in so far as they are 
against them. The learned District Judge, 
while confirming the decree of the trial 
Court and dismissing the defendants ‘appeal, 
allowed a portion of the plaintiffs’ appeal in 
respect of items land 5, which covered T,S. 
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Nos. 515 and 524. It is against this judgment 
the Second Appeal No. 594 of 1977 has been 
filed by the first defendant in the suit. There 
was only one item in each of the suits in 
O.S. Nos. 133 and 134 of 1952. The trial 
Court decreed the suit, as prayed for, and the 
appeal preferred by the defendants was dis- 
missed. The first defendant has filed S.A. 
No. 595 of 1977 against O.S. No. 133 of 
1952 and defendants 2 and 13 in O.S. No. 134 
of 1952 have filed S.A. No. 526 of 1977. 


4. Broadly stated the finding in the Land 
Acquisition Original Petitions would con- 
clude a large portion of the dispute. As 
already stated, in those proceedings, the 
Devasthanam was held to be owning both 
the warams in respect of theglands covered 
by Exhibit A-1 in this case. The finding of 
both the Courts below also was that the suit 
properties are part of the land comprised in 
Exhibit A-1 document. The Devasthanam 
was, therefore, necessarily entitled to both 
kudiwaram and melwaram. However, in 
these proceedings, the Devasthanam had not 
claimed in itself the kudiwaram right. They 
supported the case of the plaintiffs that the 
plaintiffs are kudiwaramdars in respect of the 
suit lands. This in effect means that they 
have conferred the kudiwaram right, which 
was vested in them, on the plaintiffs. The 
only document, on which they could rely in 
respect of such vesting of the kudiwaram 
right on the plaintiffs, was only Exhibit A-3 
which, as we have already stated, could not 
be relied on in these proceedings. The claim 
of the defendants that they are entitled to 
the kudiwaram rights was not based on any 
grant of such right by the Devasthanam. 
They have, therefore, necessarily to prove as 
to how they became entitled to the kudiwaram. 
Since the Devasthanam, who was the original 
owner, had conceded the claim of the plain- 
tiffs, and since the defendants did not claim 
title to the kudiwaram through the Devas- 
thanam and there being no other independent 
evidence to show as to how the defendants 
had acquiredt he kudiwaram right, the find- 
ings of the Courts below that in respect of 
those lands, for which a decree had been 
granted, normally have to be accepted. 


5 However, the learned counsel appearing 
for the appellants, relying on certain proceed- 
ings taken under the Abolition Act, claimed 
that they were held entitled to the kudiwaram 
in respect of some of the eproperties which 
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were dealt with under the Act and those 
proceedings having become final, itis not 
open to the civil Court to go behind those 
orders and give any declaration in favour of 
the plaintiffs. During the settlement proceed- 
ings, some of these appellants filed petition 
before the Final Settlement Inquiry Tahsildar 
(General Enquiry, Karaikudi) for grant of a 
ryotwari patta under sections 11 (a), 18 (4) 
and 19 of the Act, impleading the plaintiffs 
herein and the Devasthanam as respondents. 
By an order, dated 15th December, 1959 the 
Settlement Tahsildar who is invested with 
the powers of Assistant Settlement Officer 
and competent to entertain applications 
under sections 11 (a), 18 (4) and 19 of the Act 
held that in respect of Survey No. 507/4, 
which is portion of Survey No. 507, 
item No. 1 of O.S. No. 100 of 1951, one 
Arulandu Udayar, the first defendant in 
the suit, was entitled to a miscellaneous 
patta under section 18 (4) of the Act. 
Similarly, certain defendants were granted 
ryotwari patta under section 11 (a) of the 
Act in respect of some other portions of 
the suit-lands. Relying on this order, the 
learned counsel appearing for the appel- 
lants, contended that it isa complete ans- 
wer to the plaintiffs’ claim of kudiwaram 
right, that it is not open to the civil 
Court to go behind this Order or question 
the correctness of the same, which has 
become final and that by colluding with the 
plaintiffs, Defendant No. 14 is not disputing 
the right of the plaintiff. If the plaintiffs 
and the Devasthanam, who were parties 
to these proceedings, were aggrieved by the 
order of the Settlement Tahsildar, they 
should have preferred appeals or revisions, 
as provided under the Act and that it is 
not open to them now to contend that 
either they are not final or they are open 
to question in these proceedings. In this 
connection, the learned counsel particularly 
relied on section 64-C of the Act, which 
reads as follows: 


*“64-C (1) Any order passed by the 
Government or other authority under the 
Act in respect of matters to be determin- 
ed for the purposes of this Act shall, sub- 
ject only to any appeal or revision pro- 
vided by or under this Act, be final. 


(2) No such order shall be liable to be 
questioned in any Court of Law”. 


Ith as, therefore, become necessary to decide 
the question @6 to what are the matters 


THE MADRAS LAW JOURNAL REPORTS 


[1982 


to be determined for the purposes of the 
Act, because only those orders in respect 
of the matters to be determined for the 
purposes of the Act are final and not liable 
to be questioned in a Coart of Law. I 
may also clear one other aspect viz., that 
even treating section 64-C of the Act as 
not expressly or impliedly barring a suit, 
the orders coming under those provisions 
shall have to be treated as a complete 
answer if any dispute relating to the 
matters decided under those orders, arise 
in the suit. In order to understand as to 
what matters are made final under section 
64-C of the Act, we have necessarily to 
refer to the scheme of the Act. 


6. Under section 3 of the Act, with effect 
on and from the notified date, the entire 
estate (including all communal lands; poram- 
bokes; other non-ryoti lands; waste lands; 
pasture lands; lanka lands; forests, 
mines and minerals; quarries; rivers and 
streams; tanks and irrigation works; fisheries 
and ferries), shall stand transferred to the 
Government and vest in them, free of all 
encumbrances and all rights and interests 
created in or over the estate before the 
notified date by the principal or any other 
landholder, shall as against the Government 
cease and determine. As seen from the 
long title to the enactment, the Act was 
intended to provide for the repeal of the 
permanent settlement, the acquisition of the 
rights of the landholders in permanently 
settled and certain other estates and the 
introduction of ryotwari settlement in such 
estates. 


7. In order to effectuate a ryotwari settle- 
ment it is necessary to decide the nature 
of the land in the estate, which is vested 
in the Government and the rights of the 
persons who are in occupation of the lands. 
As part of the settlement proceedings, there- 
fore, the competent authorities would have 
to decide as to whether a particular land 
is aryoti land or a private land or whether 
the land is a tank or other poramboke or 
non-ryoti land, as also whether the lands 
are waste, lanka, forests, rivers or other 
lands. This classification is necessary not 
only for the purpose of finding out the rights 
of the person if any in occupation but also 
for adopting or fixing rates of assessment in 
respect of each category of land.. The 
determination of the rights of the person in 
occupation is also necessary in order to 
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determine as to who the person is that is 
liable to pay the assessment in respect of 
the lands, which are subject to such assess- 
meut. While determining such nature of the 
land or the rights of the person in occupa~ 
tion, a dispute may arise either between the 
Government and the ryot, or between the 
Government and the landholder, or be- 
tween the land-holder and the ryot ora 
triangular fight among all the three people. 
Such dispute may also relate either to the 
nature of the land alone or both with refer- 
ence to the nature of the land as also to 
the right of the person who is in occupa- 
tion, or a person claiming any right under 
the Act. Section 11 of the Act deals with 
the grant of ryotwari patta in respect of 
ryoti lands and sections 12, 13 and 14 of 
the Act deal with the grant of such-patta 
in respect of private lands. The forum of 
determination, so far as private lands are 
concerned, is prescribed under section 15 
of the Act, which authorises the Settlement 
Officer to examine the nature and history of 
the land in respect of which the landholder 
claim ryotwari patta under sections 12, 13 or 
14 and provides for an appeal to the Tribunal 
against the order of the Settlement Officer. 
Though there is no such specific provision 
like section 15 of the Act with reference 
to the ryotwari patta, on an application by 
aryotit is clear from the provisions of 
sections 3 (d) and 11 and the Rules published 
in exercise of the powers conferred by sec= 
tion 7, that the Assistant Settlement Officer 
is the competent authority to deal with an 
application under section 11 of the Act. 
The Act originally contained a provision 
in section 56, which enabled the settlement 
Officer to decide as to ‘“‘who the lawful ryot 
in respect of any holding’? is, but this pro- 
vision was deleted in 1958 by Madras Act 
XXXVII of 1958. 


8. In State of Madras v. Karuppaiah 
Ambalam', Justice Ramachandra Iyer (as he 
then was) observed: 


“Section 3 (d) proviso, implies that it was 
for the Settlement Officer to decide whe- 
ther a ryot or landlord would be entitled to 
a patta. Section 15 directs the Settlement 
Officer to examine the nature and history of 
all Jands in respect of which the landholder 
claims patta to decide asto or for what 
lands patta should be given to him. There 
ee E 
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is no provision for deciding the character 
of the lands which is claimed to be ryoti 
lands as it is evidently presumed that eyery 
cultivable land is ryoti laná.” 


After stating this, the learned Judge proceeded 
to observe: 


“But section 3(d), proviso, would seem to 
contemplate a decision by the Settlement 
Officer as to whether a person in posses- 
sion would be entitled to patta which would 
include a determination whether a land 
was ryoti land or not. Rules have been 
framed under section 67 of the Act to 
regulate the granting of pattas by a Govern- 
ment notification, dated 2nd March, 1955. 
Section 65 of the Act states that no suit or 
other proceeding shall lie against the 
Government for any act done or supposed 
to be done under this Act or any rule made 
thereunder. Where there is a dispute as to 
who the lawful ryot is in respect of a hold- 
ing such dispute should be decided by the 
Settlement Officer under the provisions of 
section 56 of the Act. Any person deem- 
ing himself aggrieved by any decision of 
the Settlement Officer has got a right of 
appeal to the Tribunal.” 


As may be seen this decision and some other 
decisions which made similar observations 
are to the effect that it only enables a Settle- 
ment Officer to decide whether a person in 
possession would be entitled toa patta and 
not determination as to the nature of the land 
as such. The decision in State of Madras 
v. Ramalingaswamigal Madam and others', 
was a case which was decided with reference 
to the provisions subsequent to the repeal 
of section 56 of the Act. Even the provision 
in section 56 was construed by this Court in 
State of Madras v. Karuppiah Ambalam?, 
which was approved by a Bench in Adakala- 
thammal and others v.Chinnayyan Pani pun- 
dar and othe:® as enabling the Settlement 
Officer to decide a dispute as to who the 
ryot entitled to obtain a ryotwari patta is 
and that it does not bar the civil Court’s 
jurisdiction as to who is the owner of the 
kudivaram right in respect of the ryoti land 
and entertaining a suit for possession by a 
person who had been in possession and who 
had been dispossessed. It ison the basis of 
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the interpretation given with reference to 
section 56 as not ousting the jurisdiction of 
the civil Court that even after the repeal 
of section 56; it was held in State of 
Madras v. Ramalinga swamigal Madum and 
others’, that the decision of the Settlement 
Officer under section 11 read with section 
3 (d) and the rules, whether a land isa 
ryoti land or not is only for purposes of 
granting a ryotwari patta and that any 
decision as to the question of title by statu- 
tory authority is only an incidental matter 
which would not preclude a Civil Court 
independently enquiring into it in a properly 
instituted suit. In that view it was held 
further that section 64-C cannot be held to 
be a bar for a declaration of title and 
for an injunction. These decisions are no 
longer good law in view of the decision of 
the Supreme Court in Chenchulakshmamma 
and another v. Subrahmanya Reddy’. 
In that case also the Supreme Court con- 
sidered the scope of sections 3 and 56 of 
the Madras Estates (Abolition and Conver- 
sion into Ryotwari) Act, 1948 and as to the 
finality attached to the determination as to 
who is the lawful ryot. That was also a 
case where the suit was filed for a de- 
claration of title of the plaintiff and for 
recovery of possession. The defendant con 
tended that the civil Courts could not take 
cognisance of the suit in view of the pro- 
visions of the Abolition Act, but this was 
overruled by the trial Court on the 
strength of the decision in Krishnaswami 
Thevar.y. Perumal Konar’ {wherein it was 
held that the Settlement Officer has no 
jurisdiction under the Act to adjudicate 
upon rival claims for grant of patta and 
that such disputes fell within the jurisdic- 
tion of the civil Courts. The appeal prefer- 
red against the decree was also dismissed. 
The High Court, in second appeal, observed 
that the only question requiring determina- 


tion by it was whether the plaintiff who . 


was admittedly the owner of the property 
lost his right by reason of the patta having 
been granted to defendant-I and answered 
the question by relying on Krishnaswami 
Thevar v. Perumal Konar® and AR. San- 
jeevi Naicker v. P. M. Shanmuga Udayart, 
that it was competent for a civil Court to 
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adjudicate upon the title of the parties 
notwithstanding the grant of a patta under 
the Act to one them. Before the Supreme 
Court the defendants relied on section 56 
of the Act in support of their contention 
that the suit was barred and the civil 
Court could not adjudicate upon the title 
of the parties in view of the patta granted 
to the defendant No. 1. After quoting the 
section, the Supreme Court held: 


‘‘Sub-section (2) of the section categori- 
cally declares that decision of the Tribunal 
deciding the appeal shall be final and not 
liable to be questioned in any Court of 
law, in sofar as it relates to any of the 
matters covered by sub-section (1). It 
goes without saying that if no appeal is 
filed, a similar finality shall attach to the 
decision of the Settlement Officer. One 
of such matters is covered by clause (c) 
of ‘sub-section (1):and embraces the de- 
termination of the question as to who the 
lawful ryo tin respect of any holding is. 
Questions which a Settlement Officer 
may be called upon to decide under the 
said clause (c) would certainly include 
such as may have resulted from a dispute 
between two or more persons as to who 
of them is the lawful ryot; and oncea 
dispute of that type has been adjudicated 
upon by the Settlement Officer, his deci- 
sion becomes final unless an appeal is 
filed before the Tribunal, in which 
event itis the decision of the Tribunal 
to which finality attaches. In either case 
the decision is not liable to be called into 
question in any Court of law. We need not 
go into further details on the question of 
interpretation of section 56 of the Madras 
Act inasmuch as our view is fully suppor- 
ted by another decision of this Court in 
Muddada Chayannav. Karnam Nora- 
yanat. In that case.Chinnappa Reddy, J., 
who delivered the judgment of. the Court 
- was concerned with the interpretation 
to be placed on section 56 of the Andhra 
Act which repeats word for the contents 
of section 56 of the Madras Act. In hold- 
ing that the authorities mentioned in sub- 
section (2) of section 56 of the Andhra Act 
had exclusive jurisdication to decide a dis- 
pute between rival claimants for a ryotwari 
patta, this Court approved the decision in 
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T. Munuswami Naidu (died) v. R. Venkata 
Reddi! in which the same interpretation 
had been given to section 57 of Andhra 
Act as a result of an elaborate discussion. 
This Court further held that Cherukuru 
Muthayyav. Gadde Gopalakrishnayya?, 
which was also decided by a Full Bench 
but had been overruled bya larger Full 
Bench in Munuswami case! had been 
wrongly decided.’’ 


In view of this decision of the Supreme 
Court, the reasoning of the Bench in 
State of Madras v. Ramalingaswamigal 
Madam and others® and the decisions cited 
therein are no longer available and that 
therefore, it has to be held that there was 
a machinery to decide the character of the 
land yiz., whether it is ryoti and also as 
to whether a particular person in occupa- 
tion is entitled to a ryotwari patta as 
against the claims made by others and 
that any decision rendered by such compe- 
tent authority on any of the issues to be 
decided, was final and binding on the par- 
ties and not liable to be questioned in any 
Court of law. 


9. Section 56 was repealed by Madras Act 
XXXIV of 1958 and section 64-C was 
inserted by Madras Act XLIV of 1956. 
Whether the repeal of section 56 has taken 
away the jurisdiction of tte Settlement 
Officer to determine the nature of the land and 
as to who is entitled to a ryotwari patta is the 
next question that arises for consideration. 
None of the decisionsreliedon section 56 as the 
provision that enables the Settlement Officer 
to determine the nature of the land. That 
is found in section 3 (d) read with section 1 
and the rules framed under section 67 of the 
Act. We have already seen that some decided 
cases went into the question as to whether 
a dispute between two or more persons as 
to who of them is the lawful ryot is 
comprehended within section 56 and whether 
the decision by a Settlement Officer on 
that question is final and cannot be called 
in question in any Court of law, and it 
was held that such dispute was comprehended 
but it was not finally decided and the civil 
Court’s jurisdiction is not taken away but 
these decisions in so far as they held 
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that the finding is not final and the civil 
Court’s jurisdiction is not taken away are 
no longer good law in view of the Supreme 
Court judgment cited above. We have also 
noticed that the ryotwari settlement implies 
a decision or determination both on the 
question of nature of the land and the 
person who is entitled to ryotwari patta. 
Even without section 56 therefore, jurisdic- 
tion is vested in the Settlement Officer to 
decide a dispute between two or more 
persons as to who, of them is the lawful 
ryot. The original Act did not contain 
a provision similar to section 64-C. After 
it was inserted by the Amending Act in 
1956, the decision of the Settlement Officer 
which is certainly for purposes of the Act 
was made final and not liable to be ques- 
tioned in any Court of law. Section 11, 
the proviso to section 3 (d) and the rules 
published in exercise of the powers con- 
ferred by section 7, read in the light of the 
decision of the Supreme Court in Chenchu- 
lakskmamma and another v. Subramanya Reddy}, 
clearly shows that the Act has constituted 
the Settlement Officer as the competent 
authority to examine the nature of the 
lands and as to who is the person entitled 
to the ryotwari patta, and the decisions 
which have held that there is no machinery 
for the purpose of deciding the dispute 
between rival claimants for the issue of 
ryotwari patta under section 11 are, there- 
fore, no longer good law. 


10. The same result could be reached also 
on a different ground. So far as the deci- 
s‘ons under section 15 are concerned, this 
Court has been taking a consistent view 
that in view of the finality attached to 
the order of the Tribunal and in particular, 
in view of the provisions of section 15 (2) 
(b), there was exclusion of jurisdiction of 
the civil Courts in the matter of both 
decisions as to the nature of the land as 
also the person who would be entitled to 
a ryotwart patta. The disputes which will 
be comprehended under section 15 of the 
Act may be grouped under two categories. 
Firstly, the landholder may claim the land 
as his private land but the Government is 
contending that it is not a private land and 
that it is either poromboke or other non- 
ryoti land and, therefore, the Jandholder 
is not entitled to a ryotwari patta. Secondly, 
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the dispute, may be with reference 
to cultivable jand in an estate and the 
landholder might claim that land as his 
private land, but a ryot may dispute his 
claim and contend that it is a ryoti land 
which was included in his holding and, 
therefore, he was entitled to ryotwari patta. 
Though ‘the claim of the ryot in such a 
case is one that may fall under section 
11, since the landholder also claims the 
same land as his private land, the claim 
or application of the landholder will have 
to be dealt with only under section 15. 
Therefore, in a case where the dispute is 
between the landholder and the ryot neces- 
sarily the matter will have to be decided 
under section 15 though ona finding that 
the landholder had failed to establish that 
it is his private land the ryot will be 
given patta under section 11. In the deci- 
sion reported in Narayanaswami Vellalar 
yv. V.Rangaswamy Konar and others’, 
Ismail, J. (as he then was), considered the 
finality attached to the orders made under 
section 15 and the bar of civil Court’s 
jurisdiction with reference to the provisions 
under section 15. After quoting the pro- 
visions of sections 15, 64-A and 64-C, the 
learned Judge observed: 


‘Simply as a matter of construction, with- 
out any reference to any decided cases, 
it will follow that section 15 (1!) of the 
Act vests exclusive jurisdiction in the 
Settlement Officer to examine the nature 
and history of all lands in respect of 
which the landholder claims ryotwari 
patta under sections 12, 13 or 14, as 
the case may be and to decide in res- 
pect of which lands the claim should be 
allowed. The jurisdiction of the Tribunal 
on appeal will be co-extensive with that 
of the Settlement Officer under section 
15 (1) and therefore the Tribunal also has 
got identical jurisdiction to examine the 
nature and history of all the lands in 
respect of which the landholder claims 
ryotwari patta and to decide in respect 
of which lands the claim should'be allow- 
ed. Then comes the crucial provision, 
namely, clause (b) of sub-section (2) of 
section 15. It provides in express and 
unambiguous language that the decision of 
the Tribunal on any such appeal shall 
be final and not te liable to be ques- 
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tioned in any Court of law. When the sec- 
tion refers to the decision of the Tribunal, 
that must be correlated to the obligation 
and the jurisdiction of the Tribunal or the 
Settlement Officer, as contemplated by sec- 
tion 15 (1), namely, to examine the nature 
and history of all lands in respect of 
which the landholder claims ryotwari 
patta and to decide in respect of which 
lands his claims should be allowed. There- 
fore the decision rendered by the Settle- 
ment Officer and the Tribunal, as a result 
of the examination of the nature and 
history of the land as to its character 
and the decision as to in respect of which 
land, the landholder will be entitled to 
a patta, are all matters entrusted to the 
exclusive jurisdiction of the Settlement 
Officer and the Tribunal. The decision 
contemplated in section I5 (2) (6) of the 
Act refers to the determination of these 
questions entrusted to its exclusive juris- 
diction and such determination has been 
rendered final in specific and unqualified 
terms by that section. The language of 
section 15 (2) (6) as it stands is absolute 
and unqualified and does not admit of 
any exception or qualification.’’ 


This reasoning of the learned Judge is equally 
applicable to a decision by a Settlement 
Officer under section 11 read with section 
3 (d) and the rules. There is also no 
reason to restrict the finality under section 
15 (2) in respect of one finding namely, 
that it is a private land or not and that 
the landholder is or is not entitled to a 
patta and not to the finding that itis a 
ryoti land or in respect of which somebody 
who claimed patta was entitled to'a ryot- 
wari patta. It is useful again to recall 
the provisions of the Act as they stood 
originally and the subsequent amendments. 
Corresponding to section 15 (2) (b) there 
was a provision limited for ryoti lands 
alone in section 56 (2). Sections 64-A and 
64-C were not there. With respect to a 
decision under section 15, the finality was 
provided in section 15 (2) (b) itself. With 
reference to a decision as to who the law- 
ful ryot is, finality was attached under 
section 56 (2). In view of these provisions, 
there was no necessity for a provision like 
section 64-C, lf the Act had come up for 
coustruction as it was originally enacted 
the same reasoning as has been mentioned 
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in the decision in Narayanaswami Velalar 
v. V. Rangaswamy!, would have been avail- 
able also in respect of ryoti iands and there 
was no necessity to rely on section 56 for that 
purpose, Section 56 was repealed and section 
64-C was inserted by subsequent amendments. 
While the original scheme of the Act pro- 
vided for the finality attached to the orders 
and their non-liability to be questioned in 
civil Courts, in their respective places the 
legislature by inserting section 64-C had com- 
pendiously provided for a finality in respect 
of every order that is made under the Act in 
respect of matters to be determined for the 
purpose of the Act. So construed, even in 
respect of orders made under section 11, the 
finality under section 64-C will attach. In 
fact the learned Judge in Narayana- 
spami Velalarv. Rangaswami Konar” and 
ofhers?, considered the scope of section 64-C 
also with reference to the language used in 


rections 15 (2) (b) and 54-C and observed: 


“Section 64-C (1) refersto ‘matters to be 
determined for the purpose of this Act? 
whilst no such limiting expression occurs 
in section 15 (2) (b) of the Act. Assuming 
that even in the absence of such a limiting 
expression section 15 (2) (b) has to be 
construed as only having an application 
to matters to be determined for the purpose 
of the Act, I am unable to see what 
expression in section 15 (2) (4) has to be 
construed as only having an application 
to matters to be determined for the pur« 
pose of the Act, J am unable to see what 
exactly is the purpose of the Act, apart 
from the determination of the charac- 
ter of land and pieces and parcels of 
lands to whtch alandholder is entitled 
fo aryotwari patta. The contention of 
Mr. Vedantachari is that section 22 of 
the Act provides for settlement, just like 
in the case of a ryOtwari area, and it is 
for purpose of effecting that settlement, 
the decision contemplated by section 15 
has to be arrived at incidentally and 
therefore the determination as to the 
character of lard cannot be said to be for 
the purpose of the Act and consequently 
it cannot be said to be final. I am unable 
to see any substance in this argument. 
Ryotwari settlement has nothing whatever 
to do with the character of the land as 
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private or ryoti. On the other hand, it 
has got everything to do with the classifi- 
cation of the soil with reference to the rate 
of assessment that may be provided for 
different classes of lands having regard to 
their nature, as wet, dry or manavari, 
and having regard to the irrigation facili- 
ties available. But the question whether 
a land is a private land or a ryoti land 
has absolutely no relevancy whatever for 
effecting a ryotwari settlement and for the 
purpose of imposing the rate of assessment 
depending upon the classification or tharam 
of the soil. Therefore, I am unable to 
agree with the learned counsel that the 
determination whether aland is private 
or tyoti is only incidental to effecting 
aryotwari settlement and in itself is 
no! the determination of a question 
entrusted to the exclusive jurisdiction of 
the authotities concerned. An extension 
of this argument is that the exclusive 
jurisdiction of the Settlement Officer and 
that of the Tribunal under section 15 js 
merely to grant a ryotwari patta. Asa 
matter of fact, an examination of the pro- 
visions of the Act will show that there is 
Dot a single section dealing wlth the grant 
of ryotwari palta. AN that the provi- 
sions of the Act deal with is the entitlement 
toa ryotwarl patta, and its determination 
The grant of ryotwari patla being merely 
a consequential act following the deter- 
mination of the right of the person to 
obtain a patta in respect of particular 
lands, itis more or less in the nature 
of a decree following a judgment and 
the decision that is contemplated by 
section I5 isthe judgment and not the 
decree which must necessarily follow and 
flow from the determination as to the entitle- 
ment of the landholder toa ryotwari patta 
in respect of particular lands. Therefore, 
the scope and ambit of section 15 of the Act 
makes it absolutely and abundantly clear 
that the jurisdiction conferred on the 
Settlement Officer and the Tribunal is for 
the purpose of ascertaining and determin- 
ing the nature and history of the land 
and for determining the entitlement of the 
landholder to aryotwari patta in respect 
of such land and the grant of ryotwari 
patta as such is totally outside the scope of 
that section that being a mechanical action 
not involving determination of any question 
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The determination itself hzs been provided 
- for only under section 15. Therefore, I am 
unable to agree with the contention of the 
learned counsel that the finality contem- 
plated by section 15 (2) (b) is only for the 
purpose of the Act in the sense that it is 
only for the purpose of granting a ryotwari 
patta and not for determining the char- 
acter ofthe land as such.” 
(Italics is mine) 


I am in entire agreement with these rea- 
snnings and conclusion of the learned Judge. 
I am also of opinion that the same rea- 
sonings are equally applicable to a case 
of determination under section l1 and even 
in respect of such determination, the finality 
provided under section 64-C would attach. 
Since the learned Judge has considered all 
the. eatlier decisions in Narayanaswami 
Velalar v. V. Rangaswamy Konar and 
others? it is not necessary for me to refer to 
those decisions which have taken a similar 
view with respect to the provisions of section 
15. (2) (b). The three decisions which are not 
referred but which have taken a similar view, 
are one reported in Ratnasabapathy Servai 
v. Sannasi Ambalagaran® and the decisions 
of Varadarajan, j., in P.A. Shukur v. K.S. 
Sundara Mudaliar and another and Ghin- 
nappa Gounder &others v.o. Seshadri Iyengar 
and another’. It necessarily follows that the 
decision as to the nature of the land and 
the person entitled to patta under section 
11 or a similar finding that it is ryoti land 
and not a private land and that a claimant 
was entitled to a ryotwari patta in proceed- 
ings under section 15 are final and not liable 
to be questioned in a civil Gourt. There- 
fore, ina case whether there is a claim by a 
person other than the landholder for a ryot- 
wari patta under section 11 and that claim 
ig resisted by another who, in turn claims 
the right in himself, the decision given by 
the Settlement Officer is final and binding 
sn the parties when the same dispute is to 
be decided in a civil Court. 


11. The next question that has to be deter- 
mined is with reference to the claim made 
under section 18 (4). Section 18 deaJs with 
the vesting of buildings situated in estates. 
After dealing with certain buildings which 
originally belonged to the erstwhile land- 


1. (1973) 86 L.W. 276. 

2 (1956) 1 M.L.J. 190. 

3. (1976) I.L.R. 1 Mad. 366. 

4. (1980) LL.R, 1 Mad. 477: ALR. 1981 Mad. 8. 
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holder, sub-section (4) provided that every 
building other than a building referred to 
in sub-sections (1), (2) and (3) thereof shall. 
with effect from the notified date, vest in 
the person who owned it immediately before 
that date, and “building’’ is defined in sub- 
section (5) of that section as including the 
site on which it stands and any adjacent pre- 
mises occupied as an appurtenance thereto. A 
Division Bench of this Court in Silambani 
Sri Chidambara Vinayagsr Swami Devas- 
thanam through its trustees ST. MR. VR. 
Murugap pa Chettiar and others v. Duratsami 
Nadar and others? construing the provisions of 
section 18 (4) held that in order to enable 
a person to claim that the building is vested 
in him under section 18 (4), it is necessary 


that there isa canlesoence of the owner- 
ship of the building as well as of the site 
on which it stands, Ia another Division 


Bench judgment in K. Vellappa Gounder and 
Sons by partner K. Vellappa Gounder and others 
ve K.S. Thirugnanasambandam Chettiar and 
others? to which I was a party, applying 
the principles in Stlambani Sri Ghidambara 
Vinayagar Swami Devasthanam through its 
trustees? ST. MR. VR. Murugappa Chettiar and 
others v. Duraisami Nadar and others? to a case 
arising under Madras Act XXX of 1963, it 
has been held that in a case where there is no 
coalescence of such interest and the persons 
who claimedthe patta only was able to 
prove that he is the owner of the building, 
the land shall be deemed to have vested 
in the Government and that, therefore, the 
landholder will not be entitled to get a 
ryotwari patta in respect of that lana. It 
was further held that only those persons 
who were owning the buildings that could 
apply to the Government for the grant of 
ground rent patta outside the provisions of 
the Act. Sub-section (6) provides that if 
any question arises whether any building 
or land falls or does not fall within the 
scope of sub-sections (1) (2) (3) (4) or (5) of 
section 18, it shall be referred to the 
Government whose decision shall be final 
and not liable to be questioned in any 
Court of law. The Government have dele- 
gated this power tothe Assistant Settlement 
Officers. It may beseen, as noted in an 
earlier part of this judgment, that sub-section 
(6) of section 18 was there even in the 
Original Act that is, before the insertion of- 


1. a 2 M.L.J. 278: 84 L.W. 492: ALR. 1971 
a 


d. 
2. (1980) 93 L.W. 707:(1981) 1 M.L.J. 192: ALR. 
1981 Mad. 100. 


-) 


o ARULANDW UDAYAR v, PALANIAPPA AMBALAM (Romaswami, 7.) 


section 64-C and itis in those circumstan- 
ces, the finulity attached to that order is 
mentioned in the section itself. Even if 
that section had not mentioned about the 
finality, section 64-C would have covered a 
decision given under sub-section (6). In the 
result, therefore, the order of the Settlement 
Officer in Exhibit B-23 in so far as it 
related to the grant of miscellaneous patta 
under section 18 (4) and a ryotwari patta 
under section 11 (a) is final and binding 
between the parties and not liable to the 
questioned in these proceedings. In fact, 
when onan earlier occasion the matter 
came to this Gourt on a preliminary issue, 
Justice Ramachandra Iyer (as he then was), 
in the decision reported in KS, Soosai Udayar 
and another v. S. Andiyappan Ambalam and 
others? dismissed the appeal with the following 
observations: 


“It may ba that during the course of the 
suit if the defendant is able to obtain 
patta from the authorities he can produce 
that patta as an answer tothe plaintiff’s 
claim that he has got superior title against 
whom a decree for possession cannot be 
granted.” 


Aceordingly, the second appeals are allowed 
in so fur as they relate to that portion of 
the building and site which is comprised in 
T. S. No. 507/4 in respect of which 
S. Arulandu Udayar was given a ryotwari 
patta under Exhibit B-23 as also in respect 
of T.S. Nos. 510 and 522/3 for which section 
Il (a) patta was granted in favour of 
Aru'landu Udayar, In other respects, the 
second appeals are dismissed. 


12. The plaintiffs have filed cross-objections 
in Second Appeals Nos. 593 and 594 of 1977. 
The cross-objection in Second Appeal No. 593 
of 1977 related to six acres of land in 
respect of which the trial Court dismissed 
the suit and the appeal filed by the plain- 
tiff was also dismissed. But instead of filing 
a second appeal, the plaintiffs have chosen 
to file a cross-objection. The cross-objection 
itself is not maintainable as A. S. No. 304 of 
1963 filed by the plaintiffs had been dismissed 


.im respect of this land and, therefore, the 


plaintiffs should have filed aregular appeal. 
Apart from this, the findings of the Courts 


1. (1959) 1M.L,J 195; (1958) L.W, 857, 


267 


below are that these six acres have not 
been shown to be covered by Exhibit A-1. 
That is afinding of fact. As already stated, 
except with reference to those lands which 
are covered by Exhibit A-1, the Devas- 
thanam has not so far proved to be the 
owner of both warams. Accordingly the 
cross objection filed in Second Appeal No. 
593 of 1977 is dismissed. 


13. The plaintiffs have also filed a cross- 
objection in Second Appeal No. 594 of 
1977 in respect of items 2 and 4 viz., 
T.S. Nos, 521 and 523. Ia respect of these 
liems also the trial Court dismissed the 
suit, and the appeal filed by the plaintiffs 
was also dismissed. But without filing a 
regular second appeal, this cross-objection 
has been filed. The same reasons which 
are mentioned for dismissing the cross- 
objection filed in Second Appeal No. 593 of 
1977 are applicable to those two items as 
well. Accordingly the cross objection filed 
in Second Appeal No. 594 of 1977 is also 
dismissed. In the circumstances of this case, 
the parties will bear their respective costs 
both inthe second appeals and in the-cross~ 
objections. 


R.S. — —— Appeal partly allowed, 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS, 


PresENt:—V. Balasubrahman yan, J. 


K. Mara Naickan Petitioner* 


y. 
R.S. Saradhambal Respondent. 


(A) Provincial Insolyency Act (V of 1920), 
section 6—Mere delaying payment to creditor 
not perse an act of insolvency. 


(B) Tamil Nadu Indebted  Agriculturists 
(Temporary Relief) Act (X of 1975)—Agri- 
culturist debtor—Moratorium period as such 
no bar for maintaining an insolvency petition 
—Policy of the legislation however is fo 
preclude passing of order on such petition— 
Agriculturist debtor retaining property and 
Wishing to apply income fo pay creditors, 
though a process inyolying delay, is outside 
section6 (1) of the Insotvency Act. 


Under the scheme of the Provincial 
Insolvency Act, a creditor can only peti- 
tion for adjudicating his debtor an insolvent 
by alleging an act of insolvency occurring 
within three months before the presenta- 
tion of the petition. Section 6 lists out 
out in clauses (a) to (h), what are acts 
of insolvency. In the present case the 
act of insolvency alleged against the 
debtor was stated to fall under clause (b) 
which lays down that a debtor commits 
an act of insolvency if he makes a transfer 
of his property or any part thereof with 
intent to defeat or delay his creditors, 
Section 9 sets out the circumstances under 
which a creditor may file an insolvency 
petition. Section 13 (2) enacts what are 
the particulars which a creditor should 
set forth in his insolvency petition. Section 
24 lays down the procedure at the hear- 
ing of an insolvency petition. Section 27 
provides when and in what circumstances 
the order of adjudication should be passed 
by the Courts. Section 25 (1) enacts when 
and in what circumstances the insolvency 
petition must be dismissed by the Court. 
For instance, the Court must dismiss a 
creditor’s insolvency petition if the proof 
adduced by the creditor on the act of 
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insolvency alleged by him against the 
debtor is not regarded by the Court as 
a satisfactory proof. Again the Court 
must dismiss the creditor’s insolvency 
petition if in its opinion there is sufficient 


cause which warrants that there should 
be no order of adjudication against a 
debtor. [Para.3.] 


Although Act X of 1975 only imposes a 
bar against the filing of a suit or execu- 
tion petition for the period of the 
moratorium covered by the Act and it 
does not prohibit the creditor maintaining 
an insolvency petition against an agricul- 
turist, yet, the legislative policy behind 
this Act is that it does, provide a compelling 
ground for not allowing insolvency proceed- 
ings to be directed against the debtor in 
question. [Para. 5.] 


The clear legislative intention and the 
policy expressed by the preamble to the 
Act is to protect agriculturists who had 
incurred debts from the distractions and 
pressures of creditors so asto enable them 
to rehabilitate themselves. While the 
operative provisions of Act X of 1975 
are limited to a stay or bar of suits alone, 
yet, the high mind and purpose of this 
legislation cannot be thrown to the winds 
by the Insolvency Court while disposing 
of a petition for adjudication of the debtor 
as insolvent. It would not be sensible 
to protect a debtor from being sued on 
his debt, while at the same time exposing 
him to proceedings by his creditors under 
the law of insolvency. The Sub-Court in 
this case had given express thought to the 
effect that the petitioning creditor had 
approached the Insolvency Court for putting 
pressure on the debtor, finding that insti- 
tution of a suit to recover the debt had 
been blocked by Act X of 1975. The 
debtor had characterised the strategy of 
the petitioning creditor as an abuse of the 
process of Court. While it is not necessary 
to say that the action of the creditor 
involves a misuse of Court process or is a 
fraud on Act X of 1975, the present 
position of the parties under Act X of 
1975, by itself provides ample and suff- 
cient cause on the basis of which the Insol- 
vency Court should have come to the 
conclusion that no order can be made on 
the creditor’s petition adjudicating the 
debtor as an insolvent. [Para, 6.] 


I] MARA NAICKAN v. SARADHAMBAL (Balasubrahmanyan, J.) 


If the debtor were to say that he would 
not sell his properties, but he would utilise 
the income from the properties to repay 
his debt, that cannot be regarded as an 
intention to delay the creditors. There is 
no law which compels a debtor to sell 
his assets to pay his debts excepting the 
law relating to execution of money decrees. 
Therefore where a debtor announces that 
it is his intention to hold his property 
Intact, but to utilise theincome therefrom 
to pay off his creditors, that cannot be 
regarded as delaying the creditors. In any 
case, that cannot fall under section 6 of 
the Provincial Insolvency Act. For mere 
delaying in the payment to the creditors 
is not per sean act of insolvency. Section 
6 (b) lays down that the sale of the 
debtor’s property must be with intent to 
delay the creditors. The act of sale of 
itself is the method by which the debtor 
carries out his intention to delay the credi- 
tor. Where a debtor does not want to 
dispose of his properties, but wishes to 
retain them, earn income therefrom and 
then pay the creditors, the process may, 
according to circumstances, involve delay 
in payment of the creditors, But that 
would not bring the case under section 6 
(b) of the Act. [Para. 10.] 


Cases referred to:— 


Pratanmall Rameshwar v. Chunilal Jahuri, 
(1933) I.L.R. 60 Cal. 345: Chidambaram 
Chettiar v. Daivanai Achi, (1936) 43 L.W. 
516; 61 I.C. 348: (1935) M.W.N. 1159: 
A.J.R. 1936 Mad. 275; Chinnappa Reddy 
v. Venkobayya, (1938) 47 L.W. 772: (1938) 
M.W.N. 283: 177 I.C. 627: A.I.R. 1938 
Mad. 489. 


Petition under section 75 of the Provin- 
cial Insolvency Act V of 1920 and read 
with section 115 of Act V of 1908 pray- 
ing the High Court to revise the Order 
of the District Court, Coimbatore dated 
21st March, 1978 and made in O.M.A. 
No. 42 of 1977 (I.P. No. 28 of 1975. 
Subordinate Judge of Erode). 


P. Sukumar and Mrs. Mohana S. Nair, 
for Petitioner. 


S. Sifarama eG S. Rajarama Iyer and 
S. Sitaraman, for Respondents. 
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The Court delivered the following 


JUDUMBNT:- In this revision under the 
Provincial Insolvency Act, 1920 from the 
appellate order of the District Court, the 
question is whether an order of adjudica- 
tion passed against a debtor is valid? 
The act of insolvency alleged by the 
petitioning creditor against the debtor was 
that within. there months of the presenta- 
tion of the insolvency petition, the debtor 
has alienated the most valuable property 
of his to a third party. The debt due 
to the petitioning creditor was under a 
promissory note, It was for Rs. 5,350/-. 
The debtor had realised Rs. 33,000/- from 
the sale of some of his properties, and 
yet from out of the proceeds, he did not 
pay anything. towards the discharge of the 
debts. It was alleged by the petitioning 
creditor that the sale by the debtor of his 
properties was with intent to defeat and 
delay his creditors. The debtor denied 
this act of insolvency. He asserted that 
the sale effected by him was bona fide. 
He said that out of the proceeds of 
sale, he had discharged certain debts to 
an extent of Rs. 8,000 and the balance 
was utilised for conducting the marriage 
of his two sons, for seers or presents 
to his daughter and for digging a well. 
The debtor also submitted that even after 
the sale of the properties, he retained with 
him a considerable extent of immovable pro- 
perties including an extent of 5 acres of 
nanja land worth at least Rs. 1,00,000. In 
these circumstances, the debtor denied there 
Was any intention on his part to defeat or 
delay his creditors by the mere act of selling 
some of his properties. He also submitted 
that the insolvency petition against him 
was mala fide and was intended to cir- 
cumvent the provisions of the Tamil Nadu 
Act X of 1975, which imposes a bar on 
the petitioning creditor from realising her 
debt for the period of the moratorium laid 
down under that Act. 


2. Both the Sub-Court in the first ins- 
tance and the District Court in Appeal, 
held that the sale by the debtor of his 
properties was without making any provi- 
sion for the petitioning creditors and it 
amounted to an act of insolvency. They 
accepted the position that even after the 
sale, the debtor had with him considerable 
properties. Both the Courts, however, dis- 
missed the continued existence of other 
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items of immovable property of the debtor 
as irrelevant to the discussion, expressing 
the view that a debtor could successfullv 
resist an order of adjudication on the 
creditor’s petition only if he could satisfy 
the Court that he is able to pay his debts 
and not by showing that he was possessed 
of immovable property. The Sub Court 
found that there was no evidence to show 
that the debtor had applied the sale pro- 
ceeds of Rs. 33,000/- either for payment 
of some of his creditors or performing the 
marriage of his sons or for giving presents 
to his daughter or for digging a well. 
Both the Sub-Court and the District Court 
accepted the position that by reason of 
Act X of 1975, the petitioning creditor 
would have been barred from filing a suit 
against the debtor for realisation of the 
amount. They, however, held that Act X 
of 1975 cannot bea bar to the insolvency 
petition. The Sub-Court further observed 
that although the filing of the petition 
was to circumvent the bar imposed by Act 
X of 1975, still it cannot be an answer 
to an order of adjudication passed on the 
act of insolvency alleged by the petition- 
ing creditor in this case. 


3. The order of adjudication, supported 
by the reasons aforesaid, is now being 
challenged in this revision by the debtor. 
‘Under the scheme of the Provincial In- 
[solvency Act, a creditor can only petition 
'for adjudicating his debtor an insolvent by 
alleging the act of insolvency occurring 
‘within three months before the presenta- 
tion of the petition. Section 6 lists out in 
clauses (a) to (h), what are acts of insolven- 
cy. In this case, the act of insolvency 
alleged against the debtor was stated to 
fall under clause (b) which lays down that a 
debtor commits an act of insolvency if he 
makes a transfer of his property or any 
part thereof with intent to defeat or delay 
his creditors. Section 9 sets out the cir- 
cumstances under which a creditor may file 
an insolvency petition. Section 13 (2) enacts 
what are the particulars which a creditor 
should set forth in his insolvency petition. 
Section 24 lays down the procedure at the 
hearing of an insolvency petition. Section 
27 provides when and in what circum- 
stances the order of adjudication can be 
passed by the Court. Section 25 (1) enacts 
jwhen and in what circumstances the insol- 
lvency petitiom must be dismissed by the 
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Court. For instance, the Court must dismiss 
a creditor’s insolvency petition if the proof 
adduced by the creditor of the act. of insol- 
vency alleged by him against the debtor is 
not regarded by the Court as satisfactory 
proof. Again, the Court must dismiss the 
creditor’s insolvency petition if, in its opinion 
there is sufficient cause which warrants that 
there should be no order of adjudication 
against a debtor. 


4, It was the endeavour of Mrs. Mohana 
S. Nair that there was sufficient cause in 
this case which warranted the Courts below 
in dismissing the insolvency petition. Accor- 
ding to her, sufficient cause was provided 
by the fact that at the material time the 
petitioning creditor was barred from pro- 
ceeding to recover the debt from the 
debtor by reason of the moratorium in 
Act X of 1975 and that was the reason 
why the petitioning creditor had taken 
resort to file the insolvency proceeding 
against the debtor both as a means of 
circumventing the provisions of Act X of 
1975 and as a pressure tactic to reduce 
the debtor to submission. Learned counsel 
conceded that Act X of 1975 did not, in 
terms, bar an insolvency petition against 
an apriculturist who was a debtor. But 
the fact that the debtor was protected 
by the moratorium under this Act should 
have been held to be a sufficient cause 
within the meaning of section 25 (1) of 
the Provincial Insolvency Act and the cre- 
ditor’s petition in this case ought to have 
been dismissed on that ground. 


5. There is ensiderable force in this 
contention and inthe way it was urged by 
learned counsel. Although Act X of 1975, 
only imposes a bar against the filing of a 
suit or execution petition for the period 
of the moratorium covered by the Act 
and it does not prohibit the creditor from 
maintaining an insolvency petition against 
an agriculturist, yet, in my .judgment, the 
legislative policy behind this Act is that it 
does provide a compelling ground for not 
allowing insolvency proceedings to be 
directed against the debtor in question. 
The preamble to Act X of 1975, to the 
extent material, reads as follows:— 


“Whereas there has been widespread dro- 
ught; And whereas the agricultur:sts have 
borrowed debts and may, if freed for a 
time from the pressure of creditors, - be 
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enabled to ‘rehabilitate themselves. And 
whereas it is in the interests of the general 
public that, at the present time, agricul- 
turists be spared the distractions and ex- 
penditure involved in litigation launched 
by their creditors, in order that the maxi- 
mum possible advantage may result to the 
State in the matter of production of food 
crops?’ 


6, The clear legislative intention and policy 
expressed by this preamble is to protect 
agriculturists who had incurred debts from 
the distractions and pressures of creditc rs so as 
‘enable them to rehabilitate themselves. While 
ithe operative provisions of Act X of 1975 
‘are limited to stay or bar of suits alone, 
yet, in my judgment, the high mind and 
purpose of this legislation cannot be thrown 
to the winds by the insolvency Court while 
disposing of a petition for adjudication of 
the debtor as insolvent. Jt would not be 
sensible to protect a debtor from being sued 
on his debt. while at the same time expos- 
ling him to proceedings by his creditors under 
the law of insolvency, The Sub-Court in this 
case had given express thought to the effect 
that the petitioning creditor had app:oached 
the Insolvency Court for putting pressure on 
the debtor, finding that an institution of a 
suit te recover the debt had been blocked 
by Act X of 1975. The debtcr had, charac- 
terised the strategy of the pstitioning credi- 
tor as an abuse of the process of Court, While 
it is not necessary to say that the action of 
the creditor involves a misuse of Court pro- 
cess or is a fraud on Act X of 1975, I should 
think that tbe present position of the par- 
ties under Act X of 1975 by itself provides 
ample and sufficient cause on the basis of 
which the Insolvency Court should have come 
to the conclusion that no order be made on 
the creditor’s petition adjudicating the debtor 
as an insolvent. 





7. Even otherwise, on the evidence which 
both.the Sub Court and the District Court 
had before them, [donot think there was 
any warrant for their decision that the sale 
by the debtor of some of his properties was 
with intent to defeat or delay his creditors, 
The Sub Court bad analysed the evidence on 
record, particularly that ofthe debtor himself. 
In the course of cliscussing the evidence, the 
the Sub Court rejected the assertions of the 
debtor that he had appropriatcd Rs. 33,000 
which he obtained om the sale of his 


properties, for payment ta his creditors, 
meeting the marriage expenses of the sons 
and the like. According to the Sub Court, 
there was no proof atall that the ereditors 
were paid, that the money was utilised for 
the son’s marriages, or for digging a well 
or for providing the daughter with presents. 
On this finding, the Sub Court’s conclusion 
was that the sale was intended to defeat 
the creditors. Onecould understand a con- 
clusion of this kind being drawn if the evid- 
ence showed that the sale proceeds had been 
frittered away by the debtor in meeting 
sundry expenses and not inthe repaying of 
the debts. But when once the Gourt had 
rejected the evidence of the debtor as to the 
appropriation made by him of the sale pro- 
ceeds, then there is no basis on which it 
could be held that the proceeds were uti- 
lised in some fashion which would indica‘e 
that the very intention of the sale was to 
defeat the creditors. The intention to defeat 
the creditors might very well be establish- 
Cd by showing that the sale proceeds were 
frittered away in meeting the sundry expen- 
ses and not in repaying of the debts, 
Where the only evidence as to the dis- 
burse.aent of the sale proceeds is 
rejected, then it is not possible to 
draw an inference thereafter as to the 
intention with which the sale had been 
effected. This shows there is no evidence 
even as to the appropriation of the sale 
proceeds. There would, therefore, be much 
Jesse evidence as to the intention with 
which the sale would have been effected. 


8. There was much argument at the bar 
as to whether the existence of other 
properties and assetsin the hands of the 
debtor can amount to means to pay and 
to the existence of means in the hands 
of the debtor to pay the debts. Mr. S. 
Sitharama Iyer, Jearned counsel for the 
petitioning creditor, referred to a judgment 
of the Calcutta High Court in Pratapmail 
Rameshwar .v. Chunilal Jahuri which 
was to the effect that a debtor may have 
assets which, if liquidated, may provide 
sufficient money to discharge his debts, 
and yet if he had no liquid assets where 
with to pay his debts at present, he 
would not be regarded as ‘‘one able to 
pay his debts”? within the meaning of sec- 
tion 13 (4) (b) of the Presidency Towns 
Insolvency Act, 1909 which corresponds 

1. LLR. (1933) 60 Cal. 345, 
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to section 25 of the Provincial Insolvency 
Act, 1920. Mr. Sitarama Iyer also pointed 
out that the judgment of the Calcutta 
High Court had been followed and applied 
by this Court in Chidambaram Chettiar 
y. Daivanai Achi? and Chinnappa Reddy 
v. Venkobayya.? These cases have reference 
to that portion of section 25 (1) of the 
Provincial insolvency Act which compelled 
the Insolvency Court to dismiss a creditor’s 
petition “if it is satisfied by the debtor 
that he is able to pay his debts”. I have 
earlier pointed out that section 25 (1) lays 
down a number of compelling circumstances 
in which the Court ought to pass an order 
dismissing a creditor’s petition to adjudicate 
his debtor as an insolvent. I had earlier 
referred to two of the grounds, one 
being that the Court is not satisfied with the 
proof adduced by the creditor as to the 
act of insolvency alleged against him 
by his debtor; and the other ground which 
I had earlier referred to is that which 
compels the Court to dismiss a creditor’s 
petition on some sufficient cause which 
enables the Court to form the belief that 
an order of adjudication ought not to be 
made against a debtor. The learned Chief 
Justice of the Calcutta High Court was 
dealing with yet another ground on which 
a creditor’s petition has got to be dismissed 
by the Insolvency Court and that is 
where the debtor comes forward and satis- 
fies that Court that he is able to pay 
his debts. This ground is open to the 
debtor despite the fact that a creditor is 
in a position to adduce sufficiant proof of 
the act of Insolvency alleged by him. 


9, The grounds on wnicn the creditor’s 
petition should be dismissed are independent 
grounds, the presence of one alone would 
be sufficient to compel a Court to dis- 
miss a creditor’s petition. This being so, 
it may not be necessary at all for me to 
go into the applicability of the rule laid 
down by the learned Chief Justice of the 
Calcutta High Court to the facts of the 
present case since I had already held 
that the circumstances in the present case 
warrant that an order of adjudication ought 
not to be made because the proceedings 
had been launched by the creditor not 
bona fide but in order to circumvent the 


1. (1936) 43 L.W. 516: ALR. 1936 Mad. 275. 
2. (1938) 47 LAV. 772 ALR. 1938 Mad. 489. 
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provisious of Act X of 1975. Besides, 
I have also held that there is yet another 
independent ground on which the Court 
ought to have dismissed the insolvency 
petition and that ts on the score that there 
is no proof adduced by the creditor in 
this case that the sale cf some of the 
debtor’s property for Rs. 33,000 ;was in 
fact effected with intent to defraud the 
creditors. 


10. Mr. Sitarama [yer submitted that 
although there may not be sufficient evidence 
to show that the debtor intended to 
defeat the creditor by the sale of 
the properties, yet his own evidence to the 
effect that he would be repaying the debt 
from out ofthe income from the lands 
within a period of three years showed that 
his intention was to delay the payment. I 
do not accept this argument as tenable. 
If the debtor were to say that he would 
not sell his properties, but he would utilise 
the income from the properties to repay 
his debts, that cannot be regarded as an 
intention to delay the creditors. There is 
no law that I know of which compels a 
debtor to sell his assets to pay his debts 
excepting in execution of money decrees. 
Therefore, where a debtor announces that 
it is his intention to hold his property 
intact, but to utilise the income there from 
to pay off his creditors, that cannot be 
regarded as delaying his creditors. In any 
ease, that cannot fall under section 6 (b) 
of the Provincial Insolvency Act. For 
mere delaying the payment to the creditors 
is not perse an act of insolvency. Section 
6 (b) lays down that the sale of the debtor’s 
properties must be with intent to delay 
the creditors. The act of sale itself is 
the method by which the debtor carries 
out his intention to delay the creditor. 
Where a debtor does not want to dispose 
of his properties, but wishes to retain 
them, earn income therefrom and then 
pay the creditors, the process may, accord- 
ing to circumstances, involve delay in 
payment of the creditors. But that would 
not bring the case under section 6 (b) of 
the act. 


11. For all the above reasons, [am 
satisfied that the order of adjudication 
passed by thc Sub Court and confirmed 


by the District Court is not only illegal, 


ey 


T) KHASIM KHALEALI y, STATE OF TAMIL NADU (Singaravelu, 7.) 


but against the mandate of section 25 (1) of 
the Act and, therefore, without jurisdiction. 
While the Courts ought to have dismissed 
the insolvency petition, they had done quite 
the opposite thing and this involves an 
error of jurisdiction apart from an error 
in the application of the law. This revi- 
sion is accordingly, allowed and the orders 
of the Sub-Court andthe District Court 
are set aside. The resultis that the insol- 
vency petition filed against the debtor in 
this case stands dismissed. The petitioner 
will have his costs from the respondent in 
this Gourt. 


R.S. 


a oe 


Petition allowed. 


INTHE HIGH COURT OF JUDICATURE 
AT MADRAS, 


PRESENT !—Singaravelu, J. 
M. Khasim Khaleali 
F. 


The State of Tamil Nadu, represented by 
the Accommodation Controller, Madras 
Resp ondent, 


Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960), section 4— 
Fixation of fair rent—Petition for—Rent 
Controller fixing fair rent lower than as 
claimed by landlord—Appeals by landlord 
and tenant against the quantum—Appeals 
heard by different Appellate Authorities 
—Tenant’s appeal dismissed— Fair rent 
fixed by Controller reduced in landlord’s 
appeal— Revision by landlord—A ppellate 
Authority held not competent to reduce 
fair rent fixed by Rent Controller. 


Fair rent was fixed on Jandlord’s application 
to the Rent Controller under section 4 of Act 
XVII of 1960. Both the landlord and the 
tenants preferred appeals against the order. 
The appeals were heard by different Authori- 
ties, Thetenant’s appeal was dismissed and 
the fair rent fixed by the Controller was con- 
firmed and became final. In the landlord’s 
appeal, the fair rent fixed was reduced result- 
ing in two inconsistent orders. 


On revision by the landlord, 
Held: When a landlord files an appeal on the 


ground that the quantum of fair rent fixed by 
the Rent Controller is low, the Appellate 


*C. R. P. No. 756 of 1980, 
M.LJ — 35 


Petitioner*® 





29th October, 1981. 


273 


Authority can only dismiss the appeal or grant 
enhancement, but cannot reduce the amount, 
unless the tenant has also filed an appeal or 
cross-appeal questioning the quantum. 

[Para. 4.] 


Petition under section 25 of Tamil Nadu Buil- 
dings (Lease and Rent Control) Act XVIII of 
1960 as amended by Act XXII! of 1973, 
praying the High Court to revise the Order of 
the Court of Small Causes (1V Judge) Madras 
dated 12th December, 1978, and made in 
H. R. A. No. 521 of 1978 (H.R. C. No. 143 
of 1973, dated 22nd April, 1978 on the file of 
the Court of Small Causes (VII Judge) , 
Madras. 


M. A. Ghatala and Mateen Ghatala, for Peti- 
tioner. 


The Additional! Government Pleader, for Res= 
pondent. 


The Court delivered the foilowing 


JUDGMENT .—The landlord is the revision peti- 
tioner, The landlord filed an application 
under section 4 of XVIII of 1960 for the 
fixation of fair rent in respect of a non-resi- 
dential building. The respondent-tenant is the 
State of Madras, represented by the Accom- 
modation Controller. 


2. The landlord in his petition wanted a rent 
of Rs. 32,500 to be fixed as the fair rent for 
the building. This application wag resisted 
by the respondent and after recording evidence 
the Rent Controller fixed the fair rent at 
Rs, 28,000 per month. Aggrieved by this 
order, both parties preferred appeals, the 
landlord filing an appeal in H. R. A, No. 59] 
of 1978 and the tenant preferring an appeal 
in H.R. A. No. 483 of 1978. Unfortu- 
nately, both appeals were lying before differ- 
ent Courts and this was not brought to the 
notice of the Appellate Authority, by either 
party, Therefore, the two appeals were 
heard separately by different Authorities 
and judgments were rendered. In the appeal by 
the tenant in H. R, A. No. 483 of 1978 the 
fair rent was confirrmed at Rs, 28,000 per 
month and consequently the appeal was dis- 
missed on Sth December, 1978. Subse- 
quently, on 12th December, 1978, the appeal 
filed by the landlord wes taken up by a 
different Judge and in thatH, R. A. No, 
521 of 1978 the appellate a sthority has 
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passed the order thus:—“The appeal is accor- 
dingly allowed........Fair rent is fixed at 
Rs 21,943 per month”. This operative portion 
of the order reducing the quantum is 
ununderstandable and is not in conformity 
‘ with reason or propriety. Be that as it may, 
there are now conflicting decisions with 
regard to the fair rent in respect of the 
same premises between the same parties. 


3. As pointed out already, the appellate 
authority in H.R.A. No. 483 of 1978 con- 
firmed the finding of the Rent Controller 
and fixed the fair rent at Rs. 28,000 per 
month. This has become final. While so, 
another appellate authority in H.R.A. 
No. 521 of 1978 has- fixed the fair rent 
at Rs. 21,943 per month for the same 
premises and passed the order on 12th 
December, 1978, subsequent to the decision 
in H.R.A. No, 483 of 1978. ‘These two 
orders are mutually contradictory and irre- 
concilable. This is also an act of impro- 
priety and also illegality warranting 
interference of this Court under section 29 
of Act XVIII of 1960. 


4. The landlord was not satisfied with the 
quantum of rent fixed by the Rent Controller 
and therefore preferred an appeal. The 
Appellate Authcrity could eitter have dis- 
missed the appeal or granted enhancement. 
In fact, the Appellate Authority has no 
other option under law, but curiously, it 
has *‘allowed the appeal?” by the landlord 
and reduced the fair rent, more so when 
the appeal by the tenant was already dis- 
missed. This i3 clearly illegal. When a 
landlord files an appeal on the ground 
that the quantum of fair rent fixed by 
the Rent Controller is low, the Appellate 
Authority can only dismiss the appeal or 
srant enhancement, but cannot reduce the 
amount, unless the teaant has also filed an 
appeal or cross appeal questioning the quan- 
tum, The landlord should not be made worse 
off for having filed the appealand he has 
been penalised in this case for preferring the 
appeal, 


5 Accordingly, it is ordered that the fair 
rent for the premises is fixed at Rs. 28,000 
per. month as already confirmed by the 
Appellate Authority in H.R A. No, 483 of 
1978, In this view of the matter, the 
order in H.R.A. No. 521 of 1978 is set 
aside and the Revision Petition is allowed 
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and the order of the Rent Controller is 
restored. Each party tu bear his own costs, 
SJ. —-— Petition allowed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT:—V. Balasubrahmanyan, J. 


P. Thangaraja Pillai Petitioner* 

y. 

Periaswamy Pillai and others 
Respondents. 


(A) Provincial Insolvency Act (V of 1920), 
sections 10, 24 (I) (a)— Enquiry into 
insolvency petition—Jurisdiction of Court. 
(B) Provincial Insolvency Act (V of 1920), 
section 75 (2)—Jurisdiction of Gourt sett- 
ing in revision only limited. 


The provisions of section 10 of the 
Provincial Insolvency Act read in conjunc- 
tion with the proviso to section 24 (1) (a) 
may be said to steer a middle course in 


the matter of enquiry into an insolvency 
petition. On the one hand, the clear 
intendment of the legislature is that the 


debtor cannot have an order of adjudication 
for the mere asking. Onthe other hand, 
it is not within the contemplation of the 
Act that the Court should be engaged in 
a full-fledged or all-out inquiry on the 
debtor’s petition before rendering its finding, 
one way or the other, whether the petition 
should be allowed or rejected. In between 
the two possible extremities of trial, what 
the Act provides for is the conduct of a 
prima facie inquiry so that the Court may 
be satisfied that the debtor is unable to 
pay his debts. The proviso, in terms, rules 
out any insistence by the Court on the 
debtor furnishing any proof beyond that 
which can be regarded as grima facie 
proof. The proviso further provides, in a 
negative fashion, that the Court shall not 
be bound to hear any further evidence if. 
it is satisfied that there are prima facie 
grounds for believing the evidence of the 
petitioner. The Court should not embark 
on an elaborate trial procedure for the 
purpose of deciding the correctness.or tne 
probative value of the petition filed by the 





*C. R. P. No. 2698 of 1978. 11th April, 1980, 
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debtor for adjudicating himself as insolvent. 
Hence, if the Court exceeds the bounds of 
this limited prima facie inquiry, then it 
would be committing an excess of jurisdiction 
and the order is liable to be set aside on 
that ground. [Paras. 9 and 15.] 


Though section 24 (2) requires the debtor to 
be examined by the Court and it also confers 
a right on the creditors to question the 
debtor, independent testimony from them at 
that stage has got to be completely eschewed. 
This is because the proviso says that the 
Court shall not be bound to hear any 
further evidence beyond requiring the 
petitioner to furnish such proof as to satisfy 
the Court that there are prima facie 


grounds for believing the contention of the . 


petitioner. Allowing the creditors to introduce 
documentary evidence carries the 
beyond the bounds of prima facie proof 
even if it be in the context of the cross- 
examination of the petitioner. [Para. 16.] 


Dealing with the scope of the High Court’s 
jurisdiction under this section, the Supreme 
Court observed that the first proviso to 
section 75 of the Act provided that the High 
Court for the purpose of satisfying itself 
that an order made in any appeal decided 
by the District Court was according to law, 
may call for the case and pass such order 
with respect thereto as it thinks fit. Elaborat- 
ing the theme of this proviso, the Supreme 
Court held that the legislature did not confer 
on the High Court, an appellate power, nor 
did it confer on it a jurisdiction to reappre- 
ciate the evidence on record. The Supreme 
Court further held that while exercising that 
power the High Court is, by and large, 
bound by the findings of fact reached by 
the District Court, and even if there had 
been a wrong decision on facts that decision 
must be regarded as one according to law 
so long as it has been rendered by a com- 
petent Court. The Supreme Court dis- 
courged any re-examination of the findings 
of fact of the Courts below by the High 


_ Court exercising its revisional jurisdiction 


under the Ist proviso of section 75 of the 
Act. [Para, 19.] 


Cases referred to:— 


Narayanappav. Bheemuppa, (1926) 24 L.W. 
219: A.I.R. 1926 Mad. 494; Sriranga- 
chariar v. Narasimha Iyer, A.J.R. 1928 
Mad. 1193; Chatrapat Singh Dugar v. 


matter 
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Kharag Singh Lachmiram, 44 LA. 11: 
(1917) 32 M.L.J. 1: ADR. 1916 P.C. 64; 
Malint Ayyappa Naicker (dead) by his 
representative Ye Seth Manghraj Udhaya- 
das Firm, (1970) 1 M.L.J.(S.G.) 1: (1969) 2 
S.C.J. 831: (1970! 1 An. W.R. (S.C) 1: 
(1969) 3 S.C.R. 698: (1969) 1 S.C.C. 688: 
A.I.R. 1969 S.C. 1344; Mohanakrishnan v. 
Gopalaswami Naidu, (1969) 2 M.L.J. 140: 
82 L.W. 215; Karmegam v. Jayaseelan 
Chettiar, (1976) 2 M.L.J. 342: I.L.R. (1976) 
3 Mad. 292: 82 L.W. 547: A.1.R. 1977 Mad. 
250; Lingasami Gounder v. S. K. Subra- 
manian, (1974) 2 M.L.J. 166: 87 L.W. 569. 


Petition under section 75 (1) of the Provin- 
cial Insolvency Act, 1920 praying tke High 
Court to revise the Order of the District 
Court. Tiruchirapalli, dated 21st September, 
1978 and made in C.M.A. No. 38 of 1977 
(I. P. No. 9 of 1974, D.M.C. Kulithalai). 


E. Padmanabhan, for Petitioner. 
T. R. Venkataraman , for Respondents. 


The. Court delivered the following 


JUDGMENT.— This revision is brought before 
this Court under section 75 (1) of the Provin- 
cial Insolvency Act, 1920 by the debtor who 
filed an application under section 10 of that 
Act for adjudicating himself as an insolvent. 
His petition was dismissed by the learned 
District Munsif, Kulithalai, that decision was 
confirmed in appeal by the learned District 
Judge, Tiruchirapalli. 


2. In his petition filed under section 10 
of the Act, the petitioner stated that he 
owed debts to the extent of Rs. 3,750 to 
respondents 1 to 6 and that respondents 
I to 3 had filed execution petition for his 
arrest for the realisation of the decree debt 
due to them. He further stated that the 
total value of the assets owned by him, 
amounted to only Rs. 250. Respondents 
1 to 3, who are the petitioner’s sons, op- 
posed the application. They alleged that the 
debts set out in the schedule to the peti- 
tioner’s application, included certain fecti- 
tious items. They further stated that the 
petitioner owns lands of an extent of 45 
cents worth Rs. 5,000 and that this item 
of property would be enough to discharge 
the debts. They also referred to Maligai 
business carried on by the petitioner which, 
according to them, would yield Rs. 200 
per mensem by way of eagnings. 
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3. The learned District Munsif held an 
inquiry into the petition. At the inquiry, 
the petitioner was examined as P.W. 1. 
In the course of his evidence, he stated 
that he had no property and that the 
maligai shop, which he had, had been 
closed. He denied that the schedule of debts 
included fictitious items. He also referred 
to the land of the extent of 45 cents and 
said that this land was assigned to him by 
the Government but it had since been resum- 
ed by the Government. In cross-examination 
by respondents 1 to 3, an adangal extract 
marked a Exhibit B-1, dated 17th November, 
1964 relating to the fasli 1370 in respect 
of S. No. 657 in Thenbagam village, 
was put before the petitioner and he was 
cross-examined by the respondents on that 
subject. The petitioner accepted that Exhibit 
.B-1 was the adangal in respect of the land 
of extent of 45 cents, but it had since 
remained uncultivated. In any case, it had 
been subsequently resumed by the Govern- 
ment. He further stated that he did 
not file the order of the Government 
resuming the land. It may be observed 
that no questions were asked in cross-exami- 
nation by the respondents as to the value of 
the said land. 


4. The respondents also filed Exhibit B-2 
the certified copy of a decree in O. S, 
No. 164 of 1965, on the file of the Sub- 
Court, Tiruchy. The decree was obtained 
by respondents 1 to 3 and their mother as 
against the petitioner herein. This decree 
was relied on to show that the petitioner 
had some share in the properties set 
‘out in the said decree. 


5. The learned District Munsif, relying 
on the adangal extract and the partition 
decree (Exhibits B-1 and B-2) held that 
the petitioner had concealed a number of 
properties and hence there was no ground 
for holding that he was unable to pay 
debts. The learned District Munsif did 
not give any finding in regard to the 
existence of the maligai business. 


6. From the judgment inthe appeal it 
would appear that the learned District 
Judge had accepted the evidence of the 
petitioner that he had closed the maligai 
shop long ago. The learned District Judge, 
however, held that the petitioner did not 
disclose his ownership of 45 cents of land 
and the suppression of this land, as an 
@ 
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item of his assets, was an abuse of the 
process of Court. The learned Distric 
Judge did notice that Exhibit B-1 the adan 
gal extract related only to the fasli 1370 
i.e., for the year 1960-61. But the learned 
Judge proceeded to hold that there was 
no evidence to show that subsequently. the 
land had been resumed by the Government. 
The learned Judge was prepared to assume 
the value of the said item of property as 
Rs. 9,000, which was very much more 
than the total debts which were scheduled 
in the petition. On these reasonings, the 
learned District Judge held that there was 
a wilful suppression of an item of asset 
whose value was more than the total 
debts payable by the debtor and this was 
a clear case of abuse of process of Court. 
He accordingly dismissed the appeal and 
confirmed the order of the District 
Munsif dismissing the petition. 


7. In this revision petition brought by 
the petitioner, Mr. E. Padmanabhan, his 
learned counsel made two submissions. The 
first was that the Courts below had 
misconceived their jurisdiction in so far as 
they had embarked upon an inquiry which 
was wider in ambit than the inquiry 
contemplated under the proviso to section 
24 (1) (a) of the Provincial Insolvency 
Act, 1920. His second submission was 
that even otherwise there was no evidence 
whatever to show that the debtor had 
suppressed assets which would be worth 
more than the value of the debts which 
were due and payableby him. 


8. Mr. Venkataraman, learned . 
for respondents 1 to 3,however, submitted 

that there was no error of jurisdiction 
which was discernible in the judgment 
of the Courts below. He further urged 
this Court sitting in revision under the 
first proviso to section 75 (1) of the Act 
could not interfere with the findings arrived 
at by the Courts below merely on the 
score that the findings cannot be support- 
ed by the evidence on record. 


counsel 


9. Learned counsel on both sides, cited 
copiously precedents from reported cases. 
I shall mention only a few of them for 
the limited purpose of the present petition. 
But before proceeding to refer to the case 
law, I may observe that under the 
Provincial Insolvency Act, 1920 the right 
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ofa debtor to present an insolvency 
petition has been laid down in terms 
which do not in my judgment, leave any 
doubt whatever to any one seeking to 
construe the provisions. Section 10(1) of 
the Act provides that a debtor shall not 
be entitled to present an insolvency peti- 
tion, unless he is unable to pay his 
debts, and one or other of three conditions 
is also present as set out in clauses (a) 
to (c) in that sub-section. Clause (a) refers 
to ‘the petitioner’s debts amounting to five 
hundred rupees; Clause (b) refers to the 
circumstance that the petitioner is under 
arrest or imprisonment in execution of the 
decree of any Court for the payment of 
money; and Clause (e) refers to the 
subsisting attachment of some properties 
of hisin ‘execution of a money decree 
against him. It would have been noticed 
that the opening words of section 10 of 
the Act which provide that a debtor shall 
not be entitled to present an insolvency 
petition, unless he is unable to pay his 
debts, not only lay down clearly the 
condition under which he can present a 
petition, but by the same token also 
provide that the onus of proof of establish- 
ing inability to pay the debts is squarely 
on the petitioner himself, It is in this 
context that section 10 of the Act has 
io be read in conjunction with the 
proviso to section 24 (1)(a) of the Act. 
The latter section lays down the procedure 
at hearing of the petition by the Court. 
Section 24 (1) of the Act provides that 
on the day fixed for the hearing of the 
petition, or on any subsequent day to 
which the hearing may be adjourned’ the 
@Gourt shall require among other things, 
proof to the effect that the creditor or 
the debtor, as the case may be, is entitled 
to present the petition. The proviso to 
section 24 (1) (a) contains the nature and 
course of the inquiry at the hearing, as 
well as the limits of that inquiry. The 
proviso reads as _ follows:— 


“Provided that, where the debtor is the 
petitioner, he shall, for the purpose of 
proving his inability to pay his debts, 
be required to furnish only such proof 
as to satisfy the Court that there are 
prima facie grounds for believing the 
same and the Court, if and when so satis- 
fied shall not be bound to hear any 
further evidence thereon;’’ 
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Pausing here for a moment, I may observe 
that the provisions of section 10 of the Act 
read in conjunction with the proviso to} 
section 24 (1) (a) may be said to steer a 
middie course in the matter of inquiry, 
into an insolvency petition. On the one’ 
hand, the clear intendment of the 
legislature is that the debtor cannot have! 
an order of adjudication for the mere 
asking. On the other hand, it is not 
Within the contemplation of the Act that 
the Court should be engaged in a full-| 
fledged or all-out inquiry on the debtor’s 
petition before rendering its finding, one’ 
way or the other, whether the petition| 
should be allowed or rejected. In between 
the two possible extremities of trial. what! 
the Act provides foris the conduct of a! 
prima facie inquiry so that the Court may, 
be satisfied that the debtor is unable to 
pay his debts. The proviso, in terms, rules 
out any insistence by the Court on the 
debtor furnishing any proof beyond that 
which can be regarded as prima facie 
proof. The proviso further provides, in a 
negative fashion, that the Court shall 
not be bound to hear any further evidence 
if it is satisfied that there are prima 
Jacie grounds for believing the evidence 
of the petitioner. 


10. Mr. Venkataraman, learned counsel 
for the respondents, relied on section 24 
(2) of the Act which empowers the Court 
not only to examine the debtor, when 
he is present, as to his conduct, dealings 
and property in the presence of such 
creditors as appear at the hearing, but 
also provides that the creditors ‘shall have 
the right to question the debtor thereon.” 
Learned counsel urged that a provision 
such as section 24 (2) in the Act is a 
clear indication of the rights of the creditors 
to cross-examine the debtor when he is 
examined by the Court on the petition 
filed by him. Learned counsel submitted 
that in the present case both the learned 
District Munsif and the learned District 
Judge in appeal had mot exceeded the 
bounds of the inquiry under section 24 
of the Act when they took note of the 
answers elicited fromthe debtors in the 
course of his cross-examination by the 
respondents. In these circumstances, he 
submitted that the inquiry conducted by the 
trial Court as well as by the learned 
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District Judge in appeal cannot be regard- 
ed as being in excess of their jurisdiction. 


11. Learred counsel for the petitioner 
however, pointed out that inso faras the 
trial Court allowed the respondents to 
question the debtor as respects the assets 
covered by Exhibits B-l and B-2, the scope 
of the inquiry had been enlarged beyond the 
ambit provided thereon by the proviso to 
section 24 (1) (a). Learned counsel for the 
petitioner cited two early dicisions of this 
Court. The one reported as Narayanappa 
v. Bheemappa'’, is a ruling of a decision 
Bench consisting of Devadoss and Waller, 
JJ., Inthat case, in the petition filed by 
the debtor for adjudicating him as an 
insolvent, he had stated that his properties 
were worth only Rs. 10,000 whereas his debts 
were Rs. 25,000 and odd. He further stated 
that he was unable to meet his liabilities. 
The petition was dismissed by the trial 
Court. In the revision brought before it, 
the Division Bench observed that when a 
person presents a petition to be adjudica- 
ted as insolvent, that petition itself is 
treated as an act of bankruptcy under 
Insolvency law and when he says that his 
lia bilities are more than his assets, that must 
be taken as some evidence that he is 
unable to meet his debts. After referring 
to the provisions of section 24 of the Pro- 
vincial Insolvency Act, the Division Bench 
observed that in that case the Court below 
had taken evidence to consider whether 
some of the debts mentioned in the petition 
were real debts. According to the Division 
Bench, such an inquiry should not be held 
for the purpose of considering whether 
the application of the petitioner should 
be granted or not. 


12. In Srirangachariar v. Narasimha 
Iyer? the abovesaid decision was referred 
to by Devadoss, J., who constituted the 
division Bench in that case along with Waller, 
J. In this case, a petition by a debtor 
under section 10 of the Act was opposed by 
the creditors on the ground that he was in 
possession of large extent of properties and 
that he had suppressed their existence. This 
plea was accepted by the Insolvency Court 
and the petition was dismissed. On revision, 


“1. (1926) 24 L.W. 219: AJR. 1926 Mad. 494. 
2- ALR. 1928 Mad. 1193, 
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Devaduss, J. observed that the proof that is 
required under the proviso of section 24 (a) 
of the Act was only prima facie proof and 
that the mere fact that the debtor had large 
properties, can be no ground for holding that 
he was able to pay his debts. One of the 
contentions which was accepted by the Court 
below in that case was that the petitioners 
had suppressed their assets. Dealing with 
that aspect, the learned Judge observed that 
this was not germane to the enquiry which 
a Court ought to hold under section 24 of 
the Act. The learned Judge further observed 
that the fact that the petitioners had not 
brought to the notice of the Court all the 
properties was no ground for holding that 
he was able to pay his debts. Even other- 
wise, it was observed that in an enquiry 
under section 24,a Court is not entitled to 
consider whether the debtor has committed 
acts which would make him liable under the 
penal provisions of the Insolvency Act. 


13. The later decisions of this Court only 
tend to re-emphasise the limited scope of 
the inquiry under the proviso to sec- 
tion 24 (1). Learned counsel for the 
petitioner cited three of them, all decided 
by Ramaprasada Rao, J. (as he then was), 
in Mohanakrishnan Vv. Gopalaswami 
Naidu! Karmagam v. fayaseelan Chettiar® 
and Lingasami Gounder v. S. K. Subra- 
mania. 


14. Reference was also made in the course 
of argument to an earlier decision of the 
Privy Counsil reported in Chafrapat Singh 
Dugar v. Khwrag Singh*. That case, how- 
ever, arose under the earlier provincial 
Insolvency Act, 1907 which the Provincial 
Insolvency Act, 1920 repealed. It may 
be observed that in the Provincia] Insol- 
vency Act, 1907, the provisions which 
correspond to the present section 10 of 
the Provincial Insolvency Act, 1920,. were 
differently couched. Besides, the scope of 
the enquiry with a debtor’s petition which 
are now clearly provided for under the 
proviso to section 24 (1) (a) were not in 
terms enacted in the earlier Act. Subject 
to these distinctions, however, subsequent 


—"| 


i. (1969) 2 MLJ. 140: 82 J.W. 215. 
2. (1976) 89 L.W. 547: (1976) 2M.L.J. 342: 
LL.R. (1976) 3 Mad. 292: AJR. 1977 Mad. 250. 
3. (1974) 2 M.L.J. 166: (1974) 87 L.W. 567. 
4 (1917) 44 LA. 11: 32 M.LJ. 1: ALR, 19 16 


P.C. 64, 
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decisions of Courts have referred to the 
Privy Council decision as laying down 
the proper approach of the Courts to a 
petition filed by adebtor for adjudicating 
himself as an insolvent. I shall have occa- 
sion to refer to this Privy Council ruling 
a little later while discussing another 
aspect of this case. 


15. The sum and substance of the case 
law on the subject, however, reiterates 
what is made clear by the very terms of the 
proviso to section 24 (1) (a). AsI have 
already observed, the Court should not 
embark on an elaborate trial procedure 
for the purpose of deciding the correctness 
or the probative value of the petition 
filed by the debtor for adjudicating him- 
self as insolvent. Hence, if the Court 
exceeds the bounds of this limited prima 
facie, inquiry, then it would be committ- 
ing an excess of jurisdiction and its order 
is liable to be set aside on that ground. 


16 In the present case, I am prepared to 
accept the contention of Mr.Venkatraman, 
learned counsel for the the respondents, that 
the Insolvency Court was well within its 
rights in allowing the respondents to cross- 
examine the debtor after he was examined 
tn Chief, but the introduction, at the stage 
of cross-examination by the respondents, 
of documentary evidence, does in my 
judgment, enlarge the scope of the enquiry 
beyond the legitimate bounds of section 24 
proviso. It may be observed that though 
sub-section (2) of section 24 requires the 
debtor to be examined by the Court and 
it also confers a right on the creditors 
to question the debtor, independent testi- 
mony from the side of the creditors, at 
that stage, has got to be completely 
eschewed This is because the proviso 
very clearly says that the Court shall not 
be bound to hear any further evidence 
beyond requiring the petitioner to furnish 
such proof as to satisfy the Court that 
there are prima facie grounds far believing 
the contention of the petitioner. To the 
extent, therefore, that the Courts below 
had allowed the respondents to introduce 
documentary evidence, which carried the 
matter beyond the bounds of prima facie 
proof, even if it is be in the context of 
their cross examination of the petitioner, 
to that extent in any judgment, the inquiry 
had exceeded the limits set for it by the 
provise to section 24(1) (a) of the Act. 
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17. Even on the footing that 45 cents 
of property in Thenbagam village really 
belonged to the petitioner on the basis 
of Exhibits B-1 and B-2, there was nothing 
to show that the property continued to 
remain in the hands of the debtor espe- 
cially when in answer to a question in 
cross-examination, the debtor had categori- 
cally stated that the Government had 
resumed the said land. Quite apart from 
the unsatisfactory nature of the evidence 
regarding the existence of this item of 
property as part of the assets of the peti- 
tioner, there is also the question of its 
value. While the respondents had asserted 
in the counter- affidavit which they had filed 
before the Court below that 45 cents of pro- 
perty in that village were worth Rs. 5,000 
there was no evidence whatever on record of 
the said value. No attempt was made by the 
respondents, even in their cross-examination 
of the petitioner, to suggest what the value 
of the property was or that the value 
was Rs. 5,000. While the learned District 
Judge seemed quite sure about the value of 
the property being Rs. 5,000 there is 
absolutely no evidence whatever to show that 
this property was worth Rs, 5,000. There 
was only an asserticn by the respondents in 
their coucter affidavit about this figure. 
Hence even on the state of the evidence on 
record, the Courts below were not justified 
in coming to the conclusion that the assets 
possessed by the debtor were in excess of 
his liability. 


18. Learned counsei for the petitioner also 
submitted that the ground upon which the 
learned District Judge rejected the petition 
in confirming the order of dismissal of the 
trial Gourt, namely, that fhis was an abuse 
of the process of Court, introduces an alien 
element into the discussion. He cited the 
observations of the Privy Council in the case 
which he had earlier referred to. In the 
case before the Privy Council also, it was 
contended on behalf of the creditors that the 
debtor’s petition wag an abuse of the process of 
Court. In dealing with that contention, the 
Privy Council observed as follows:— 


«What was held was that the application 
was an abuse of the process of the Court 
and so must be dismissed. ... ... ae un 
It is to be regretted that the Courts in India 
allowed themselves to be influenced by this 
plea, instead of being guided to their deci- 
sion by the provisions of the Act. In clear 
© 
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and distinct terms the Act entitles a debtor 
to an order of adjudication when its condi- 
tions are satisfied. This does not depend 
on the Court’s discretion. but is a statutory 
right; and a debtor who brings himself 
properly within the terms of the Act is not 
to he deprived of that right on so trea- 
cherous a ground of decision as an “‘abuse 
of the process of the Conrt’’. This case 
illustrates the peril of this dectrine in India, 
for what has been treated by the Courts 
below a3 such an abuse appears to their 
Lordships in no way to merit this censure.”’ 


I had earlier pointed out that the main ground 
on which the learned District Judge confirmed 
the order of dismissal passed by the District 
Munsif of the debtor’s petition in this case 
was that the suppression by the debtor of the 
land of the extent of 45 cents was an ‘abuse 
of process of Court.’ Following the Privy 
Council’s decision, I am disposed to hold 
that what is regarded an an abuse of the 
Court process has no relevance to the inquiry 
which the Court has to hold. Even other- 
wise, on the basis of the decision of Devadoss, 
J., in Srirangachariars case? the mere sup- 
pression, even if there had been a suppression 
of that property, cannot be a ground for 


rejecting the petition filed by the debtor 
under section 10 of the Act. In this case, 
I have earlier referred to that part of the 


evidence of the debtor relating to the exis- 
tence of this item of property and I had 
observed that there was no acceptable 
evidence to show that the property is still in 
the hands of the petitioner. 


19. Mr. Venkataraman, forthe crerditors 
reminded me about the limited jurisdiction of 
this Court setting in revision under section 
75 (2) of tke Act. In that connection, he cited 
a decision cf the Supreme Court reported in 
Malini Ayyappa Naicker (dead) by his 
legal representative v. Seth Manghraj 
Udhavadas firm®, Dealing with the scope of 
the High Court’s jurisdiction under this section, 
the Supreme Court observed that the lst 
proviso to section 75 of the Act provided that 
the High Court for the purpose of satisfying 
itself that an order made in any appeal decided 
by the District Court was according to law, 
may call for the case and pass such order 
with respect there to as it thinks fit. Elabo- 





1. ALR. 1928 Mad. 1193. 

2. (1970) 1 M.LJ. (S.C) 1: (1969) 2 S.CJ. 
831: (1970) 1 An. W.R. (S.C) 1: (1969) 3 S.CR. 
698: (1969) 1 S.C.C. 688: ALR. 1969 S.C. 1344 
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rating the theme of this proviso, the Supreme 
Court held that the legislature did not confer 
on the High Court, an appellate power, nor 
did it confer on it a jurisdiction to reappre- 
ciate the evidence on record. The Supreme 
Court further held that while exercising that 
power the High Court is, by and large, 
bound by the findings of fact reached by the 
District Court, and even if there had been a 
wrong decision on facts that decision must be 
regarded as one according tu law so long as 
it has heen rendered by a competen: Court. 
The Supreme Court discouraged any re-exami-| , 
nation of the findings of fact of the Courts 
below by the High Court exercising its 
revisional jarisdiction under the Ist proviso 
of section 75 of the Act. 


20. In my view, the caution uttered by 
Mr. Venkataraman, based on the proviso 
to section 75 (1) of the Act might have been 
saved in the present case. My purpose in 
referring to the evidence in sOme detail was 
not to reappreciate it or to draw my own 
inferences therefrom, but to show in what 
manner admission of such evidence was 
based ona misconception of the jurisdiction 
of the Court, having regard to the scope of 
the enquiry laid down by the proviso to 
section 24 (1) (a) ofthe Act. I have earlier 
observed not merely with reference to decided 
cases on the subject, that the enquiry which 
had been gone into by the Courts below falls 
outside their jurisdiction. I am satisfied that 
the petitioner in this case must succeed in 
this revision petition on that point. The 
revision petition is accordingly allowed, 
The orders of the Courts below are set aside 
and the Insolvency Petition No. 9 of 1974 is 
allowed. There will, however, be no orders 
as to costs, 


R.S. Petition allowed. 


fj SELLAPPAN y. DIST. REVENUE OFFICER, THANJAVUR (Sathiadev, J.) 


IN THE HIGH COURT OF JUDICATURE | 


AT MADRAS. 


(Special Original Jurisdiction.) 
PRESENT:—T. Sathiadey, F. 


V. SeHappan Petitioner” 


Y. 


The District Revenue Officer, Thanjavor 
and three others Respondents. 


Tamil Nadu Agricultural Lands Record of 
Tenancy Rights Act (Lof 1969), section 7 
—Fower of Revisional Authority—Scope 
and applicability — Petitioner’s name 
entered in Register as tenant — Final 
publication in District Gazette — Four 
years later application by land-owner for 
rectification — Application dismissed as 
well as appeal therefrom—Revision also 
dismissed but later on restored — Order 
passed for remoyal of entry from the 
Register — Order whether liable to be 
quashed. 


The Revisional Authority [under section 7 
of the Tamil Nadu Agricultural Lands 
Record of .Tenancy Rights Act cannot 
dismiss the petition without going into the 
points taken and it has to render its 
final decision both on facts and law. In 
the instant case the order of .27th July, 
1978 of dismissal for default being tanta- 
mount to failure to exercise jurisdiction 
vested in it, it had powers to restore the 
application and dispose of it on merits. 
[Para. 9.] 


When a power is conferred on the Autho- 
rity, he has to perform it from time to 
time, as occasion requires. Section 7 of 
Act L of 1969 says that itis open to the 
Authority to pass order as ‘he may think 
fit’. It is not an arbitrary power that 
could be exercised, but the Revisional 
Authority isto exercise such powers as 
spelt out by the Supreme Court in Income- 


tax Officer v. Mohamed Kunchi, 
(1969) 1 S.C.J. 772: (1969) 1 I.T.J. 458: 
A.IL.R. 1969 S.C. 430 and 7.M.D. 


Syndicate v. Income-tax Commissioner, 
New Delhi (1977) 1 S.C.C. 508: (1977) 
2 S.C.R. 460: A.I.R. 1977 S.C. 1348, 
by passing considered orders with 





*W, P. No. 3351 of 1979. 
M.J..J.—-36 


3rd September, 1981. 
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reasons, both on facts and law. 
Hence the order dated 27th July, 1978, being 
non-esf thereafter, he realised that such 
an order could not be a lawful order, 
and therefore, as occasion required for 
the matter to be heard in detail in the 
presence of both the parties, he issued 
notices to the petitioner, who also willingly 
responded and participated in the 
hearing. Having thus exercised the power 
lawfully it will not be proper to hold that 
the impugned order was passed without 
jurisdiction or that the order of restora- 
tion is against the provisions of the Act 
and Rules.. [Para. 13.] 


Cases referred to: — 


Commissioner of Income-tax v. Ghenni- 
appa Mudaliar, (1969) 74 I.T.R. 41: (1969) 
2 I.T.J. 496: (1969) 2 S.C.J. 574: (1969) 2 
M.L.J. (S.C.) 90: (1969) 2 An. W.R. (S.C.) 
90: A.I.R. 1969 S.C. 1068; Income-tax Offi- 
cer v. M. K. Mohammad Kunchi, (1969) 
1 S.C.J. 772: (1969) 1 I.T.J. 458: (1969) 2 
S.C.R. 65: A.I.R. 1969 S.C. 430; J. N.D. 
Syndicate v. Income-tax Commissioner, 
(1977) 1 S.C.C. 508: (1977) 2 S.C.R. 460: 
(1977) Tax. L.R. 685: A.I.R. 1977 S.C. 1348; 
Subhash Chandra v. Bodh Raj, A.LR. 
1969 J.& K. 8; V. Usman v. Muthu- 
krishnan, (1978) 1 M.L.J. 10: 90 L.W. 
711: A.I.R. 1978 Mad. 158. 


Petition under Article 226 of the Constitu- 
tion of India, praying that in the circums- 
tances stated therein, and in the affidavit 
filed therewith the High Court will be 
pleased to issue a writ of certiorari calling 
for the records comprised in the proceedings 
of the first Respondent, dated 20th June, 
1979 in R.P. No. 23 of 1978-J, 2, and 
quash the said order and made therein. 


V. Ramajagadeesan, for Petitioner. 


C. Chinnaswami, for Government Pleader, 
for Respondents Ito 3 

B. Kumar, Advocate, for 4th Respondent. 
The Court made the following 

ORDER.— The petitioner claims that he is 
a cultivating tenant within the ambit of 
Act X of 1969 and that the lands be- 
longed to 4th respondent. Petitioner’s name 
was entered in the Registers, and finally 
published in the District Gazette on 24th 
May, 1971, as a tenant. Nearly after six 
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years, 4th respondent had 
application before third respondent for recti- 
fication, which was dismissed. The appeal 
preferred to second respondent was also 
rejected. A further revision filed to first 
respondent was first dismissed for default 
by order, dated 27th july, 1978, but later 
on it was restored, and ultimately by the 
impugned order dated 20th June, 1975, the 
revision petition was allowed resulting in 
the removal of the name of the petitioner 
from the records as a tenant, Aggrieved 
against the said order, this writ petition 
is filed. 


2. Mr. V. Ramajagadeesan, learned counsel 
for the petitioner, first submits that having 
dismissed the revision petition for default, tre 
Revisional Authority has no jurisdiction to 
restore the application, and thereafter to 
dispose of it on merits. He refers to section 
7 of the Act, which according to him, 
nowhere deals with a power invested in 
the Revisional Authority to revise an order, 
which had been already rejected. He states 
that there being no power of review in- 
vested in the said Authority, the impugned 
order is illegal. He also relies upon rule 
13 of the Rulesframed under the Act, 
which only contemplates the power to enter- 
tain application for revision presented be- 
yond time. 


3. He then refers to rule 8 (ii) (g) of 
Rules framed under Act XXV of 1955, which 
enables the constituted Court to dismiss a 
petition for default of appearance and to 
set aside such an order for good cause. He 
then refers to rule 4 (g) of the Rules framed 
under Madras Act XXIV of 1956, which also 
enables the Rent Court and Rent Tribunal 
to dismiss a petition for default of appear- 
ance and set aside such an order for good 
cause. Likewise there being no provision 
made under Act X of 1963 or in the Rules 
framed thereunder, he contends that when 
the Magistrate having provided for such 
a situation in other cases had knowingly 
avoided to provide for restoration of an appli- 
cation dismissed for default. Hence first 
respondent had no power to restore a 
petition dismissed for default. 


4, These contentions of the petitioner are 
refuted by alleging that the order, that 
is now sought to be quashed is not the 
order of restoration, but the final order 
passed on merits,and as the petitioner has 
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lost on merits, hé has now come forward 
to claim that there could have been no 


restoration at all. 
+ 


5. There being delay in the presentation 
of the revision petition, it was dismissed for 
default by order, dated 27th July, 1975, after 
issue of notice to both the parties. There- 
after it has been restored. Petitioner 
would state that it was done without any 
notice. If he is:aggrieved by the order of 
restoration, he should have instituted pro- 
ceedings challenging the order of restora- | 
tion. Instead, he participated in the 
revision petition proceedings. Later on, it 
resulted in the impugned order being passed. 
He had acquiesced in the proceedings and 
he had never raised any objection regard- 
ing the maintainability or the jurisdiction 
of the first respondent. Therefore, having 
acquiesced in the proceedigns, he cannot, 
at this stage, challenge the order of 
restoration. 


6. Petitioner would then contend that no 
party can confer jurisdiction on an autho- 
rity, and therefore, the plea of acquies- 
cence is without any substance, The find- 
ing given in the impugned case is not on the 
basis of parties conferring jurisdiction on 
an authority, but on the basis that the Revi- 
sional Authority has jurisdiction to set aside 
an inchoate order and that participation 
in such a proceeding would deprive the 
participant from later on challenging the 
jurisdiction of the Authority. Section 7 of 
the Act enables the Revisional Authority 
to examine the records and pass such orders 
as he may think fit. He is also conferred 
with ‘suo motu’ powers. Under section 10 
of the Act, even the Revisional Authority 
has the jurisdiction to entertain fresh evi- 
dence both oral and documentary. Hence, 
in section 7 of the Act, it has been 
made more or less a second Appellate 
Authority. Hence, though in section 7 of 
the Act, it is characterised as a ‘Revision’ 
in. every sense, it has been made more or 
less a second Appellate Authority. The 
power being exercised is not akin to the 
usual revisional powers, wherein the Autho- 
rity’ will be conferred only with the right 
to go into the legality or propriety of 
the decision arrived at in order or to find 
out as to whether there has been a proper 
exercise of jurisdiction vested and whether 
there has been any material irregularity in 
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the order. Such restrictive qualifications: not 
being found, necessarily the power under 
section 7 of the Act has to be treated as 
a very wide power, which could be 
invoked for rendering justice. as the Revi- 
sional Authority ‘may think fit’. Hence, 
Lit would not be correct to contend that 
the power of the Revisional Authority under 
this Act is circumscribed, so as to preclude 
him from granting such relief, as he may 
hink fit. 


7. Mr. Kumar relies upon the decision- in 
Commisstoner of income-tax, Madras v. 
S.Chenniappa Mud aliar? for the proposition 
that whenever a power is -vested in an 
Authority or Tribunal to dispose of . the 
matter as it thinks fit, it cannot dismiss 
it for- default of appearance, without pass- 
ing an order both on law and facts, based 
on the points taken in the petition. His 
contention is that, the order passed on 
27th July, 1978, dismissing the petition for 
default being contrary to law, itis monest 
and therefore, even assuming that „there 
was an order for restoration, it is also 
not chatlengable, and when the said peti- 


tion is taken up for hearing, the Revisional. 


Authority was exercising the powers under 
section 7 of the Act, so that he may 
pass a lawful order having failed to pass 
such an order on 27th July, 1978. To sub- 
stantiate this contention, he relies upon the 
above said decision, which dealt with the 
scope of section 33 (4) of Income-tax 
Act, 1922 and which authorises the Appel- 
late Tribunal under sub-section 4 to pass 
erders after giving both parties an opportu- 
nity of being heard, as it thinks fit; and 
which power has been construed by the 
Supreme Court, to hold that an order of 
dismissal for default without going into 
facts and law pertaining to the matter is 
illegal. Rule 24 of the Appellate Tribunal 
Rules, 1946, as amended in 1948 enabled 
the dismissal of a matter for default of 
appearance. The said Rule was struck down 
as contrary to the powers conferred under 
section 33 (4) of the Act, on the ground 
that the Appellate Tribunal has to dispose of 
the appeal as merits and ‘cannot short- 
‘circuit the same by dismissing it for default 
of appearance’. Section 33 is equivalent to 
section 254 of the Amended Income-tax 


wae man te 
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Act, and is akin to section 7 of Act X of 
1969. Therefore there is a statutory compul- 
sion on the Revisional Authority to dispose 
of the matter only by going into the facts 
and the law involved in the petition, and 
Revisional Authority has no jurisdiction to 
dismiss the petition for default of appear- 
ance. 


8. Yet another decision relied upon in 
the one reported in Income-tax Officer v. 
M. K. Mohammed Kunchi!, which arose 
under Income-tax Act, 1961, in which it 
was held that the power of the Tribunal 
is Of the widest amplitude and such a 
statutory power impliedly grants the power 
of doing all such acts, or employing such 
means as are essentially necessary to the 
execution of such jurisdiction, and carried 
With it the power to stay proceedings in 
proper cases. There is no provision under 
the Act to stay recovery of penalty or 
tax due from an assessee when an appeal 
is pending before the Tribunal. Inspite of 
it, it was held by the Supreme Court 
that in deserving and appropriate cases, 
stay of collection of taxes can be granted, 
failing which it would make the power of 
appeal frustrated or rendered nugatory, 
and that the general principle that in a 
taxing statute there is no room for what 
could be called equitable construction 
applies only to the taxing part of the 
statute and not to its procedural part. 


9. These two decisions of the Supreme 
Court make it amply clear that, even in the 
absence of a provision for dismissal for 
default and thereafter for restoration of 
the petition as provided under other enact- 
ments, in the absence of the petitioner 
or his counsel, the Revisional Authority 
under section 7 of t.e Act cannot dismiss! 
the petition without going into the points, 
taken in the petition, and it has to render. 
its final decision’ both on facts and law.’ 
In this matter, the order passed on 27th’ 
July, 1978 being one which had resulted 
in the failure to exercise jurisdiction vested 
in the Revisional Authority, the impugned 


order had been passed within his jrisdic- 
tion,- ; 
19. No doubt reference is made to the 


following three decisions which are not 


1. (1969) 1 S.C.J. 772: (1969) 11.T.J. 458: (1969) 
2 S.C'R.65; ALR. 1969 S.C. 430, 
® 
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quite necessary, but for the purpose of 


completeness they are being referred to. 


11. InJ. N. D. Syndicate v. Income-tax 
Commissioner, New Delhi?, arising under the 
Income-tax Act, 1922, it was held that when 
a reference is made to the High Court, and 
in the absence of party, on the reference 
being dismissed, if the party shows adequate 
grounds later on for non-appearance, then, 
the High Court has an inherent power 
to recall its earlier order and dispose of 
the reference on merits. The Revisiopal 
Authority under the Act isnot a Court, 
and there can be no inherent powers vested 
In him. 


12. Subhash Chander v. Bodh Raj', is 
relied upon by the Government Pleader to 
contend that to rectify its own mistake, 
a Court has an inherent power, and when 
there is need to redress the wrong which 
has resulted in an abuse of the process 
of the Court’ restitution can be ordered. 
This decision would be relevant, only if 
any mistake. had been committed; but in 
the instant case, there was only a failure 
to exercise jurisdiction „vested in the 
authority. . 


13. V. Usman v. Muthukrishnan’, is relied 
upon by the counsel for the fourth respon- 
dent for the purpose of showing that even 
a quasi-judicial authority exercising powers 
under Act XVII of 1960 has the jurisdiction 
to rectify mistaken committed by the Rent 
Controller. In construing any of the sections 
of the enactments passed by the Tamil Nadu 
Legislature, provisions of the Tamil Nadu 
General Clauses Act, (1 of i891) 
would be applicable. Section 13 is to the 
following effect:— 


‘613, When powers or duties to be exércised 
and performed:— - . 


Where an. Act confers a power or imposes 
a duty, then the power may be exercised 
and the duty shall be performed from 
time to time as occasion requires’’. 


Hence, whena power is conferred on the 
Authority, he has to perform it from time to 
time, ‘as occasion requires’. Section 7 of 


1. (1977) 1 S.C.C. 508: (1977) 2 S.C.R. 460: 
(1977) Tax. L.R. 685: A.LR. 4977 S.C. 1348. - 

2. A.I.R. 1969 J. and 

3. (1978)1 M:L.J. 
Mad. 158, 
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Act X of 1969 says that it is open to the 
authority to pass orders as ‘he may think 
fit’. It isnot an"arbitrary power that could 
be exercised, but the Revisional Authority 
is to exercise such’ powers as spelt out by 
the Supreme Court in the “abovesaid two 
decisions, by passing considered orders with 
reasons, both on facts and law. Hence, the 
order dated 27th July, 1978, being nonest, 
thereafter, he realised that such an order 
could not be a lawful order, and therefore 
as the ‘occasion required’ for the matter to 
be heard in detail in the presence of both 
the parties, he issued notices to the petitioner 
who also willingly responded and partici- 
pated in the hearing. Having thus exercised 
the powers lawfully, it will not be proper 
to hold that the impugned order was passed 
without jurisdiction or that the order of 
restoration is against the provisions of the 
Act and the Rules. 


14. Mr. Ramajagadeesan, learned counsel 
for the petitioner would then contended that 
the impugned order is in the nature of review, 
and after six long years, it is not open to 
respondents 1 to 3 to entertain the petition 
filed by the 4th respondent. Here again, 
this point carries no substance, in. view of 
section 4 (1) (a) of the Act, which enables 
a Record Officer to take suo motu action, . 
when it appears to him that in respect of any 
land let for cultivation the landowner has 
failed to make application for rectification or 
inclusion under section 3 (6) of the Act. In 
such contingencies enquiry can be held and 
orders passed accordingly. Section 3 (6) 
deals with remedy to rectify any entry found 
in the draft record, which could be sought by 
either a landowner, intermediary or tenant. 
Hence there was ample jurisdiction for res- 
pondents 1 to 3-to entertain the petition 
filed by the 4th respondent herein, for recti- 
fication of the entries found in the registers. 


15. For the reasons above stated, the points 
above referred to having been held as against 
the petitioner, and no other point being can- 
vassed, this petition is dismissed. No costs. 


R.S. 


Petition dismissed. 


K. 8. 
10; 90 L.W. 711: ALR, 1978 | 


I) MELUR PANCHAYAT UNION v. SUNDARARAJAN (Swami k kannu, 7.) 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT:—S. Swamikkannu, J. 


Melur Panchayat Union, through its Com- 
missioner and another . Appellants* 


V. 


L. Sundararajan and others 
Res pon dents» 


Civ.l Procedure Code (V of 1908), section, 
92 (I) (h)—Trust to provide food to Byra- 
gis and Brahmins—Application to change 
object into one for educational institu- 
tion-—Application not maintainable. 


Held, that the provisions of section 92 
(1) (A), Civil Procedure Code, do not 
contemplate the change of the character 
of the original. trust into a different one; 
all that the said sub-section contemplates 
is granting such further or other relief as 
the nature of the case may require and 
these words do not, under any circumstances 
mean and include a change or alteration 


of the very object with which the trust 
has been created by its author. 
[Para. 9] 


Case referred to:— 


Swami Ramji Paramatmanand Saraswathi 
yv. Ramjt Tripathi, (1974) 2 S.C.C. 695: 
(1975) 1 SC.R. 790: A.I.R. 1974 S.C. 2141. 


Appeal against the decree of the Sub- 
Court, Madurai, dated 25th October, 1976 
in O.S. No. 419 of 1973. 


C. Chinnaswamy, M. Shakir Ali and P. Chan- 
drasekharan, for Appellants. 


R. S. Ramanujam and G. Srinivasan, for 
Respondents, 


The Court delivered the following 


JUDGMENT.—This is an appeal by the plaintiffs 
3 and 4 in O.S. No. 419 of 1973 on 
the file of the III Additional Subordinate 
Judge, Madurai, against the judgment and 
decree, dated 25th October, 1976 in the said 
suit,®' dismissing the said suit instituted 
under; section 92, Civil Procedure Code. 


“Appeal No. 899 of 1977. llth March, 1981. 
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2, {tis unnecessary at this stage to dwell 
in detail on the case that has been put 
foward by either side before the trial 
Court. Because, it is sufficient for the 
purpose of this appeal if it is only said 
that the suit had been instituted by all the 
plaintiffs for changing the object of 
the trust that had been created by one 
Ananthanarayana Deekshidar, for pro- 
viding food to Byragis and Brahmins, into 
one for an educational institution. It was 
also opposed by the defendant in the trial 
Court that inasmuch as the scope of sec- 
tion 92 (1) (4) does not contemplate such a 
kind of transformation of the object of the 
trust ino one something different from the 
object with which it had been initiated or 
Started by the founder, and what is more, 
if at all, that is the scope of construction. 
First of all, the £plaintiffs are obliged to 
prove with adequate ‘evidence that there has 
been no scope at all to carry on the object 
of the trust any further, namely, to pro- 
vide food for Byragis and Brahmins, then 
only the question of transferring the trust 
into one for an educational institution that 
is proposed can be taken into considera- 
tion at all. 


3. As a matter of fact, the main point 
urged on behalf of the appellants, namely, 
plaintiffs 3 and 4 is that Ananthanarayana 
Deekshidar got the land as an inam from 
the Nawab of Arcot, though the details 
relating to the date and the purpose for 
which the inam was granted by the Nawab 
of Arcot are not known. It is also not 
disputed that the trust came into existence 
for the said purpose. Therefore, it is not 
now open to have a dispute over the mat- 
ter especially when itis common ground 
that the said trust though was not pro- 
perly being maintained, has lost its 
character of providing food for Byragis 
and Brahmins. 


4. It is common knowledge that when the 
founder of a trust has created the same 
with an object, that object should be con- 
tinued on the trustees who are administer- 
ing the properties of the said trust and 
only on an utter failure and frustration of 
the object by not being in a position to 
carry out the object, they can come forward 
with any petition, if at all, they are 
maintainable, under section 92 (1) (h), Civil 
@ 
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Procedure Code. The argument advanced 
in this regard by Mr.T.R. Rajagopalan, the 
learned counsel for the respondent herein 
cannot be rejected ai wholly unsustainable, 
Mr.Chandrasekharan. learned counsel for the 
. appellants, in his interesting argument, no 
doubt, submits that when the very proper- 
ties attached to the trust have become so dil- 
apidated and not to a position to be managed 
or administered as there are no funds even 
to carry out the repairs, it is but necessary 
that the provisions of section 92 (1) (4) have 
to be allowed to have their sway for the 
benefit of the continuance of the trust 
though by changing its name, and accord- 
ing to the learned counsel, by changing 
the purpose of the trust from one of educa- 
tional institution for imparting knowledge 
to the posterity of this nation, it cannot 
be said to be in any way against the pur- 
pose and aim of the said trust. I have 
carefully applied my mind to the submis- 
sions made in this regard by both the sides. 
I have also applied my mind and read 
carefully the provisions of sections 92 of 
the new Civil Procedure Code, namely the 
Code of Civil Procedure, 1908, as amended 
by Act CIV of 1976. Section 92o0f the 
Civil Procedure Code deals with ‘Public 
Charities’. Clause (1) (A) of section 92 of 
the said Code enumerates that a relief such 
as ‘granting such further or other relief 
as the nature of the case require’ can be 
granted under the provisions of this section 
by a Court. When a party connected with 
the trust comes forward with an applica- 
tion and it feels that the purpose of the 
trust can be enhanced and its continuance 
can also be allowed for some appreciable 
period by changing the object, it can be 
brought under this provision. 


5. In the instant case, it is relevant to 
note that though evidence has been let 
in on be!.alf of the plaintiffs, in the second 
plaintiff examining himself as P.W. 1, and 
also filing Exhibit A-1 and Exhibit A-2, 
and on the other side th: father of the 
defendant examining himself us D.W. 1 and 
also filing Exhibit B-1 to Exhibit B-4, it 
has not been convincingly brought us to 
uphold that this section 92 (1) (A) can 
be made use of for the purpose of granting 
the relief prayed for by the plaintiffs 
in the suit, Suffice it to say, without 
going in detail even at this stage, that 
the trial Court is correct in having 
come to the conclusion on the two issues 
& 
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framed by it, namely ‘‘(1) whether the 
suit chatram belongs to a private trust 


and (2) whether this Court has no jurisdic- 
tion to try this suit? and holding under 
issue No.1, that it is a private trust 
pure and simple and it cannot be said 
to be publ'c trust and further holding under 
issue No. 2! that this Court (the 
Subordinate Judge’s Court, Madurai) has no 
jurisdiction to try the suit since section 
92, Civil Procedure Code, does not contem- 
plate a public trust of charitable nature 
being considered in a suit arising out of 
it, and that the plaintiffs are not entitled 
to the direction prayed for since the direc- 
tion prayed for by the plaintiffs was not 
for proper or better administration of the 
trust for which the chatram building had 
been created. In the result, the suit was 
dismissed as mentioned above. 


6. On appeal by the plaintiffs 3 and 4 
it was vehemently contended by the learned 
counsel for the appellants and reiterated 
that even if he is not obliged to put 
forward any arguments against the finding 
regarding the first issue by the trial Court, 
yet, he is obliged to put forward argu- 
ments ‘regarding the finding that the Court 
has got no jurisdiction to try the suit, 
because, section 92 (1) (4), Civil Procedure 
Code, does not give jurisdiction for it to 
go into that aspect of the mattér. 


7. In this regard, the learned counsel ` 
for the respondent refers to the decision 
in Swami Paramatmanand Saraswathi and 
another yv. RamjiTripathi and another for 
the following propos tion: 


“A suit under section 92, Civil Proce- 
dure Code, is a suif ofa special 
nature which presupposes the existence of 
a public trust of a religious or charitable 
character. Such a suit can proceed only 
on the allegation that there was a breach 
of such trust or that the direction of the 
Court is necessary for the administration 
of the trust and the plaintiff must pray 
for one or more of the reliefs that are men- 
tioned in the section. It is, therefore, clear 
that if the allegation of breach of trust is 
not substantiated or that the plaintiff had 
not made out a case for any direction by 
the Court for proper administration of 
the trust, the very foundation of a suit 


een er PY Sy 
1. (1974) 2S.C.C. 695: (1975) S.C,R, 790 A.R, 
1974 S.C, 2141 -at 2144.. 


under the section would fail, and even if 
all the other ingredients of a suit under 
section 92 are made out, if it is clear that 
the plaintiffs are not suing to vindicate the 
right of the public, but are seeking a 
declaration of their individual or ‘personal 
tights of any other person or persons in 
whom they are interested, then the suit 
would be outside the scope of section 92,” 


8. Applying my mind to the observation, of 
the Supreme Court in the said decision and 
utilising the ratioidece ndi imbedded therein 
to the facts of the instant case, I am cons- 
trained to concur with the finding of the 
trial Court that the trial Court had got no 
jurisdiction to entertain the suit as framed 
and instituted as O.S. No. 419 of 1973, 
because the averments made in the plaint as 
well as the points arising for determination 
in the suit on the basis of the various con- 
tentions raisedin the written statement 
do not come within the purview of Clause (1) 
(h) of section 92, Civil Procedure Code. No 
further discussion is necessary for arriving at 
this conclusion, because, the observation of 
the Supreme Court in this regard in the 
above decision referred to, when applied to 
the facts of this case, clearly shows that 
when the plaintiffs want to change the very 
character of the trust,:in other words, to 
change the very object of the trust and trans- 
form the trust which was originally initiated 
for the purpose of providing food for Byragis 
and Brahmins into one of an educational 
institution on the ground that the properties 
of the said trust have become dilapidated, it 
can never come under the purview of section 
92 (1) (h), Civil Procedure Code. 


9. Mr. T.R. Rajagopalan, the learned 
counsel for the respondents, further points 
out that section 92, Clause (3), Civil Proce- 
dure Code, contemplates the application of 
the doctrine of cypres so far as the diversion 
of the funds to any purpose other than the 
purpose for which the trust has been created. 
Originally, before the amending Act CIV of 
1976, it is the High Court, which has to be 
moved with respect to such a prayer or in 
the moffusil, itis the District Court, which 
has tobe moved for accomplishing that 
object. Now, inasmuch as this provi- 
sion is also there under section 92, the scope 
of section 92 has to be comprehensively 
understood and what is more, it is not 
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out of place according to him, that it is 
submitted that section 2 (1) (A), Civil 
Procedure Code, does not contemplate the 
object for which the suit has been institu- 
ted by the plaintiff in the trial Court. 
The object of the institution of the suit 
by the plaintiff before the trial Court 
was to change the very character of the 
the suit, in that, when originally the donor 
or the author of the irust had endowed 
the property for the purpose of feeding 
the Byragis and Brahmins, the plaintiff 
now seeks the permission of the Court 
to change that object into one utilising 
the funds of that trust for transforming 
the very chatram, which is the property 
of the trust into one of an educational 
institution. The scope, according to the 
learned counsel for the respondent, Mr. T.R. 
Rajagopalan is that section 92 is not so 
wide as to imbibe the aforementioned prayer 
that has been now put forward by plainliff, 
the appellant herein. In view of the fore- 
going discussion and also the evidence avail- 
able on record, as an appellate Court, I 
hold that the provision under section 92 (1) 
(h), Civil Procedure Code, does not contem- 
plate the change of the character of the 
Original trust into a different one, butall 
that, the said sub-section contemplates is 
granting such further or other relief as the 
nature of the case may require and these 
words do not, under any circumstances mean 
and include the change or alteration of the 
object with which the trust has been 
created by its author. Therefore, there 
is no merit in the appeal. The appeal 
is dismissed. There is no order as to costs. 


R.S. 


a a ll 


Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 
PRESENT:—P. Venugopal, J. 


Rama Reddiar Petitioner* 
vi 
Raja Reddiar Respondent. 


(A) Tamil Nadu Debt Relief Act (XL of 
1979), sections 31 to 33—Suit for half the 
principal and half the interest— Decreed 
in terms of Act (XL of 1978)—Act XL of 
1979 coming into force — Petition filed 
for amending the decree — Claim for the 
remaining half made—Whether bound by 
section 33 of the Act. 


(B) Civil Procedure Code (V of 1908), sec- 
tion 115 —Revisional jurisdiction— Inter- 
ference by High Court against order errone- 
ously denying relief, whether permissible, 


Held: From the scheme of the Tamil 
Nadu Debt Relief Act it is clear that in 
all cases where the debt or the decree 
has not been fully and factually discharged 
or satisfied, then the application for scaling 
down such debts or decrees can be made 
under Act XL of 1979. Such being the scheme 
of the Act, section 33 of the 1979 Act 


has to be interpreted against this back- 
ground and so interpreted it will only 
mean that only in those cases where the 


decree passed has been executed and full 
satisfaction recorded, the bar under section 
33 (2) will come into play. In the instant 
case, as the decree obtained by the peti- 
tioner has not been executed and full 
satisfaction recorded. the bar under section 
33 (2) will not operate and the petitioners 
are entitled to have the decree amended 
as per the provisions contained in section 
16 of the Act. The Revisional jurisdiction of 
this Court has to be exercised as there 
is failure of the Court below to exercise 
jurisdiction under section 16 of the Act 
XL of 1979. (Para. 5.] 


Case referred to:— 

Sher Singh (dead) by L. Rsv. Joint 
Director of Consolidation, (1978) 3 S.C.R. 
982: (1978) 3 S.C.C. 172: A.I.R 1978 S.C. 
1341. 

Petitions under section 115 of Act Vof 
1908 praying the High Court, to revise the 


ee ee ee ee ee ac eee eee 
eae P. Nos, 112.2 and 1126 of 1980. 1st September, 
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order of the District Munsif Court, Gingee, 
dated 20th February, 1980 in I.A. No. 1418 
of 1979 and 1337 of 1979 in O.S. No. 349 of 
1978 and 347 of 1978, respectively. 


B. Kumar, for Petitioner. 


K. Sampath, for Respondent. 
The Court made the following 


ORDER.— The decree-holders are the peti- 
tioners, before this Court and the judg- 
ment-debtors are the respondents. The peti- 
tioners, each filed a suit and obtained 
a decree on 16th October, 1978 and 5th 
January, 1979, for half of the principal 
amount and half of the interest dae as 
per Act XL of 1978. When Act XL of 
1978 was repealed by Act XL of 1979 
they became entitled to get the full amount 
of principal and interest due. They, 
therefore filed petitioners under sections 
31 to 33 of Act XL of 1979 to amend 
the decrees. The trial Court came to 
the conclusion that when once the devrees 
are executed or satisfied, the petitioners 
cannot amend the decrees as per section 33 
of Act XL of 1979, and as the petitioner 
in C.R.P. No. 1122 of 1980 has executed 
the decree and realised a sum of Rs. 500 
on 2ist April, 1979, Rs. 300 on 19th June, 
1979 and Rs. 4,000 on 2nd July, 1979 
and the petitioner in C.R.P. No. 1126 of 
1980 has executed the decree and realised 
asum of Rs. 100 in E.A. No. 16 of 1979, 
and a further sum of Rs. 200 in E.A. 
No. 54 of 1979, the petitioners are barred 
from filing the present petitions to amend 
the decrees by virtue of the provision 
contained in section 33(2). Against that 
order the petitioners have filed the present 
civil revision petitions. 


2. The learned counsel for the petitioners 
contended that section 33 (2) will apply 
only in those cases where the decree has been 
executed in full or satis fied in full before 
the date of publication of this Act and as 


the decrees covered in these civil revision 
petitions have not been fully executed, 
the bar under section 33 (2) will not 
operate. 


3. The learned counsel for the respondents, 
relying on the decision of the Supreme 
Court in Sher Singh (dead) by L. Rsv. Joint 


t) RAMA REDDIAR v: RAJA REDDIAR (Venugopal, J.) 


Director of Consolidation? contended that 
the revisional jurisdiction of the High 
Court is confined to cases of illegal 
Or irregular exercise or non-exercise or 
illegal assumption of the jurisdiction by 
subordinate Courts and it is not open to 
this Court, while exercising its jurisdiction 
under section 115, Civil Procedure Code, 
to correct errors of fact or even errors 
of law, unless the errors have relation 
to the jurisdiction of the Court to try 
the dispute itself, and as there is no such 
error of jurisdiction in the order passed by 
the trial Court, there is no scope for this 
Court exercising its revisional jurisdiction 
under section 115, Civil Procedure Code. 


4. The petitioners obtained the decrees on 
16th October, 1978 and 5th January, 1979 
when Act XL of 1978 was in force. In view 
of the provisions contained in Act XL of 1978 
the petitioners were able to get a decree for 
half of the principal amount and half of the 
interest due. Act XL of 1978 was repealed by 
Act XL of 1979 under which the petitioners 
became entitled to get a decree for the full 
amount of the principal and the interest 
due. After the coming into force of Act XL 
of 1979, the petitioners filed applications for 
amendment of the decree. The question to 
be considered is whether the bar under 
section 33 (2) operates only when the decree 
has been executed in full or even in those 
cases where a decree has been executed only 
partially and some amount has been realised 
under the decree. 


5. Act XL of 1979 received the assent on 
ilth June, 1979, and was published in the 
Tamil Nadu Government Gazette on 13th 
June, 1979. Section 33 (2) provides that 
every proceeding made or taken and pending 
before the date of publication of Act XL of 
1979 shall abate. In cases where decrees 
have been passed before the publication of 
this Act and if itis executed through Court, 
it should be stayed under section 18 on an 
application made by the judgment-debtor. 
After getting stay of the execution of the 
decree the judgment-debtor should file an 
application under section 15 for amendment 
of the decree. The proviso to section 16 
stipulates that while amending the decree, 
all payments made or amounts recovered 


(1978) 3 S.c.c, 





— eee 


1. (1978) 3 S.C.R. 982: 
A.LR. 1978 S.C. 1341. 


M.L.J.—37 


172; 
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before or after the date of publication of 
Act XL of 1979 in respect of the decree shall 
first be applied in payment of all costs as 
Originally decreed to the creditor. Where 
the debt has not ripened into a decree, how 
much debt should be scaled down is provided 
under section 17. From the scheme of the' 
Act, it is clear that in all those cases where 
the debt or the decree has not been fully and 
factually discharged or satisfied, then appli- 
cation for scaling down such debts or decrees 
can be made under Act XL of 1979. Such 
being the scheme of the Act, section 33 (2) 
has to be interpreted against this background 
and so interpreted, it would only mean that 
only in those cases where the decree passed 
has been executed and full satisfaction 
recorded, the bar under section 33 (2) will 
come into play. Inthe instant case, as the 
decree obtained by the petitioners has not 
been executed and full satisfaction recorded, 
the bar under section 33 (2) will not operate 
and the petitioners are entitled to have the 
decree amended as per the provisions con- 
tained in section 16 of the Act. Revisional 
jurisdiction of this Court has to be exercised 
as there is failure of the Court below to 
exercise jurisdiction under sertion 16 of the 
Act XL of 1979. 


6. Inthe result, the civil revision petitions 
are allowed and the cases are remitted back 
to the trial Court for amendment of the 
decrees as provided under Act XL of 1979, 
Parties to bear their own costs. 


R.S. Petitions allowed, 


e ewe ee 
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IN THE HIGH COURT OF J UDICATURE 
AT MADRAS. a7 o 


PRESENT:— G. Ramanujam and R. Sen- 
gottuvelan, JF. 


G. Dhyanand and another... Appellants* 
yp. 


Zaamni Bi and others Respondents. 


Motor Vehicles Act (IV of 1939), section 
95—Accident caused by rash and negli- 
gent driving— Deceased travelling in 
lorry carrying goods—Claim for compen- 
sation by the legal representative of the 
deceased passenger against the driver, 
owner, and the Insurance Company— Terms 
of the policy of Insurance excluding lia- 
bility inrespect of the passenger in the 
lorry—Claim against the owner and driver 
alone is tenable. 


Held that in the instant case the driver was 
acting in the course of his employment in 
carrying the deceased and as such the owner 
of the lorry is liable. [Para. 8.] 


But as far as the Insurance Company is con- 
-cerned the terms of the policy will have to 
prevail. On a perusal of the policy it is 
clearly seen that it is nothing but a reproduc- 
tion of the terms set, out in section 95 of the 
Motor Vehicles Act. The Insurance Com- 
pany is not liable since the liability in respect 
of the passenger in the lorry has been speci- 
fically excluded by the terms of the policy. 

(Para. 9.] 


Cases referred to:— 


The Commonwealth Assurance Company 
Ltd. x. V. P. Rahim Khan Sahib, (1971) 
A.C.J. 295: 84 L.W. 387; South India Insur- 


ance Gompany Ltd. v. P. Subramanian, 
(1971) 84 L.W. 571: (1972) A.C.J. 439; 
Pushpabai Purushotham Udeshi v. 


M/s. Ranjit Ginning and Pressing Gompany, 
(1977) 2 S.C.J. 442: 1977 A.C.J. 343: (1977) 
2 S.C.C. 745: (1977) 3 S.C.R. 372: A.I.R. 
1977 S.C. 1735; Young v. Edward Box and 
Gompany Ltd., (1951) T.L.R. 789; K. R. 
Sivagami, Proprietor, Rajendran Tourist 
v. Mahabodh Niss Bi, 1981) 1 M.L.J. 375: 
(1981) A.C.J, 399: 94 L.W. 1: A.I-R. 1981 
Mad. 138. 





*A, A, O. No. 294 of 1979, 27th April, 1981. 
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Appeal against the Order of the Motor Acci- 

dents Claim Tribunal (District Court) Dhar- 
mapuri at Krishnagiri dated, 29th August,- 
1978 in M. A. C. T. O. P. No. 20 of 1977. 


K. C. Jacob and Raju KĘ. Lucose, for Appel- 
lants. 


S. W. Kanakaraj, for Respondents. 


The Judgment of the Court was delivered by 


Sengottuvelan, #—One Abdul Jabbar, the 
husband of the first respondent and the father 
of respondents 2 to 7, lost his life in a fatal 
road accident about 12’0 clock midnight on 
2nd October, 1975, on the Hosur Krishnagiri 
Road while he was travelling in the lorry 
MYD. 3425 belonging to the first appellant 
and insured with the second appellant. 


2. The case of ths respondents 1 to7, who 
are petitioners before the Motor Accidents 
Claims Tribunal, in M. A. C. T. O. P. 
No. 20 of 1977, under section 110-A of the 
Motor Vehicles Act is as follows. The decea- 
sed Abdul Jabbar was a sheep merchant and 
was aged about 50 years at the time of his 
death. The deceased was travelling in the 
lorry MYD. 3435 from Bangalore. The lorry 
was driven by the 8th respondent, herein, and 
when the lorry was proceeding near Kuru- 
barabelli at about 12’0 clock in the midnight 
on 2nd October, 1975 due to the rash and 
negligent driving at high speed of the lorry, 
it capsized and Abdul Jabbar who sat in the 
cabin met with instantaneous death. The 
accident took place on account of the rash 
and negligent driving of the 8th respondent 
herein. The respondents 1 to 7 claimed com- 
pensation of Rs. 30,000 before the Tribunal. 
The driver of the lorry remained ex parte. 
In the counter statement filed by the lorry 
owner, who is the first appellant herein 
before the Tribunal, the allegation that the’ 
lorry was driven at a high speed and ina 
rash and negligent manner was denied. He 
attributed the accident to the mechanical 
defect in the lorry. He also contended that 
the driver was directed not to carry any 
passenger in the lorry and as such the driver 
had acted beyond the course of employment 
and taken the deceased passenger in the vehi- 
cle for which the lorry owner cannot be held 
liabie. In any event, the deceased was not a 
fare-paying: passenger and the Insurance 
Company is also liable in terms of the insur- 
ance policy. It was also contended that the 
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compensation claimed is excessive. In @ 
separate counter-statement, the Insurance 
company, the second appellant herein, denied 
the allegation that the lorry was insured so 
as to cover the liability of the deceased 
passenger and the age, income and occupa- 
tion of the deceased passenger were also dis- 
puted by the Insurance Company. The Insur- 
ance Company also contended that in any 
event, the compensation claimed is high and 
exaggerated. On these pleadings, the Tribu- 
nal framed the following points for determi- 
nation: 


‘1. Whether the accident took place on 
account of the rash and negligent driving 
of the lorry MYD. 3425 by the first respon- 
dent? 


2. Whatis the amount of compensation 
to be awarded?’ 


3. Onbehaif of the claimants the first 
respondent was examined as P.W. 1, and 
P.W. 2 (sic) one C. Venkatappan, an eye 


witness to the accident was also examined 
on behalf of the claimants to prove that 
the lorry was driven by the driver, the 
8th respondent herein, at a high speed and 
in arash and negligent manner resulting 
in the death of the deceased. The claimants 
also filed the certified copy of the judg- 
ment in C.C.No.164 of 1976, on the file of 
the Chief Judicial Magistrate, Dharmapuri 
at Krishnagiri, in which the driver admitted 
his guilt before the criminal Court and was 
duly convicted and sentenced on the charge 
of rash and negligent driving. On this 
evidence, the Tribunal came to the conclu- 
sion that the accident occurred on. account 
of tte rash and negligent driving of the 
lorry MYD.3425 by the driver. In the 
grounds of appeal the finding of the Tribunal 
that the lorry was driven in a rash and 
negligent manner by the driver is not 
challenged. The main grounds taken by the 
appellants in this civil miscellaneous appeal 
are as follows: 


“1, The Tribunal erred in not taking note 
of the provisions (7) (c) and (ii) of section 
95 (1) (b), which state that there need not 
be any policy to cover any liability in 
Telationto a person carried in a goods 
vehicle. i 


2. TheTribnnal ought to have held that 
the deceased being carried in the lorry was 


-* 


4. In any 
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not a third party on whose behalf a claim 
could be preferred against the Insurance 
Company. ; 


3. The Tribunal ought to have held that 
there is no privity of contract between the 
claimants and the Insurance Company. 


event, 


the compensation 
awarded is excessive,” 


4. Hence the liability of the owner of the 
lorry and the Insurance Company in respect 
of the death of a third party passenger 1n 
the lorry MYD. 3425 will have to be decided. 
In this case there is evidence to show that 
the deceased was the owner of the goods 
carried in the abovesaid lorry. Section 95 
of the Motor Vehicles Act dealing with the 
requirements of policies and the limits of 
liability is set out hereunder. 


“In order to comply with the requiremens 
of this Chapter, a policy of insurance must 
be a policy which (a) is issued bv a person 
who is an authorised insurer (or by a Co- 
operative Society allowed under section 
108 to transact the businessof an insurer), 
and (b) Insures the person or classes of 
persons specified in the policy to the extent 
specified in s.:b-section (2) against any 
liability which may be incurred by him or 
them in repsect of the death or bodily injury 
to any person caused by or arising out of 
the use of the vehicle in a public place. 
Providedthat apo’icy shall not be required— 


(i) to cover liability in respect of the death, 
arising out ofandin the course of lis 
employment, of the employee of a person 
insured by the policy or in respect of bodily 
injury sustained by such an employee arising 
out of and in the course of his employment 
other than a liability arising out of and in 
the course of his employment other than a 
liability arising under the Workmen’s 
Compensation Act, 1923, in respect of the 
death of or boJily injury to, any such 
employee— 


(a) engaged in driving the vehicle; or 


(b) if it is a public service vehicle engaged 
as a conductor of the vehicle or in 
examining tickets on the vehicle; or 


(c) if it is a goods vehicle, 


( being carried 
in ‘the vehicle; or è : 
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(ii) except where the vehicle is a 
vehicle in which passengers are carried for 
hire or reward or by reason of or in 
pursuance of a contract of employment 
to cover liability in respect of the death of 
or bodily injury to persons being carried 
in or upon or entering or mounting or 
alighting from the vehicle at the time 
of the occurrence of the event out of 
which a claim arises,’’ 


Under proviso (1) to section 95 of the Motor 
Vehicles Act a policy shall not be required to 
cover liability in respect of the death of a 
person or a passenger Leing carried in the 
vehicle if it is a goods vehicle except in so far 
as iS necessary to meet the requirements in 
relation to a liability under the Workmen’s 
Compensation Act, 1923. Rule 26] of the 
Madras Motor Rules is as follows: — 


“No person shall be carried in the cab of the 
goods vehicle beyond the number of which 
there is seating accommodation at’the rate 
of 38 centimetres measured along the seat, 
excluding the space reserved for the driver, 
for each person and not more than 
six persons in all in addition to the driver 
shall be carried in any goods vehicle.”’. 


Relying on this rule an argument is advanced 
that there is no prohibition of carrying of 
passengcrs in the cabin of the lorry within 
the prescribed limits. 


5. [n the case reported in The Commonwealth 
Assurance Company Limited v. V.P. Rahim 
Khau Sahib and others? a single Judge of this 
Court came to the conclusion that in the 
case of passengers carried in a goods vehicle 
the Insurance Company is liable to pay com- 
pensation only in respect of the death of or 
bodily injury to such passengers whe are carried 
in the vehicle by reason of or in pursuance of 
the contract of employment: An owner of 
goods accompanying the goods ‘in a truck 
cannot be said to be travelling in the truck 
_ by virtue of any such contract. In the case 

reported in South India Insurance Company 
Limited v. P. Subramaniam and others to 
which one of us was a party, this Court came 
to the ccnclusion that in the case of an owner 
of ‘he goods accompanying the goods there ig 
no cantract of employment between the 


1.: (1971) A.C.J. 295: 84 L.W. 387. 
2. (1971) 84 L.W. afi: (1972) A.C.J. 439, 


THE MADRAS LAW JOURNAL REPORTS 


t1982 


owner Of the goods and the owner of the 
lorry, It was alo held that even ifit is 
taken that the words ‘contract of employment’? 
referred toin the second proviso to section 
95 (1) (b) would include not only the emplo-« 
yee of the insured but also the employees of 
the owner of the goods, an owner of the goods 
travelling inthe lorry cannot be said to be 
doing so by reason of or in pursuance of any 
contract of employment, for, there is no such 
employment as such acase. Taking this view 
the terms of the Insurance policy were held 
not to extend to any liability arising out of 
the owner of the goods travelling in the lorry 
and the Insurance company were held to be 
not liable to pay compensation. 


6. Inthe case reported in Pushpzbai Purusho- 
tham Udeshi and others v. Mrs. Ranjit Ginn- 
ing and Pressing Company and others? the 
Supreme Court had occasion to consider the 
claim for compensation in respect of a passenger 
permitted to travel with the Manager of the 
company in the car which met with an 
accident resulting in the death of the passenger. 
The High Courtof Madhya Pradesh found that 
there is no evidence to show that the owner of 
the vehicle was aware that the passenger was 
taken by the Manager and that under the 
the circumstances he owner cannot be held 
liable for the tortions act committed by his 
servant. The High Court found that the car 
was going from Nagpur to Pandhurna on the 
business of the company and it may also be 
that the Manager of the owner’s car, was 
also going on thebusiness the owner and it may 
also be that he had the implied authority to 
drvie the vehicle. Having agreed with the con- 
tentionof the claimants, the Madhya Pradesh 
High Court came to the conclusion that there 
were no pleadings or material on record to 
establish that the deceased was travelling in the 
vehicle either on some business of the owner 
of the vehicle or under any ostensible authority 
from them to their Manager totake the decea- 
sed as a passenger in the vehicle. A reference 
was made in the judgment of the Supreme 
Court to the observation by Lord Justice 
Denning in the case reported in Young v. 
Edward Box and Company Limited? as 
follows— 

>- ethe first question is to see whetherthe 

servant was liable; if the answer is yes, the 

second question is to see whether the emplo- 


1. 01977) 2_S.C.C: 745: (197) 5 SCR 372 


Ta 7 S.C.J. 442: (1977) A.C.J, 343: ALR, 1977 


‘Cj 


2, (1951) T.L.R. 782, 


T] DHYANAND 0. ZAAMNI BI (Sengottuyelan, J.) 


yer must shoulder the servant’s liability. So 
far as the driver is concerned, his liability 
depends on whether the plaintiff was on the 
lorry with his consent or not,....The next 
question is how far ihe employers are liable 
for their servant’s conduct. In order to 
make the employer liable fo the passengers 
it is not sufficient that they should be lable 
for their servants negligence in driving. 
They must also be responsible for, his 
conduct in giving the man a lift. If the 
servant has been forbidden, or is unauthoris- 
ed, to give anyone a lift, then no doubt the 
passenger is a trespasser om the lorry so far 
as the owners are concerned; but that is not 
of itself an answer to the claim...... In my 
opinion, when the owner ofthe lorry sends 
his servant on a journey with it, thereby 
putting the servant in a position not only to 
drive it, but also to give people a lift in it, 
then he is answerable for the manner in 
which the servant conducts himself on the 
journey not only in the driving of it but 
also in giving lifts in it, provided, of course, 
that in so doing the servant is acting in the 
course of his employment. 


Lord Justice Denning concluded by observing 
that the passenger was therefore, a trespasser, 
so far as the employers were concerned, but 
nevertheless the driver was acting in the 
course of his employment, and that is sufficient 
to make the employer liable. Relying on the 
decision and on the ostensible authority of the 
manager a3 a licencee to permit the deceased 
to travel with him, the Supreme Court held 
that the manager was acting in the course of 
his employment in giving leave to the deceas- 
ed to travel with him and that the owner of 
vehicle is liable. In deciding the liability of 
the Insurance Company, the Supreme Court 
after referring to section 95 of the Motor 
Vehicles Act as amended by Act LVI of 1969, 
held that the insurance cover is not available 
to passengers in acase like the present one 
and that the proviso to sub-section (77) provides 
that a policy shall not be required except 
where the vehicle is a vehicle in which passen- 
gers are carried for hire or reward or by reason 
of or in pursuance of a contract of employment 
to cover liability in respect of the death of or 
bodily injury to persons being carried in or 
upon or entering or mounting or alighting 
from the vehicle at the time of the occurrence 
of the event out of which a claim arises. 


7. In the case reported in ALR. Slyagami, pro- 
priefor Rajendran Tourist v. Mahabobh Niss 
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Bi and others! a Division Bench of this Court. 
to which one Of us was a party, in dealing 
with a case of a driver of a taxi carrying more 
than the permitted load of passengers which is 
contrary to the conditions of permit under 
which the vehicle was allowed to be 
used as a tourist taxi, held that the non-obsers 
vance of the rules relating to the number of 
passengers to be carried can only be said to 
be an improper performance of the driver’s 
duty. Even assuming that the permit condi- 
tions not to take more than the permitted 
number of passengers is a prohibition, 
limitation or restriction, that relates only to 
the manner Of performance of the driver’s duties 
in the course of his employment and that 
cannot in any way limit the sphere of 
employment, Therefore, the carrying of two 
escess passengers by the driver of the 
taxi will only amount to an improper perfor- 
mance Of his duties as a driver of the tax1 and 
therefore it cannot be taken to be outside the 
sphere of his employment, It held that the 
owner of the taxi is vicariously liable for the 
tort committed by the driver of his taxi. In 
United India Fire and General Insurance 
Company Limited, Madurai v. M.S. Durairaj 
and others ? this Bench had occasion to consider 
a care where a senior clerk of the State Bank 
of India, Kodaikanal, while he was returning 
from Madurai to Kodaikanalin a car MDA 
1194, met with an accident resulting in injuries 
to the said clerk, In regard ta the claim for 
compensation by the iniured clerk an objection 
was taken by the Insurance company that the 
injured was carried for hire which is against 
the terms of the Incurance policy and as such 
the insurer was not liable. Following the 
judgment of the Supreme Court reported in 
Push pobai Purushotham Udeshi and others v. 
Messrs Ranjit Ginning & Pressing Company 
and another? referred to supra, this Court nega- 
tived the liapility of the insurance company. 


$. Adopting the principles laid down in the 
decisions cited above there is no difficulty in 
coming to the conclusion tbat the driver was 
acting in the course of his employment in 
carrying the deceased and as such the owner of 
the lorry is liable- 


9, Butas far asthe Insurance Œ mpany 3 
concérned,the terms of the policy will have 





1. (1981) 1 M.LJ. 375: 95 L.W, 1: (1981) A.CJ 
399: ALR, 1981 Mad. 138. 

2. CM.A, No. 78 of 1978. 

3. (1977) 2 S.CJ. 442; (1977) A.CJ. 343, 
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to prevail. The policy is marked as Exhibit 
B-1. On a perusal of the policy it is seen that 
it is nothing but a reproduction of the terms set 
out in section 95 of the Motor Vehicles Act. 
Following the view expressed in the decisions 
referred to above interpréting similar clauses 
in the policy of insurance, we have no hesita- 
tion in holding that the second appellant, 
Insurance Company is not liable since the 
hability in respect of the passenger in the lorry 
has been specifically excluded by the terms of 
the policy. 


10. In the grounds of appeal it is also stated 
thatthe amount awarded is excessive. We 
have the evidence of P.W. 1, the first peti- 
tioner before the Tribunal, to show that the 
deceased was doing sheep skin business and 
was earning Rs. 400 per month. According 
to P.W. 1, he was paying her a sum of 
Rs. 300 per month for family expenses. The 
deceased was aged 50 years at the time of his 
death. On the materials the Tribunal by 
computing the lifespan of the deceased at 65 
years and on that basis the deceased could 
have eontributed Rs. 1,200 per annum to the 
family arrived at the amount of compensation 
at Rs. 18,000 towards the loss of support. 
Further a sum of Rs, 4,000 was added towards 
the loss of expectation of life. Deducting a 
sum Of Rs, 2,000 towards uncertainties of life 
asum of Rs. 20,000 was awarded as compen- 
sation. The assessment of compensation by 
the Tribunal is not shown to be wrong under 
the circumstances of the case. Hence the plea 
that the quantum of compensation awarded is 
excessive will have to be negatived. 


11. In view of the above discnssion, the 
appeal in so far as thefirst appellant, viz., 
the owner of the lorry is concerned, fs dis- 
missed andthe appeal by the second appel- 
lant, viz, the Origent Fire and Ceneral 
Insurance Company Limited, is allowed. How- 
ever there will be no order as to costs. 


R.S. Order accordingly. 
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IN THE HIGH COURT 


OF JUDICA- 
TURE AT MADRAS, 


PRESENT: — FV. Balasubrahmanyan and S. 
Padmanabhan, JJ. 


M. A. Rajarathnam Petitioner” 
y. 
J, Rajammal Respondents. 


(A) Tamil Nadu Buildings (Lease and 
Rent Control) Act (XVIII of 1960) as 
amended by dct (XXII of 1973) section 
25 (2) Provyiso—Revision to High Court 
against order of Appellate Authority— 
Time taken for obtaining certified copy 
—Exclusion—Permissible. 


(B) Limitation Act (XXXVI of 1963), 
sections 12 (2) and 29—Applicability. 


Held, that the time taken by the revision peti- 
tioner for ob'aining the certified copies of the 
Appellate Authority’s order must be excluded 
in calculating the period of limitation 
under section 25 (2) of the Rent Control Act 
having regard to the insistence by the Appellate 
Side Rules that in order to be a proper presen- 
tation any memorandum of revision peti- 
tion has got to be accompanied by a certified 
copy of the order sought to be revised, and 
aleo having regard to the provisions of the 
Rent Control Act and Rules. Taking note of 
the express provision made in section 23 (1) (b) 
of the Act as well as the provision in the 
Rules for applying for, and obtaining, certi- 
fied copies of the order, one eannot read into 
the scheme of the Act any intention to exclude 
the provision of section 12 (3) of the Limita- 
tion Act from being operative for the purposes 
of jimitation under section 25 of the Act. 
[Para. 9.) 


Cases referred to:— 


Hukum dey v. Lalit Narain, (1974) 2S8.C.C. 
133: (1974) 3 S.C.R. 31: AIR. 1974 S.C. 
480; Sivyaprakasam Y. Radhakrishnan, 
(1975; T.L.N.J. 328; Rakku v. Vasantha- 
lakshmi, (1975) 2 M.L.J. (N.R.C.) 19. 





we 
` 


*C, M. P. No. 6569 of 198) in C. R. P. S. R. No 
57927 of 1981. ` aa: 19th November, 1981- 


tT RAJARATHNAM V. RAJAMMAL (Balasubrahmaniyan 7.) 


Petition praying that in the circumstances 
stated therein and in the affidavit filed there- 
with, the High Court will be pleased to con: 
done the delay of 12 days in filing CG. R. P. in 
S. R. No. 57927 of 1981, sought to be prefer- 
red to the High Court to revise the judgment 
in C. M. A. No. 1 of 1980, Principal Sub- 
Court, Tuticorin, dated 17th February, 1981 
confirming ihe eviction order passed in R. G, 
O. P. No. 143 of 1977, dated 29th November, 
1979, District Munsif Court, Tuticorin. 


V. Krishnamurthi, for Petitioner. 
K. G. Rajappa, for Respondent, 
The order of the Court was made by 


Balasubrahmanyan, J— This case comes 
before ns ona reference by Swamikannu, J. 
The question is whether in a revision filed 
under section 25 ofthe Tamil Nadu Buildings 
(Lease and Rent Contro!) Act XVIII of 1960, 
the revision petitioner is entitled to exclude 
the time taken for obtaining a certified copy 
of the order of the Appellate Authority for 
purposes of limitation, Since the learned 
Judge felt some difficulty in’ the matter, he 
referred the question to be decided by a 
Bench. 


2. Under the scheme of the Tamil Nadu 
(Buildings Lease and Rent Control) Act, 1960 
(hereinafter referred to as the Rent Control 
Act), proceedings in the first instance are 
heard and determined by the Rent Constrol- 
ler, Against any order passed by the Rent 
Controller, section 23 of the Rent Control Act 
provides for an appeal to an Appellate Autho- 
rity. From an order passed by an Appellate 
Authority, a revision lies to this Court under 
section 29 of the Rent Control Act. It has 
been held by the Supreme Court in a recent 
decision that notwithstanding the wide langu- 
age used in describing the power of revision 
of the High Court under section 25 of the Act, 
that, in essence, is only a revisional jurisdic- 
tion and not an appellate jurisdictinn, Sec- 
tion 25 (2) provides for a period of limitation 
within which a revision petition can be filed 
before this Court. The same section also pro- 
vides for a limited jurisdiction in the High 
Court to allow further time under certain cir- 
cumstances. The provision: regarding limita- 
tion in section 25, are cast in the following 
words: 


- 125 (2). Every application to the High 
Gourt for the exercise of its power under 
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sub-section (!) shall be preferred within one 
month fromthe date on which the order or 
proceeding to which the application relates 
is Commuiiicated to the applicant: 


Provided that the High Court may, in its 
discretion, allow further time not exceeding 
one month for the filing of any such applica- 
tion if it is satisfied thatthe applicant had 
sufficient cause for not preferring the applica- 
tion within the time specified in this sub- 
section,” 


The period of limitation prescribed in section 
25 (2) is one month from the date on which 
the Appellate Authority’s order is communi- 
cated to the revision petitioner. The question 
is whether in calculating the period of one 
month the revision petitioner is entitled to 
exclude the time taken by him for obtaining 
a certified copy of the order of the Appellate 
Authority which is sought to be subjected to 
revision, 


3. There is no express provision in section 25 
of the Aet which provides for exclusion of 
the time taken for obtaining a certified copy. 
We may, however, refer to rule 24 of the 
statutory rules, called the Tami! Nadu (Build- 
ings (Lease and Rent Contro!) Rules, 1974, 
governing the procedure for furnishing certi- 
fied copies. This rule lays down that any 
person affected by any order passed by the 
Appellate Authority acting under section 23 
of the Act shall be entitled to be furnished 
with a copy thereof duly certified by the 
Appellate Authority on application. The rule 
further provides that the Civil Rules of Prac- 
tice and Circular Orders made by the High 
Court in regard to the making of applications 
and ihe grant of certified copies shall so far 
as may be, apply to any applications filed 
and the grant of any copies to be furnished by 
the Appellate Authority under the Act. 


4. It is convenient, at this stage, to refer to 
the procedure which has been prescribed by 
the Appellate Side Rules of this Court for 
proceedings in revision. Order 4, rule 21 of 
the Appellate Side Rules, 1965, provides that 
civil revision petitions under section 115 of the 
Civil Procedure Code or an y other enactment 
shall be accompanied among other things, by 
a certified copy of the decree or order which 
is to be revised and a certified copy of the 
judgment, if any, on which the decree is based 
as well as a certified copy of the judgment or 
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order, if any, of the Court or Tribunal of the 
first Instance, 


5. It is, therefore, clear from the Rent Con- 
trol Act and the Appellate Side Rules that 
there is not only a provision for obtaining 
certified copies of the order of the Appellate 
Authority, but a revision to the High Court 
would not be regarded as having been 
properly presented unless the revision petition 
is accompanied bya certified copy of the 
order sought to be revised. In these circum- 
stances, and in the absence of any express 


provision in stction 25 (2) of the Rent 
Control Act, providing for exclusion 
of time for obtaining certified copies, the 


question is whether such time can be exeluded 
(or purposes Of Calculating the limitation for 
filing a revision petition. This question has 
got to be examined in the light of section 29 
(2) of the Limitation Act, 1968, This provision 
lays down that where any special or local 
law prescribes for suit, appeal or application a 
period of limitation different from the period 
prescribed by the Schedule, then those special 
periods of limitation shall be dealt with as if 
they were incorporated in the schedule to the 
Limitation Act. Section 29 (2) further 
provides that in computing the special period 
of limitation provided for under any special 
or local law, the provisions contained in 
sections 4 to 24 of the Limitation Act shall 
apply in so far as and to the extent to which 
they are not expressly excluded by such special 
or local law. 


6. The inquiry under section 29 (2) of the 
Limitation Act would therefore be to find 
out whether the limitation provisions in any 
enactment other than the Limitation Act can 
be regarded as limitation provisions in a 
‘special’ or ‘local? Act. The next part of 
the inquiry would be to find out if in that 
special or local Act, there is any express 
provision excluding the applicability of 
sections 4 to 24 of the Limitation Act. If 
there is no express exclusion, then the special 
periods of limitation under the special or 
local law must be computed by applying 
sections 4 to 24 of the Limitation Act wherever 


applicable. 


7, At onetime the provisions of section 29 
(2) of the Limitation Act, 1963, and the 
comparable provisions in the earlier Indian 
Limitation Act, 1908 were construed to mean 
that there must be an express exclusion in 
the special or local law of sections 4 to 24 of 


THE MADRAS LAW JOURNAL RFPORTS 


{1982 


the Limitation Act; otherwise, in the 
absence of any express exclusion, those pro- 
visions will automatically apply to the special 
or local law concerned, The Supreme Court 
in Hukumdey v. Lalit Narain? however held 
that even in cases where a special or local law 
does not contain express words of exclusion of 
sections 2 to 24 of the Limitation Act, yet 
those sections can be excluded by necessary 
intendement, on a construction of the scheme 
of the special or local Act, the nature of 
the provisions contained therein, and their 
subject-matter. 


8. We have alreacy observed that in this case 
section 25 of the Rent Control Act does not 
expres-ly exclude the provisions of sections 4 to 
24 of the Limitation Act from being applicable 
in the matter of computing the period of limi- 
tation for filing revision petitions to the High 
Court against the order of the Appellate Autho- 
rity. Amongst the group of sections 4 to 2+ of 
the Limitation Act, section 12 deals with exclu- 
sion of time in legal proceedings. Sub-section 
(2) of this section enacts that in computing 
the period of limitation fur a revision, the date 
on which the jodgment complained of was 
pronounced and the time requisite for obtain- 
ing a certified copy of the decree or order 
sought to be revised shall be excluded. ‘The 
question is whether under the particular 
scheme of the Rent Control Act, it could be 
said that section 12 (2) of the Limitation Act 
stands excluded from application. 


9 It would be useful, in this context, to 
refer to section 23 of the Act which provides 
for an appeal from the Rent Controller’s order 
as well prescribes a time-limit filing the appeal, 
Section 23 (1) (b) of the Rent Control Act 
provides for the period of limitation for filing 
an appeal in the following terms— 


“Any person aggrieved by an order passed by 
the Controller may, within fifteen days from 
the date of such order, prefer an appeal in 
writing tothe Appellate Authority having 
jurisdiction. 


Ip computing the fifteen days aforesaid’ the 
time to obtain a certified copy of the order 
appealed against shall be exclude.” ` 


This provision gives an indication that it 
is not either the policy or the scheme to 
the Act to ignore the time requisite for 


1. (1974) 2 S.C.C. 133: (1974) 3 S.CR. 3l: 


A.LR. 1974 S.C. 480, 
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that there must be an express exclusion in 
Obtaining a certified copy of the order for 
the purpose of reckoning the limitation 
period for filing an appeal. On the contrary, 
express provision is made for not counting 
the time for obtaining certified copy of 
‘the order. This provision is an indication, 
in Our judgment, to show that it is not the 
purpose or intention of the scheme behind 
the Act to ignore the time taken by the 
party to obtain a certified copy of the 
order which is passed against him for the 
purpose of enabling him to pursue further 
‘proceedings available to him under the 
‘Statute. We have earlier obseryed that 
‘under the scheme of the Rent Control Act, 
the authority who has to pass orders in the 
first instance is the Rent Controller, followed 
by an Appellate Authority having appellate 
powers over whom the High Court is 
invested with powers of revision. In the 
face of this statutory hierarchy of authori- 
ties having control over the proceedings 
under the Act, it would be too much to 
hold that it was the intention of the 
Legislature not to take note of the time taken 
for obtaining certified copies of orders 
passed by each of these authorities for the 
‘purpose of further proceediags. The Rules 
‘passed under the Rent Control Act relating 
to the application for, and furnishing of, 
certified copies of orders of the Rent 
‘Controller-and of the Appellate Authority 
have been framed by the State Govern- 
ment in exercise of the rule-making power 
conferred on them under section 34 of the 
Act. The power has been granted generally 
for carrying out the purpose of the Act. 
Sub-section (5) of section 34 indicates that 
tthe Rules framed under the Act by the State 
Legislature have equal force with the 
‘provisions of the Act, since provision is 
made for amendment of thé Rules by the 
Legislature. Taking note of the express 
provision made in section.23 (i) (b) of the 
Actas well asthe provision in the Rules 
for applying for, and obtaining, certified 
‘copies of the order, we cannot read into 


the scheme of the Act any intention to 


exclude the provisions of section 12 (3) of 
the Limitation Act from being operative for 
the purposes of limitation under section 25 
‘of the Act. We cannot imagine that the 
Legislature intended to apply one standard 
for an appeal, and quite a different 
‘standard for a revision under the Act. 
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We may further observe that under the 
Rules framed under the Rent Control Act 
governing the procedure for appeals before 
the Appellate Authority it is laid down 
that any appeal filed before the Appellate 
Authority shall be accompanied by a copy 
of the order of the Rent Controller 
appealed from. Apparently, this was the 
reason why the Rules also provide for the 
application for and furnishing of certified 
copies. The Rules made under the Act do 
not expressly provide for the procedure to 
be followed in the case of petitions for 
revision under section 25 of the Act. The 
Rules are silent onthe subject. This is 
clear indication that the Appellate Side 
Rules of the High Court will have to be 
applied, as governing the procedure for 
filing revisions under section 25 of the 
Act. To this extent, at any rate, the Rent 
Control Act and Rules are nota self-con- 
tained Code. We have earlier referred to 
the language of Order 4, rule 21 of the 
Appellate Side Rules which regulate not 
only revisions filed under section 115, 
Civil Procedure Code, but also revision 
petitions filed under any other eanctment. 
Having regard to the insistence by the 
Appellate Side Rules that in order to be a 
proper presentation, any memorandum of 
revision petition has got to be accompanied. 
by a certified copy of the order sought to be] 
revised, and also having regard to the provi-. 
sions of the Rent Control Act and Rules | 
which we have refered to above, we are satiss’ 
fied that the time taken by the revision! 
petitioner for obtaining the certified copie-; 
of the appellate authority’s order must be: 
excluded in calculating the period of limita-' 
tion under section 25 (2) of the Rent Control 
Act. i 


10. Mr. K.C. Rajappa, learned counsel for 
the respondent, submitted that section 12 
of the Limitation Act cannot be invoked 
for the purpose of computing the limitation 
under section 25 (2) of the Rent Control 
Act, because section 25 (2) itself lays down 
that the limitation period must be reckoned 
not from the date of the order, but from the 
date on which the order is ‘communicated 
to the applicant’. For construing this phrase, 
learned counsel relied on two judgments of 
two learned single Judges of this Court. 
They are reported in Sivaprakasam and 
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others v. Radhakrishnan and another! 
and Rakku v. Vasanthalakshmi. Both 
the decisions hold that the date of pronounce- 
ment of the order is alsothe date of com- 
munication of the order within the meaning 
of section 25 (2) of the Act. It is unneces- 
sary for purpose of the present discussion 
to consider whether the interpretation placed 
by the learned Judges on the expression 
‘communicated’ occurring in section 25 (2) 
of the Rent Control Act is or is not correct. 
For, the inquiry in the present revision is 
whether section 12 of the Limitation Act 
ean be invoked for the purpose of cal- 
culating the period of limitation under 
section 25 (2) of the Act. In our judg- 
ment, for purposes of section 12 (2) of the 
Limitation Act it does not matter if the 
date of the communication ofthe order is 
equated to the date of pronouncement of 
the order. 


14. We may now refer to the particular 
facts and circumstances in the instant case 
which have given rise to this reference by 
Swamikkannu, J. It appears from tle record 
that the order of the Appellate Authority 
was made on 17th February, 1981. The 
revision petitioner applied for a certified 
copy of that order on 26th February, 
1981. The copy was made ready on 
22nd May, 1981. By this time the-Courts 
had closed for the summer vacation. 
The petitioner actually filed the revision in 
this Court on 22nd June, 1981. The con- 
tention of the learned counsel for the 
revision petitioner is that although on the 
date of filing the revision petition the limita- 
tion period of 30 days had expired, still 
he.is entitled to invoke the proviso to 
section 25 (2) of the Rent Control Act and 
invoke the discretion of this Court for 
condoning the delay. It may be observed 
that this proviso put a ceiling on the power of 
this Court when it lays down that in no case 
shall the. High Court extend the time beyond 
the’ period of 30 days from the end of 
the time-limit of one month fixed under sec- 
tion 25 of the Rent Control Act. In this 
case, however, it is common ground that 
if the time taken for obtaining certified 
copies is excluded by applying section 12 of 
the Limitation Act, then the further delay 
which the revision petitioner asks this Court 
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to condone is within the period of 30 days 
laid down in the proviso to section 25 (2) 
of the Rent Control Act. The objection of 
Mr. Rajappa is based on a different calcula- 
tion. If section 12 of the Limitation Act. 
isheld not applicable, then, the filing of the. 
application on 26th February, 1981, would. 
exceed an aggregate of 60 days from the 
date of the order passed by the Appellate 
Authority. In that event according to 
Mr. Rajappa, the revision would be irre-. 
deemably barred by time. In :the view we: 
have held that section 12 of the Limitation 
Act must be applied to petitions for revision 
under section 25 (2) of the Rent Control 
Act, the question of the condoning the 
delay in excess of 30 days does not arise.. 
The delay, on such calculation, “ou be: 
only 12 days. 


12. We did not hear much of argument. 
from Mr. Rajappa on the question as to. 
Whether there was really sufficient cause 
for the 12 days delay which had occurred 
when the revision petitioner filed this revi- 
sion on 22nd June, 1981. In the affidavit 
in support of the petition the revision 
petitioner represents that he was engaged 
in celebrating his nephew’s martiage on 
the iith June, 1981, at . Tuticorin and 
immediately after the marriage because of 
ill-health which got aggravated by his 
exertions during the wedding, he had to. 
undergo treatment under a medical practi- 
tioner. A certificate from the medical 
practitioner is part of the record. The . 
explanation of the petitioner was that in his 
bad state of health, he could not undertake 
the long journey to Madras to hand over 
the papers to a lawyer for the purpose of 
filing the revision. We are satisfied that the 
explanation furnished by the petitioner for | 
the delay of 12 days provides . sufficient 
cause within the meaning of the proviso to. 
section 25 (2) of the Rent Control Act. 


13. In the result,C. M. P. No. 6569 of 
1981 is allowed. The Civil Revision Petition © 
will be numbered and posted and dealt 
with in the usual course. 


R.S. ——— Petition allowed. 


I] 
IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT:— T. N. Singaravelu, F. 


A, Soundarapandian Nadar 
Petitioner” 
D, 


amother, 


S. Madasamy Mudaliay and 
: Respondents. 


Tamil Nadu Buildings (Lease and Rent Control) 
Act (XVIIL of 1960) as amended by Act (XXII 
of 1979), section 8— Tenant sending rent hy mone y 
order to landlord— Landlard refusing to receive it 
continuously— Tenant depositing amount in Bank 
but not inthe name of the landlord— Whether 
tenant committed wilful default. 


Heid, that in the present case, the terant 
had been remitting the rent by money 
order, month after month, and finally 
resorted to deposit of the amount in the 
bank when the landlord refused to receive 
mcney orders. He no doubt deposited the 
money in his own name. If the pass book 
is received in evidence, it will certainly 
throw further light on the question whether 
the default was wilful or otherwise. On 
the facts and circumstances of the case, 
a further opportunity can be given to the 
tenant to prove his bona fides. The recep- 
tion of additional evidence} namely the 
pass book, should be done only on terms, 
Since the tenant had svfficient opportunity 
earlier to produce the sarne before the 
Rent Controller and he did not take dili« 
gent steps tohave it marked, though he had 
produced the same before the Appellate 
Authority. [ Paras. 5 aid 6.] 


Case referred to:— 


Thatyal Nayaki v. Apyavu Chettiar, (1976) 1 
M.L.J. (Sh.N.) 15. 


Petition under section 25 of the Tami] 
Nadu Buildings (Lease and Rent Control) 
Act (XVIII of 1960)as amended by Act 
(XXIII of 1973), praying the High Court 
to revise the decree of the Court of the 
Subordinate Judge, Nagercoil. dated 19th 
September, 1979and madein H.R.A. Ne. ly 
of 1979 (H.R.C. No. 80 of 1978, on the 


eee 
* C.R.P. No. 85 of 1980. 


27th October, 1981:. 
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file of the Court of the 
Nagercoil. 


Rent Controller, 


M. Kalyanasundaram, for Petitioner. 


K. Ramaswami and W. M. Abdul 
for Respondent. 


Kalam, 


The Court delivered the following 


JjJupcment.— This is a revision petition 
directed against the order of eviction pase 
sed by the Rent Controller and confirmed 
by the Appellate Authority. The respone 
dent-landlords filed the petition for eviction 
of the petitioner-tenant on three grounds, 
namely, wilful default in payment oi rent, 
subletting the premises and requirement 
fer their own use and occupation. The Rent 
Controller accepted the plea that there 
was wilful default, but rejected the other 
two grounds and ordered eviction on the 
firsteround. The Appellate Authority has 
confirmed the finding with reference to 
wilfut defaultand dismissed the appeal pre» 
ferred by the tenant. Hence the revision. 


2. The point that arises for consideration 
is whether the tenant has committed wilful 
default in payment ofrent. The rent for 
the premisesis Rs.175 per mensem and 
the tenancy commenced on Ist June, 1974. 
Itiscommon ground tkat the tenant paid 
a heavy advance of Rs. 5,240 and later, 
a sum of Rs. 2,000 out of the advance was 
repaidfor the purpose of electrification and 
making improvements in respect of the 
building, Jt wasagreed that the balance 
was to beadjusted at therate of Rs. 50/- 

er mensem in therent and the tenant was 
fia ble to pay only Rs. 125 per mensem as 
rentafter such adjustment. Accordingly 
from 10th June,1974, a sum of Rs. 50 
has been adjusted in the rent payable, 
These facts are notin dispute, 


3, [tis urged by the landlords that fle 
tenant failed to pay rent from Ist Decem- 
ber, 1976, and that the default is wilful. 
Admittedly, the rent was regularly paid till 
April, 1976 and,on the own showing of the 
landlords, the rent from December, 1976 
hasnot been paid. The defence of the 
tenant is this: Under Exhibit B-! monev 
order receipt,he sent rert for the month 
of June, 1976 but the landlords refused the 
same. Then, the tenant sent the rents for 
May, June and July, 1976, by money order 
under Exhibit B-3 which was. also refused. 
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Thereupon, the tenant sent the rent for short notes -case is 


May, 1976 till August, 1976, by money order 
unde? Exhibit B-4, which wasalso refused, 
However, the landlords chose to accept 
One money order sent under Exhibt B-9. 
Later, the tenant sent the rent for 
December, 1976 and January, 1977 by 
money order and the same was not accepted 
— id: Rxiibit B-7 which is the Money order 
coupon for the remittances of rent for the 
months from December, 1976 to May, 1977. 
This was also refused, Exhibit B-9 shows 
that the rent for the period June to August, 
1977 was also tendered and it was not 
accepted. 


4, Thus,it is urged on behalf of the 
tenant that the tenant thereafter deposited 
the monthly rentin the Ganara Bank from. 
September , 1977 onwards and he had pro. 
duced the pass book for perusal before the 
Appellate Court. The request for reception 
of the pass bock as additional evidence 
wasrejected on a technical ground, Since 
there was no proper application for receiv- 
ing the same. However, the Appellate 
Authority seems to have perused the pass 
book during the course of arguments, but 
did not choose to receive the same as ad= 
ditiona] evidence. The said pass book was 
referred toin this Courtalse, though it is 
notmarked. Learned counsel for the 
tenant urged that this document will 
clinch the matter and establish that there 
isno wilful default on the part of the 
tenant. There is some forcein this argument. 


5. Laarned counsel for the landlords 
contended that even if the pass book is 
allowed to be received in evidence, it will 
only show that the tenant has been depo- 
siting therents in Canara Bank in his Own 
name and notin the name of the landlords. 
In other words, itis urgedthat this is not 
sufficient compliance of section 8 of Act 
(XVIII of 1960). In reply, learned 
counsel for the tenant placed before mea 
ruling of this Courtin Thzyal Nayoki v. 
Ayyaou Ghettiar’ and contended that the 
tenant has substantially complied with 
the requirements of law and therefore 
it is enough for the purpose of holding 
that there is no wilful default. This 


on 
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i. (1976) 1 M.L J.(SÈ.N.) I's, 
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very apposite to 
the facts of our case. In that case, 
the tenant sent the rent by money 
order which was refused by the landlord. 
The tenant thereafter made another remit» 
tance by money order which was also reject» 
ed. Thereupon, for the subsequent months, 
the tenantopened an account inthe posts 
office and deposited the rent every month, 
butthe tenant did not adopt the procedure 
prescribed by section 8 (2) of the Act. 
On these facts, Ramaprasada Rao, J., 
as he then was, held that the non-adoption 
ofthe procedure prescribed under section 
8 (2) of the Act does not throwany light 
upon want of bona fides of the tenant and 
that, far from proving any wilfulr.ess to 
aveid the obligation to pay rent, the 
course adopted by the tenant established 
her bona fides. It was further observed 
in that case, that the procedure prescribed 
under section 8 (2) of the Act is only 
optional and not mandatory and that the 
tenant has respected the lawand her obli= 
gation by depositing monthly rents in a 
Post Office, thus proving that she was at 
all times willing to pay the rents to the 
landlord. In the result, the eviction peti- 
tion was dismissed holding that the 
default was not wilful. In the present case 
also, the tenanthas been remitting rents 
by moneyorders month after month and 
finally resorted to deposit the amount in 
the bank when the landlords réfused to 
receive the money orders; of course, he had 
deposited the money in hisown name. How- 
ever, if the pass book is received in 
evidence, it will certainly throw further 
light on thequestion whether the default 
was wilful or otherwise. 


6. Learned counsel for the tenant there. 
fore requests that the matter may be 
remanded to the Rent Controller for receive 
ing the pass book as additional evidence. 
I am satisfied that, on the facts and in 
the circumstances of the case, a further 
opportunity can be given to the tenant 
to prove his Bena fide. But then, the 
recéption of additional evidence, na mely 
the pass book, should be only on terms, 
since the tenant had sufficient opportunity 
to produce the same _ before the Rent 
Controller and he did not take diligent 
steps to Have it marked, though he has 
produced the same before the Appellate 
Authority. Ini this view of the matter I 
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direct the tenantto pay Rs. 150 (Rupees IN THÈ HIGH COURT OF JUDICA- 


One hundred and fifty only) ascosts to the 
other side before exhibiting the pass book 
as additional evidence before the Rent 
Controller. 


7. One other factor deserves mention. It 
is noticed that the landlords put forward 
three grounds for eviction out of which two 
grounds, namely, subletting, the require» 
ment of the premises for demolition and 
reconstruction, have been knocked out, 
and the Rent Controller has observed that 
those two grounds are frivolous and wun» 
tenable. This only indicates that the 
landlords had put forward even far-fetched 
grounds for evicting the tenant, Be that 
asit may, there is only one ground now 
before us,namely wilful default in payment 
of rent, and an important piece of evidence 
viz., the pass book has not been exhibited 
or receivedin evidence. 


8. The result of my discussion is, the order 
of eviction passed by the lower (Courts js 
setasideand the matter is remanded back 
to the Rent Controller for the purpose of 
receiving the pass book as additicual 
evidence on application by the tenant and 
on his paying costs of Rs. 150 to the 
landlords before the Rent Control Court. 
Both parties will be at liberty to let in 
evidence on this limited aspect and the 
matter will be disposed of according to 
law. The revision petition is ordered 
accordingly. No costs. 


9. The Rent Controller will take up the 
matter and dispose it of expeditiously, 
preferably within three months from the 
date of receipt of the records. 


R.S. 


Revision petition 
remanded. 


TURE AT MADRAS. 
Present :— P. Venugopal, F. 
Zaibunissa Bivi 

g. 

The Madras State Wakf Board, Madras 
xepresented by its Secretary.. Resfondent. 


Givil Procedure Code (Y of 1908), Order 5, rule 
17—Affixture of notice at the place of residence 
of the de fendant—Sufficiency of service—Presump= 
ton. 


Petitioner” 


Service Of summens by affixture at the 

place of residence iS one of the recognised 
modes of service of summons on a defendant. 

If the Court records show that there has 
been Service of summons on the petitioner 
by affixture at his residence, it must be 
presumed that all the requirements neces 
Sary for service by affixture existed in the 

instant caSe and there was compliance of 
all the statutory requirements for effecting 
such service On the petitioner, znd there- 
after it is for the petitioner to rebut the 

presumption. The petitioner in the irStant 
case has not placed any material to rebut 
the presumption. If really there was no 
service of suit summons on the petitioner 
she need not have filed I. A. No. 
1342 of 1977 for condonation of delay of 8 
years and 9 months under section 5 of the 
Limitation Act, She could have straighta- 
way filed an application contending that 
there was no Service of suit summons on 
her and the application to set aside the 
decree has been filed within thirty days from 
the date of knowledge of the decree. Inas= 
much as the petitioner has chosen to file 
an application for condonation of delay 
under section 5 of the Limitation Act in« 
stead of straightaway pleading that there 
was no service of the syitsummons on her, 
the present plea put forward by the peti 

tioner that there was ne service of suit 
summons on her, oannot be accepted, The 
Court below was fully justified in dismissing 
the application of the petitioner for setting 
aside the ex parte decree passed against her. 


[Parg. 4.] 


Petition under section 115 of Act V of 1908 
praying the High Court to revise the order 





*G.R.P. No. 1726 of 1980. 
@ 20th October, 1981- 
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of the Court of the t Additional Subordi. 
nate Judge, Vellore, dated 5th July, 1979 
and made in C. M. A. No. 16 of 1979 cons 
firming the orders of the District Munsif, 


Vellore in I. A. No. nil 19th July, 1977. 
C. R. Lakshinanan, for Petitioner. 

F. A. Rasheed, for Respon dent. 

The Court made the following 


OrpErR.— The third defendant in the suitis 
thecivil revision petitioner before this Court, 
and the plaintiffis the respondent. An ex parte 
decree was passed against the petitioner on 
25th May, 1968. She filed an application 
I. A. No. 1347 of 1977 on 19th July, 
1977 after a delay of 8 yearsand9 months, 
for settingaside the ex parte decree. This 
petitioner’s contention wes that the suit 
summons was not servedon her andthe ap- 
plication setting aside the ex parte decree 
was filed within 30 days from the date of 
knowledge of the decree. The trial Court 
held that there was service of suit summons 
on the petitioner,and as the application to 
set aside the ex parte decree was not filed 
within thirty days fromthe date of decree, 
it refused to set aside the ex parte decree 
against which the present civil revision 
petition is filed. 


2. The petitioner wag impleaded as the 
third defendantin the suit as per the order 
passed in I. A. No. 342 of 1968 on 
15th February, 1968, In I. A. 659 of 
1968, dated 20th February, 1968, 
schedule of the suit property came to be 
amended. Inthe plaint itis stated that 
the third defendant came to be impleaded 


as per the orders passed in I. A. 659 
of 1968. Relying on the discrepancy 
in the I.A. number under which the 


third defendant came to be impleaded 
as a party, the learned coynsel for the 
petitioner contended that there could 
have bsen noservice of summons on the 
third deferidant, and theapplication filed 
within thirty days from the date of knows 
ledge is well within time, 


3. Onaccountof the mistake or discres« 
pancy in noting the I. A. number 
under which the petitioner came to be 
impleaded as a partyin the suit, it cannot 
be said that there was no service of suit 
summons on the petitioner. In I. A. 
No. 1342 of 1977 it is stated that the 
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petitioner was duly served with summons 
by affixing the copies of the same at her 
residence. Due to efflux oftime the mate. 
rial records Showing the mode of service on 
the petitioner have been destroyed. Under 
Order 5, rule 17, Givil Procedure Code, 
affixture of notice at the residence of 
defendant can be resorted to: 


2. When the defendant refuses toaccept 
ser Vice; an d 


(b) When the defendant is absent from 
her residence and there is no likelihood of 
her being foundat the residence within 
a reasonable time and there is nO agent 
empowered to accept service of summons 
on her behalfor any other person on 
whom service can be made. 


4. Service of summons by affixture at the 
place of residence is one of the recognised 
modes of service summons on a defendant. 
If the Court records show that there has 
been service of summons on the petitioner 
by affixture at the residence, it Must be 
presumed that all the requirements neces» 
sary for service by affixture existed in the 
instant caSe and there was cOmpliance of 
all the statutory requirements for effecting 
such service on the petitioner, and 
thereafter it isfor the petitioner to rebut 
the presumption. The petitioner has not 
placed any material to rebut the presump- 
tion. Ifreally there was no Service Of suit 
summons on the petitioner, she need not 
have filed I. A. No. 1342 of 1977 for condo. 
nation of delay of 8 years and 9 months 
under section 5 of the Limitation Act. She 
could have straightaway filed an applica» 
tion: contending that there was no service 
of suit summons on her and the application 
to set aside the decree has been filed 
within thirty days from the date of 
knowledge of the decree. In as much as 
the petitioner has chosen to glean applica. 
tion for condonation of delay under section 
5 of the Limitation Act instead of straight- 
away pleading that there was no service Of] 
the suit summons her, the present plea 
put forward by the petitjoner that there was 
no Service Of suit summons on her, cannot 
be accepted. The Court below was fully 
justified in dismissing the application of 
the petitioner for setting aside the ex parte 
decree passed against her. 


a] 


5. In the result, the civil revision petition 
stands -dismissed. :- Parties “to bear “th eir 
Own Costs, © - S 


R.S.. 


Petition dismissed. 


—_- 


IN THE HIGH COURT OF 


JUDICA- 
TURE AT MADRAS. . 
Present :— P. Penugopal, F. 
K. Pugal App:llant* 
J. 
P. Asoka Respondent. 


(A) Civil Procedure Gode (Vof 1908) Order 5,rule 
2, Order 9, rule 13 and Order 43— Ex parte pre- 
diminary decree followed by ex parte final decree 
Ex, parte order appointing a Commissioner— Suit 
Summons not accompanied by copy of the plaint— 
Seroice notlegal—sffect on subsequent proceedings; 


{B) Civil Procedure Code (V of 1908), section 


151— Inherent powers of the CQourt—Conversion ` 


of civil revision petition to a Givil Miscellaneous 
Appeal by High Gourt—Permissi bility. 


(C) ` Limitation Act (XXXVI of 1963) Schedylel? 
Article 123— Ex parte preliminary decree— Peiition 
to set aside— Starting point of limitation—Date 
of knowledge of the decree or order. 


Held: The application fiied by the peti- 
tioner under section 151, Civil Procedure 
Code, isin effectand in substance one to 
set aside an 
and against the dismissal of that petition, 
‘only;an appeal will lie to this Court and 
nota revision. So the civil revision peti» 
‘tions filed by the petitioner willhave to be 
converted into a civil miscellaneous appeal 
by exercising the inberentpowers: of. this 
‘Court, te [Para. 3.) 


If. there is no dye service of summons the 
period of limitation.is 30. days. from the 
date when theapplicant bad knowledge of 
the decree, 


j , T Para. 4.) 


A statutory provision can be construed 
as a mndatory provision only when -a 
penalty oc a _ diSabilityis provided for non= 





*A.A.O. Nos, 653'to 655 ‘Of 1981. 
and C.R,P, No. 1702 of 1980. 6th November, 1981, 
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compliance of it. No penalty or disability 
iS atteched for non«compliance of Order 5, 
rule 2 of the Civil Procedure Code. The 
provision is only directory and would not 
make the Subsequent proceeding a nullity. 
Itresylts only in an irregularity which is 
always curable. [Para 3.] 


In this case Summons has not been duly 
Served in the manner provided under Order 
5, rule 15, Civil Procedure Code. Secondly, 
under Order 5, rule 2, Civil Procedure 
Code, the summons should be accompanied 
by a copy of the plaint. In the instant case, 
the summons sent through post wes ads 
mittedly not accompanied by a copy of the 
plaint. The Service of summons on the 
defendant without a copy of the plaint is 
not legal service aS contemplated under 
the provisions of the Civil Procedure Code. 
As there has been no proper service of 
Summons on the first defendantepetiticner 
the period of limitation for setting aside 
the ex parte decree passed against him 
commenced from the .date when he had 
knowledge. of the decree, | Para. 4.] 


Therefore, the order of the lower Court is 
set aside and the-caSe is remitted back to 
the trial Court to consider the question 
as to when the -petitioner came to have 
knowledge of the ex parte preliminary decree 
passed against him and dispose of the 
application according to law. 

[ Para. 5.] 


“Appeals against the orders of the Sub- 
Court, Tuticorin in I. A. No. 702 of 1976 
in, O. S. No. 99 of 1974 etc. 


The appellant in person. 
S. Subbiah, for Respondent, 
The Court made the following 


Orver.— This civil revision petitioner in 
all these petitions is the first defendant in the 
suit. An ex parte preliminary decree was 
passed againsthim on 20th December ,1974. 
He filed a petition I. A. No. 703 cf 
1976 under Section 151, Civil Procedure 
Code, to vacate the ex parte preliminary 


decree and the order passed is the 
subject-matter of G.R: P. No. 1702 of 
1980. The petitioner filed I. A. 


No. 704 of 1976 under section 151, Civil 
ProcedureCode, for setting aside the ex parte 
order passed in final gecree proceedings 
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ypa 
and the order passed against him is the 
subjectamatter of C. R.P. No. 1703 
of 1980. The petitioner fileda third appli= 
cation I. A. No. 72 of 1976 for setting 
aside the ex parte Order passed against him 
in the application for appointment of a 
Gommissj°ner and the Order passed against 
him is the subject-matter of C. R. P. 
No. 1704 of 1980. All these three civil 
revision petitions are heard together and 
disposed of by a common order. 


2. The petitioner appearing in person 
argued his case with commendable skill and 
ability and contended thatas the suit sum- 
mons were not accompanied bya copy of 
the plaint there is non-compliarce otf the 
mandatory provisions of Order 5,rule 2, 
Civil Procedure Code, andas the preliminary 
decree passed is therefore, a nullity and 
without jurisdiction it is unnecessary for tke 
petitioners to file a petition under Order 
9,.rule 13, Civil Procedure Code, to set 
aside such a decree and the application has 
been filed under section 151, Civil Proce» 
dure Code, invoking the inherent powers 
of this Court to set aside the preliminary 
decree passed without jurisdiction and an 
application of this kind is rot governed 
by the provisions of the Limitation Act. k 


3. A statutory provision can be construed 
asa Mandatory provision only when a 
penalty ora disa bility is provided for nor= 
complaince of the provisions. Since no 
penalty or disability is provided for non- 
compliance of Order 5, rule 2, Civil Pro- 
cedure Code, it is only a directory provision 
andnon-compliance of such a directory 
proyision would net make the subsequent 
proceeding a nullity. It resalts only in an 
arregzularity which is always curable. As 
hén -compilancé of Order J. rule 2 wilj not 
make a decreea nullity, the petitioner’s 
remedy is only to setaside the decree on 
the ground that there has been no proper 
service of summons. The application filed 
by the petitioner under section 151, qivil 
Procedure Code, is therefore, in effect and 
in substance one to set saide the ex parte 
preliminary decree and against the dismis-~ 
sal of that petition only an appeal will lie 
to this Court and not a revision. So the 
civil revision petitions filed by the petition. 
er are converted into civil miscellancous 
appeals by exercising the inherent powers 
of this Court and they are disposed of 


accordingly. X 
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4, Article 123 of the Limitation Act’ prow 
vides that the periodof limitation is | 30 
days from the date of decree when there 
is due service of summons on the defen ~- 
dant. If there is no due service of sum. 
mons, the period of limitation is 30 days 
from the date when the applicant had 
knowledge of the decree. So the main 
question to be considered is whether the 
petitioner has been duly served with suit 
summons before the ex parte preliminary 
decree was passed against him. Uxder 
Order 5, rule 9, Civil Procedure Code,as it 
Stood at the relevant time, the Court is 
empowered to have the symmons sert by 
. post for service on the defendent end if it. 
is returned unserved, the Court may Fave 
the Summons served through the officers: 
of the Court. Tre mode of Service of: 
Summons which was sent by post or through 
officers of Court is one and the same andi 
.is provided under Order 5; rule 15, Civil: 
Procedure Code. When the defendant is» 
absent the mode of service provided under: 
Order 5, rule 15, Civil Procedure Cede, is. 
to serve on an agent empowered to accept. 
Service Of summons on behalf of the: 
‘defendent or to serve on any adult member: 
of the family residing with tke defendent.. 
In the instant case, the summons sent’ 
through post was served on one Kamalase«- 
karan who is admittedly not an agent 
empowered to accept service. of summons: 
on behalf of the defendant. So the summons 
have not been duly served in the manner 
provided under Order 5, rule 15, Civil, 
Procedure Code. Secondly under Order 5,} 
rule 2, Civil] Procedure Code, the summons} 
should be accompanied by a copy of thej 
maint. In the instant case, the summons} 
sent through post was admittedly not ace» 
companied by @ copy the plaint. The 
service of summons ôn the defendant with, 
out a copy of the plaint isnot legal servicel 
ascontempltated under the provisions of 
the Civil Procedure Code. As. there has} 
been no proper service of summons on the! 
first defendant-petitioner, the period of j 
limitation for setting asside the ex parte} 
decree passed against him commenced from 
the date when he had knowledge of the 
decree. The question when the first defen-|, 
dant-petitioner came to have knowledge ofj’ 
the ex parte preliminary decree passed): 
against him has not been properly adverted|. 
to or considered by the lower Court. 


A 





H 


5. Theorder passed by the lower Court 
is accordingly set aside and the case is re- 
mitted back to the file of the trial Court 
for considering the question as to when tle 
petitioner came to have knowledge of the 
ex parte preliminary decree passed against 
him and dispose of the application accord- 
ing to law. The trial Court is directed to 
dispose of the other twoapplica tions, na mely, 
I. A. No. 704 of 1976 and I. A. 
No. 539 of 1978 by considering each 
one of them independently and on its own 
merits. There is no order as to costs. 


R.S. C.R.Ps. allowed und 
remitted to lower Gourt. 


a aea 


IN THE HIGH COURT OF JUDIC A- 
TURE AT MADRAS. 
S. Nainar 


PRESENT:—G. Ramanujam and 


Sundaram, FF. 


New India Insurance Company Limited, 
Bombay Appellants* 


De 


N. Ganapathy and others 
Respondents. 


Motor Vehicles Act (IV of 1939), sections 31 
and 103-A—Motor Vehicle — Transfer by 
owner to another—Insurance Company not 
intimated about transfer in the prescribed 
form—Mere inttmation to or knowledge on 
the part of Insurance Company of the trans- 
fer, no use—Policy lapsed on transfer of 
ownership—tInsurance Company not bound to 
indemnify third parties. 


Mere knowledge of the part of the Insurance 
Company of the change of ownership of 
the insured motor vechicle would not be 
tantamount to trensfer of the certificate of 
in surance and the policy described in the 
certificate in favour of the person to whom 
the motor vehicle js transferred. When 
there is a proposal to transfer the owner» 
ship of any vehicle in respect of which ins 
surance was taken together with the 
policy of insyrancerelating thereto, he has 
toapply in the prescribed form to the 
insurer for transfer as contemplated under 
section 103<A (1) of the Motor Vehicles Act. 


0 r 
* A.A.O. No, 364 of 1979. 
30:h July, 1981, 
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It could not be stated that the mere intima e 
tion of the transfer will sa tisfy the require» 
ments of the said provision, so that, if 
there is a failure to respond on the part of 
the insurance company by intimating the 
refusal to transfer, the policy shall be deeme 
ed to have been transferred in favour of the 
transferee, Knowledge by itself is of no 
use. ‘There ought to lave beenan appli-+ 
cation for transfer in the prescribed form or 
at least a request therefor. [Para. 7.] 


Cases referred to:— 


The South India Insurance Company Ltd. v. 
Lakshmi, (1971) 2 M.L.J. 354: 84 L.W., 
147: 1971 A.C.J. 122: 41 Comp. Cas. 537: 
A.I.R. 1971 Mad. 347; Hema Ramaswami 
v. K. M. Valance Panjam, (1981) 1 M.L.J. 
182: 94 L.W. 142: I.L.R. (1981) Mad. 
224: 1981 A.C.J. 288: A.I.R. 1981 Mad. 
174; J. E. Chenn Nayudc v. N. Lakshmi- 
ammal, 1980 A.C.J. 189: A.I.R. 1980 A. 
P. 143; Calcutta Insurance, Madras, now 
known as M|s. National Insurance Co., Ltd. 
v. Tirumalat Ammal, (1981) 94 L.W. 717: 
1981 T.L.N.J. 192. 


Appealagainst the order of the Motor 
Accident Claims ‘Tribunal, (Sub-Court) 
Cuddalore, dated 29th July, 1978 in C.P. 
No. 24 of 1975, 


Kurian Arumughamand Joseph, for Appellants. 


E. Padmanabhan, G. Ethiyajulu, Advocate: 
Genera], D. Raju, A. R. Lakshmanan and. 
V. Ramajagadecsan, for Respondents. 


The Order of the Covrt was made by 


Nainar Sundaram, F7.—On 18th March, 1975,. 
atabout 1 p.m. one Kalidas was coming on 
his cycle near the Town Hall, Nethaji Road, 
Cuddalore. The bus bearing registration 
number M. D. B. 1291, which was 
driven in a rash and negligent manner, 
dashed - against the said Kalidas and 
caused him multiple injuries resulting 
in his instantaneous death. The parents of 
the deceased, respondents ] and 2 herein 

filed Claim Petition Wo. 24 of 1975 before 
the Motor Accidents Claims Tribunal, 
Cuddalore, claiming a compensation of 
Rs. 75,000. The vehicle was originally 
owned by M. Thiagarajan and it was transs 
ferred in favour of } G. Govindan on 15th 
August, 1974, and they are arrayed as resa 
pondents 3 and 4 herein. New India In 
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‘surance Company, with whom the vehicle 
was insured,is the appellant herein. The 
$rd respondent wanted to be absolved of the 
jiability by pointing out that long before 
the accident he had parted with the owner- 
ship of the vehicle to andin favour of the 
4th respondent. The appellant herein, the 
Insurance Company contended that since 
the vehicle was transferred by the insured 
the 3rd respondent, to and in favour of the 
4th respondent, the policy of insurance 
lapsed on such transfer of Ownership of the 
vehicle. The transferee,the 4th respondent 
admitted the change of ownership but 
contested the claim on other grounds, 
There wasa general contest that the acci-« 
dent was not due to the rash and negligent 
driving of the vehicle with regard to the 
quantum of compensation claimed. 
The Tribunal rendered a finding that 
the accident was due to rash and 
negligent driving of the vehicle and deter. 
mined the compensation at Rs. 38,C00. The 
Tribunal acceptedthat there wasa change 
of ownership of the vehicle long prior to 
the date of accident, but it opined that 
since the Insurance Company, the appel« 
lant, had knowledge of the transfer of 
ownership, it cannot escape liability under 
the policy. In this view, the Tribunal 
passed an award directing the Insurance 
Company, the appellant only to pay the 
compensation to respondents land 2 with 
interestat 6 per centper annum from the 
date of petition till date of payment. 


2. The appellant, Insurance company, 
questions the award, putting forth the 
contention that since the ownership of the 
wehicle was transferred even on 15th 
August, 1974, long before the date of 
accident on 18th May, 1975, the Insurance 
policy lapsed and no liability could be 
pinned down on the Insurance company. 


3. No submissions were made before us 
attacking the finding of the Tribunal, that 
the accident was due to the rash and 
negligent driving of the vehicle and with 
regard to the determination of the com- 
pensation at Rs. 38,000, Hence, the only 
question thatarises for consideration in 
this a ppeal,is, whether the Tribunal was 
correct in directing the appellant to. pay 
the compensation in spite of the fact that 
the Ownership of the vehicle, which was 
originally withthe 3rd respondent, got 
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transferred in favour of the 4th respondent 
leng prior to the date of the accident on 
18th May, 1975. 


4. Oneof us, vz., Ra manuja m, J., hadocca~ 
sion to deal with the question, even in 1971, 
as to whether the policy of insurance could 
sutvive when the vehicle was physically 
transferred by the Cwner,in The South India 
Insurance Gompany Limited v. Lakshmi\, and the 
available case law wasanalysed and it has 
been held that the policy of Jnsurance 
came to an end when the vehicle was trans= 
ferred bythe owner. Section 31 of the 
Motor Vehicles Act (hereinafter referred 
to asthe Act) could not have the effect of 
keeping the policy alive qua third parties; 
change of registry under section 31 was 
nota condition precedent for the transfer 
of ownership of the vehicle ; section 31 
merely imposed an obligation both on the 
transferor and the transferee of the vehicle 
to notify the transfer; and non-compliance 
with provisions of section 31, did not 
invalidate the transfer. 


5. The Tribunal, in the instant case has 
laboured itself by writing a. lengthy judg« 
ment; but still we had to wade thrcugh it 
to spell out the reasonings of the ‘Tribunal 
with great difficulty. The Tribunal has 
not lost sight of the ratio decidendi of this 
Court found expressed in theabove deci 

sion. It referred to the decisions of the High 
Courts of Orissa, Allahabad and Punjab 
and Haryana and distinguished the above 
decision of this Gourt by stating that it 
applied only to a case where the Insurance 
Company was not aware of the transfer and 
doesnot apply to the facts of the present 
case, There is discussion bythe Tribunal 
On the aspect that the Insurance Company 
had knowledge of the transfer by ‘the third 
respondent to the fourth respondent and 
in spite of it, the insurance was continued 
only in favour of the 3rd respondent. This 
factor seemed to bave weighed with the 
Tribunal to come to the conclusion that the 
policy would notlapse and on the basis of 
the policy, the appellant Insurance Com» 
pany could be made liable, This, in our 
view is a Misconception Of the position. A 
Bench of this Court, to which one Of us, 
viz., Ramanujam, J., was a party,in Hema 





1. (1971) 2 M.L.J. 354: 41 Gomp, Gas, 537: 
(1971) A.G.J. 122: 84 L.W. 147: ALR, 1971 
Mad, 347. 


i. 


Ramaswami v. K. M. Valance Panjamil, 
repelled the contention that unless the sale 
of the vehicle has been recognised and the 
transfer of registry is effected by the trans. 
port authority, there js no completed trans. 
fer in law and, therefore, the liability of 
the insured shall be taken te continue uns 
til the registry of the vehicle is transferred 
in the name of the transferee. 


6. Learned counselappearing for the clai- 
mants, respondents 1 and 2 herein, drew 
Our attention to the decision of a Bench of 
the High Court of Andhra Pradesh in 
J- C. Ghenna Nayudu v. N. Lakshmiamma2, in 
Support of the proposition that in spite of 
the transfer, the registry may be continued 
in the name of the transferor and in such 
a case, the registered owner also retains 
Some interest inthe vehicle and as such, 
the insurance Company could be made 
liable to meet the claim. There, the facts 
dealt with were entirely different. The 
finding rendered by the Bench in that deci« 
Sion was that transferor continued to be 
the owner of the vehicle for all purposes 
and the purchaser was only given the right 
tc ply the vehicle. The reasoning of the 
Bench is fourd expressed in the following 
passage at page 192 of the reyort:— 


-““Areading of the entire document, 
Exbibit Bal, leads to the conclusion that 
in spite of the stipulation that the 
balance of consideration would be paid 
with interest and damages of Rs- 2,000 
the entire interestin the vehicle would 
cempletely stand transferred to the pur- 
chaser only when the transfer of the C 
certificate and the road permit is effec. 
ted. In other words, the transferor 
continued to be the owner for all 
purposes and the ‘purchaser’ was only 
given the right to ply the vehicle. Admit- 
tedly, the transferee was plying the 

_ vehicle under the Certificate and the road 
permit standingin thename of the first 
respondent. The first respondent, must, in 
the circumstance, of the case, be held to 
be the ‘owner’ of the vehicle.’? 


7. Mere knowledge on the part of the 
Insurance Company of the change of owner- 





I, (1981) 1 M.L.J. 182: 94 L.W. 142: LLR. 
(1981) Mad, 224: (1981) A.G.J. 288: A.I.R. 1981 
Mad, 174. 

2. (1980) A.G.J. 189: A.LR. 1980 A.P. 143. 
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Ship of the mctor vehicle Would not tanta- 
mount to transfer of the certificate of jnsu- 
rance and the policy described in the 
certificate in favour of the person to whom 
the motor vehicle igs transferred. Sec- 
tion 103A (1) of the Act reads as follows: 


“103A (1) Where a person in whose 
favour the certificate of insurance has 
been issyed in accordance with the pro- 
visions of this Chapter proposes te 
transfer to another person the ownership 
of the motor vehicle in respect of which 
Such insurance was taken together with 
the policy of Insurance relating thereto ,he 
may apply in the prescribed form to the 
insurer for the transfer of the certificate 
of insurance and the policy described 
in the certificate in favour of the person 
to whomthe motor vehicle is proposed 
to be transferred, and if within fifteen 
days of the receipt of such application 
by the insurer, the insurer has not inti- 
matedto the insured and such other 
person his refusa] to transfer the certifis 
cateand the policy described in the 
certificate shall be deemed to have been 
transferred in favour of the person to 
whomin the motor vehicle is transferred 
with effect from the date of its transfer.’’ 


When there isa proposa] to transfer the 
Ownership of any vehicle in respect of 
which insurance was taken together with the 
policy of insurance relating thereto, he has 
to apply in the prescribed form to the 
insurer for transfer as contemplated under 
section 103-A (1) of the Act. It could not 
be statedthat the Mere intimation of the 
transfer will Satisfy the requirements 
of the said provisicn, so that if! 
there isa failure to respond on the part of | 
the Insurance Company by intimating the 
refusal to transfer the policy shall be 
deemed to have been transferred in favour 
ofthe transferee. Knowledge by itself is 
ofno use. There ought to have been an 
application for transfer in the prescribed 
Form or at least a request therefor. In 
Calcutta Insurance, Madras, now known as 
National Insurance CGompany Limited v. 
Tirumalat Ammal alias Mookamal\, a Bench 
of this Court, to which one of us, viz., 
Ramanujam, J., was a party, discoun- 
tenanced the proposition that a mere 


1. (1981) T.L.N.J. 192: 94 ẸW. 717. 
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intimation would suffice for the provisions 
of section 103*A (1) of the Act, so as to in- 
voke the deeming transfer of the policy as 
contemplated in the provision. Such bein 

the proposition of lawas recognised by judi. 
cia] precedents of tkis Court, we are unable 
to sustain the finding of the Tribuual jn 
the instant case, that merely because the 
Insurance COmpany, the appellcnt herein, 
had knowlege of the transfer of the Owner« 
ship in the vehicle, its liability under the 
policy which never get transferred in 
favour of the transferee, ciz.,4th respondent 
herein, Must be deemed to have continued, 
soas to bear the liability of compensation. 


8. Learned counsel appearing for the 
claimants, respondents 1 and 2, would 
submit that in the instant case the endorse- 
ment 13 attached to and forming part of 
the policy will still make theInsurance 
Company liable in spite of the transfer of 
the ownership of vehicle. We must straight- 
way point Out that in spite of the transfer 
of the ownership of vehicle on 15th 
November, 1974, policies of insurance 
seemed to have been taken in the name of 
the third respondent only. For therelevant 
period in question no policy as such has 
been produced and marked in the case and 
only the certificate of insurance for the 
period from 16th November, 1974 to 15th 
November, 1975 has been marked as Exhi- 
bit B-2. But, the policies for the subse- 
quent periods have been marked 
as Exhibits B-3, B-4 and B.5. It is 
not possible for us to assume that en- 
dersement 13 relied cn by the learned 
counsel for respondents 1 ard 2 herein 
was there in the policy covering the rele- 
vant period. Furthermore, this contention 
was not put forth either by the claimants, 
respondents l] and 2 herein,or by the 4th 
respondent herein, before the Tribunal. 
Even otherwise, we are of theopinion that 
this endorsement cannot be availed of by 
respondents 1 and 2 to pin down the liabi-« 
lityon the Insurance Company after the 
lapse of the policy. Endorsement 13, as 
occurring in the policies for the subsequent 
periods, reads as follows:« 


“s In consideration of en additiore] pre- 

mium of rupees and notwithstanding 

anything to the contrary contained in 

General Exception No. 4, but subject 

otherwise to the terms, exceptions con. 

ditions and limitations of this policy the 
© 
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company will indemnify the insured 
against liability at law for compensz tion 
(including law costs of any claimant) for 
death of or bodily injury to any person 
other than a person excluded under 
General Exception No. 3 being carried 
in or upon or entering or mounting or 
alighting from any vehicle described in 
the schedule hereto but such indemnity 
is limited to the sum of Rs. 
in respect of any one person and subject 
tO) RS eaer in respect of any nume- 
ber of claims in connection with ary one 
Such vehicle arising out of one cause™. | 


General Exception No. 4 is as follows: 


“ The Company skall not be liable urder 
this policy in respect of........ (4) any 
accident, Joss, damage and/or liability 
caused sustained or incurred after ¿ny 
variation in or termination of the irsurer’s 
interest in the motor vehjcle’’. 


To invoke this endorsement, the policy must 
survive in spite oftransfer. But, the law 
on this aspect, as countenanced by decisions. 
of this Court, is that change of ownership 
in the vehicle putsan end to the policy 
and the lia bility on the part of the Inswance 
Company to indemnify the insured comes 
to an end. When the interest of she in» 
sured got terminated by the transfer of iLe 
ownership of the vehicle, jt is teo muck to: 
state that the Insurance Company must 
indemnify third partjeson the bzsis of ike 
lapsed policy. The insurance of the poli- 
cies for the subsequent periods in the name 
of the third respondent isa futile process: 
and could not be taken advantage of by the 
claimants, respondents 1 and 2 herein. 
Rightly, the Tribunal exonerated the 3rd: 
respondent from liability, counterancing the 
change of ownership in favour of the 4th 
respon dentand that has become final. When. 
theinsured himself has been exonerated, 
no question of indemnity could arise 
either under section 96 or under the 


‘terms of the policy, But, curiously, on an. 


erroneous view of the legal position, the 
Tribynalchose to thrust tlhe burden of 
compensation on the Insurarce Compeny, 
thea@ppellant herein, Forall these reasons, 
we are obliged to interfere with the award 
of the Tribuna], At the seme time, it 
must be held that the fourth respondent, 
in wkom the ownership of the vehicle stood 
vested at the time of the accident is liable 


tj 


to paythe compensation to the claimants. 
Tn the last but one paragraph of the judg» 
ment, the Tribunal did hold that the owner 
at the relevant point of time, viz., the 
fourth respondent herein would be liable 
to pay the compensation amount. Yet it 
chose to passan award only against the 
Insurance Company, the appellant herein, 


9. Asa result, we set aside the award of 
the Tribunal directing the appellant herein 
‘to pay the compensationamount and pass 
an award directing the fourth respondent 
herein to pay respondents ] and 2 herein, 
the sum of Rs. 38,0 with interest at six 
per cent. per annum from the date of the 
petition, viz., 20th June, 1975 till the date 
of payment, The parties are directed to 
‘bear their respective coSts throug hout. 


R.S. Appeal allowed. 


——s 





IN THE HIGH COURT OF JUDICA- 
“TURE AT MADRAS. 


PRESENT:—V. Balasubrahmanyan, J. 


Vyapuri Mudaliar Petitioner* 


U. 
Vallammi and others Respondents. 


Civil Procedure Code (V of 1908), Order 21, 
rule 15 and Order 22, rule 5—Execution peti- 
fion — Decree-holder dying during pendency 
of petition—One of the legal representatives 
receiving a sum and retiring—E ffect—Other 
Legal representatives of the decree-holder con- 
tinuing the same execution petition, whether 
permissible. 


Under the- Civil Procedure Code, there is a 
specific provision to enable a decree-holder to 
execute his decree against the legal represen- 
“tatives of a deceased judgment-debtor. But, 
there is no express provision either in Order 
21 or elsewhere in the Code which expressly 
-provides for the filing, or for the continuation, 
of execution proceedings by the legal repre- 
‘sentatives of a deceased decree-holder. How- 
-ever, the decree-holder’s legal representatives 
‘are entitled to file or to continue execution 
-proceedings against the j::dgment-debtor on the 





*C.R.P. No. 150 of 1979 (P.). 
19th June, 1981. 
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general principle that they, in law, represent 
the estate of the deceased decree-holder. 
What we term as the estate of a deceased 
person cannot be equated to a persona. At 
the same time, an estate of a deceased person 
cannot be regarded as a mere abstraction. 
This is because, the definition of ‘legal tepre- 
sentative’ under the Code is such that it is the 
‘estate’ of the deceased which would be the 
legal representative. It is trite Jaw that all 
the heirs of a deceased individual need not be 
brought on record in order that his estate may 
properly be represented in further proceed- 
ings. It is enough that one or some of the 
Jegal representatives, who may reasonably be 
regarded as sufficiently representing the estate 
are brought on record. In this sense, there- 
fore, the fact that one out of the three legal 
representatives of the decree-holder in the 
present case had made peace with the judg- 
ment-debtor and had retired from the proceed- 
ings does not render the representative capa- 
city of the remaining two legal representatives 
any the less comprehensive so as to represent 
and bind the estate. |Para. 3.] 


There is no reason why, if any one of the 
legal representatives walks out of the execu- 
tion proceedings, the remaining legal repre- 
sentatives must either bring the former hack 
into the arena on the respondent’s side, or end 
the proceedings then and there, only to re- 
appear with another petition on their hands. 
It would serve no purpose whatsoever to drive 
the execution petitioners to such courses of 
action. [Para. 4.] 


Petition under section 115 of Act V of 1908 
to revise the order of the Sub-Court, Karaikal, 
dated 13th December, 1978 in E.P. No. 40 
of 1966 in O.P. No. 22 of 1976. 


K. Yamunan, for Petitioner. 
S. Rajagopalan, for Respondent. 
The Court made the following 


Orper.—One Sivashanmugham obtained a 
mortgage decree against one Vyapuri Muda- 
liar. In execution of the final decree in the 
suit, the decree-holder filed an execution peti- 
tion to bring the hypotheca to sale. Pending 
the execution petition, the decree-holder died 
léaving behind him surviving his wife and two 
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daughters as his legal representatives. All 
the three legal representatives brought them- 
selves on record in the executioa proceedings 
and continued the execution petition. The 
amount due under the mortgage decree was 
Rs. 7,399.9. During the pendency of the 
execution petition, one of the daughters of 
the deceased decree-holder who was brought 
on record as one of the legal representatives 
of the deceased decree-holder and who figured 
as the second petitioner in the execution peti- 
tion, received a sum of Rs. 1,000 from the 
judgment-debtor and filed a memo, into Court 
that she was not pressing that execution peti- 
tion. The executing Court, after recording 
the payment and the part satisfaction of the 
mortgage decree to that extent, posted the 
execution petition for further proceedings by 
the remaining two legal representatives of the 
deceased decree-holder. At this stage, an 
objection was raised by the judgment-debtor 
that when one of the legal representatives of 
decree-holder had declared that the execution 
petition was not being pressed, that brought 
about a situation in which the same execu- 
tion petition cannot be further continued by 
the remaining two legal representatives. The 
executing Court, however, did not accept this 
objection and proceeded to allow the execu- 
tion petition. The Court held that when the 
second legal representative declared that she 
was not pressing the execution petition, she 
could have no further say in the execution. 
But, that would not prevent the remaining 
two legal representatives from proceeding fur- 
ther with the execution petition on hand and 
from enforcing the decree. The Court fur- 
ther observed that there was nothing wrong 
in the remaining legal representatives pro- 
ceeding with the execution petition and press- 
ing the sale of the hypotheca for the realisa- 
tion of the balance of the decree amount still 
outstanding. It is this order which is being 
challenged as being without jurisdiction by 
the judgment-debtor in this revision petition. 


2. Iasked Mr. Yamunan, learned counsel for 
the judgment-debtor, as to what particular 
procedure the Code of Civil Procedure, has 
prescribed for a situation which had arisen in 
this case. Learned counsel was not able to 
put his finger on any express provision in 
Order 21 or in any other part of the Code. 
He, however, hesitantly referred to rule 15 of 
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Order 21, as a near enough provision from. `` 


which we might stretch a point we want to 
cover in the present case. 
terms to a decree which has been passed jointly 
in fayour of more persons than one. In 
terms, therefore, this rule cannot apply to the 


present proceeding, for, this is not a case where. . 


there has been a joint decree in favour of co- 
plaintiffs. On the contrary, there was only one 
plaintiff in whose favour a decree was passed 
and, what is more, who had actually, filed 
an execution petition for enforcing the decree 
Mr. Yamunan then suggested that when one 
of the legal representatives of the deceased 
decree-holder, after receiving some amount 
from the judgment-debtor bowed herself out 
and retired from the execution proceedings, 


then it would have been proper for the execut- 


ing Court to have done one of two things, 
namely, either direct the remaining legal 
representatives to transpose the retiring legal 
representative as a respondent or file a fresh 
execution petition exclusively by themselves, 


Rue 15 refers, in. 


(1982; 


leaving out of account the legal representative | 


who had already got paid from the judg- 
ment-debtor. Learned counsel submitted that 
even though the provisions or Order 21, 
rule 15, Civil Procedure Code, are not directly 


in point, either one of the courses of action. 


suggested by him would have regularised the 
further proceedings in this execution. 


3. I do not think that the alternative proce- 
dures as suggested by Mr. Yamunan are called 
for in the present case. Under the Civil 
Procedure Code, there is a specific provision 
to enable a decree-holder to execute his decree 
against the legal representatives of a deceased 
judgment-debtor. But, there is no express 


provision either in Order 21 or elsewhere in 


‘the Code which expressly provides for the 


filing, or for the continuation, of execution 
proceedings by the legal representatives of a 
deceased decree-holder. However, the decree- 
holder’s legal representatives are entitled to 


file or to continue the execution proceedings | 
against the judgment-debtor on the general | 


principle that they, in law, represent the estate 
of the deceased decree-holder. 


equated to a person. At the same time, 
an estate of a deceased person cannot be 
regarded as a mere abstraction. This is be- 
cause, the definition of ‘legal representative 


What we term | 
as the estate of a deceased person cannot be; 
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under the Code is such that it is the ‘estate’ of 
the deceased which would be the legal repre- 
sentative. It is trite law that all the heirs of 
a deceased individual need not be brought on 
record in order that his estate may properly 
be represented in further proceedings. It 
is enough that one or some of the legal 
representatives, who may reasonably be regard- 
ed as sufficiently representing the estate, are 
brought on record. In this sense, therefore, 
the fact that one out of the three legal repre- 
sentatives of the decree-holder in the present 
case had.made peach with the judgment- 
debtor and had retired from the proceedings 
does not render the representative capacity of 
the remaining two legal representatives any the 
less comprehensive so as to represent and bind 
the estate. Besides, I do not see what im- 


provement it would make to the further pro-. 


ceedings in execution by merely transposing 
the legal representative in question from the 
array of the petitioners to the opposite side. 
Nor can the situation be improved by asking 
the remaining legal representatives to termi- 
nate the present execution proceedings and 
Start a fresh course by filing another execu- 
tion petition, apparently without making the 
other legal representative a party either on the 
one side or on the other side. Both the 
courses of action. suggested by Mr. Yamunan 
did not improve matters either procedurally or 
from the point.of view of any principle govern- 
ing remedies by way of execution. 


4. It may well be that for a situation of this 
kind we cannot put our finger on any parti- 
cular provision which has already been laid 
down in the Code, in black and white. Even 
as it is, the execution chapter in the Code 


is far too elaborate and detailed for its pro-' 
visions to be supplemented by still more pro- , 


liferation of technicalities and procedures. 
It is, however, quite within contemplation that 
some day the rule-making authority might 
come to know of a case of the present kind 
and feel called upon to introduce a fresh rule 
to cover cases of this kind. -And in the pro- 
cess, we might be presented with a set of pro- 
visions as formal and as technically-ridden as 
the rest of the rules .relating to execution of 
decrees. But that is no reason why this 
Court, sitting as a judicial tribunal, must today 
give its ‘seal of approval to an artificial exten- 
sion of procedural formalities, when there is 
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- no principle under which such an innovative 


extension of procedure can be supported. As. 
the Court below has rightly said, there is no, 
reason why, if any one of the legal representa- 
tives walks out of the execution proceedings, 
the remaining legal representatives must either 
bring the legal representative back into the 
arena on the respondent’s side, or end thel! 
proceedings then.and there, only to re-appear 
with another execution petition in their hands. 
It would be quite artificial, and it would serve 
no purpose whatsoever, to drive the execu- 
tion petitioners to such courses of action.. 


5. Having considered the matter carefully, 
I am satisfied that there is no error of jurisdic- 
tion on the part of the executing Court in this 
case when it proceeded with the execution 
petition with two out of three legal representa- 
tives and made appropriate orders in terms of 
the relief claimed in the execution petition. 
This revision accordingly deserves to be dis- 
missed and is hereby dismissed. In the pecu- 
liar circumstances of the case, however, there 
will be no order as to costs. 


R.S. Petition dismissed. 


Cad 





IN THE HIGH COURT OF JUDICA- 
‘TURE AT MADRAS. 
Present :-—P. Venugopal, J. 


“Sakuntala Ammal and another 


Petitioners* 
ae 
Seetharama Reddiar and others 
Respondents. 


‘Provincial Insolvency Act (V of 1920), sec- 
tions 4, 5 and 28 (2)—Petition to release pro- 
perties from custody of official receiver — 
Allegation that the step mother purchased the 
properties from the insolvent — I nsolvent and 
official receiver impleaded as parties—Insolvent 
remaining ex parte—Notice by official receiver 
‘to all creditors—No response — Counter by 
official receiver of creditors not taking interest 
- _ Application by three creditors to implead 
themselves as parties to the petition dismissed 
by the trial Court—On appeal, order confirm- 
ed—Revision allowed—Order set aside. 


In the present case, the proceeding initiated by 
-the civil revision petitioners is directed against 
«the transferee of the insolvent and is intended 
to remove the hurdle created by the insolvent 
and calculated to bring the property into the 
common hotchpot for the benefit of all the 
creditors. Such a suit does not have the 
effect of dismissing the insolvent state or pre- 
judically affecting the general body of credi- 
-tors of the insolvency proceedings. As the 
petition by the civil revision petitioners is not 
for a remedy for realising the debts and reco- 
vering the same by ignoring the insolvency 
proceedings and will benefit all the creditors 
by augmenting the insolvency pool, section 28 
(2) of the Provincial Insolvency Act is not 
attracted and leave of Court is not necessary 
‘to commence the proceedings. Hence, there 
is no Jegal bar for allowing the civil revision 
-petitioners to be impleaded as parties in the 
claim petition. [Para, 3.] 


“Cases referred to:— 


Kishan Dass Talwar v. Adeshwar Lal Jain, 
A.J.R. 1972 Delhi 122; Harnam Chandar v. 
‘Rup Chand, A.I.R. 1932 All. 382; Done- 
pudi Subramaniam v. Nune Narasimhan, 


-*C.R.P. No. 2594 of 1979. 
14th July, 1981. 
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(1929) 56 M. L. J. 489: 29 L. W. 349: 
A.I.R. 1929 Mad. 323. 


Petition under section 75 (1) of the Provincial 
Insolvency Act to revise the order of the 
District Court, North Arcot, Vellore, dated 
14th November, 1978 in C.M.A. No. 75 of 
1976, I.A. No. 687 of 1975 in I.P. No. 15 
of 1973, dated 16th February, 1976, Sub- 
Court, Tiruvannamalai. 


R. S. Venkatachari, for Petitioners. 


T. R. Rajaraman, for Respondents. 
The Court made the following 


Orper.—The petitioner in I.A. No. 617 of 
1975 filed the petition under sections 4 and 
5 of the Provincial Insolvency Act, to release 
four items of properties from the custody of 
the Official Receiver on the ground that his 
step-mother had purchased those four items 
from the insolvent. The insolvent and the 
Official Receiver were impleaded as respon- 
dents in that petitiom. The insolvent remain- 
ed ex parte. The Official Receiver issued 
notice to all the creditors and having no res- 
ponse from the creditors, filed a counter stat- 
ing that the creditors have not taken any inte- 
rest. Thereafter, three of the creditors filed 
I.A. No. 687 of 1975 to implead themselves 
as parties in J.A. No. 617 of 1975. In view of 
section 28 (2) of the Provincial Insolvency 
Act and the absence of any material to show 
that] the Official Receiver was not acting pro- 
perly in the interest of the estate, the trial 
Court ‘dismissed the application filed by the 
creditors for impleading themselves as parties 
in I'A. No. 617 of 1975. This order of the 
trial Court was confirmed in appeal by the 
lower appellate Court. Hence the present 
civil revision petition before this Court. 


‘2. The learned counsel for the civil revision 


petitioner contended that section 28 (2) of the 
Provincial Insolvency Act has no application 
to the proceedings sought to be instituted by 
the three creditors and the Courts below were 
not justified in passing an order refusing the - 
three creditors to be impleaded in the claim 
petition filed in I.A. No. 617 of 1975. 


3. In Kishan Dass Talwar and another v. 
Adeshwar Lal Jain and others’, it was held 
that a suit for a declaration that a partition 
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decree obtained by the insolvent was a fraudu- 
lent one to defraud the creditors is not barred 
by section 28 of the Provincial Insolvency Act, 
and no leave of the insolvency Court was re- 
quired for filing it . In Harnam Chandar v. 
Rup Chand and others’, it was held that a 
declaratory decree that certain property was 
not attachable or saleable in execution of the 
decree against the insolvent is not hit by the 
bar under section 28 (2) as a suit was not 
a remedy against the property of the insol- 
vent. In the decision reported in Donepudi 
Subramaniam y, Nune Narasimhan and others?, 
a Division Bench of this Court held that leave 
of the Insolvency Court under section 12 (2) 
(b) of the Provincial Insolvency Act of 1907 
is not necessary for the commencement of a 
suit by the attaching creditor to confest the 
order passed in favour of a claimant allowing 
his claim to the properties attached by the 
creditor even though the judgment-debtor 
was adjudicated as insolvent. In the present 
case, the proceeding initiated by the civil revi- 
sion petitioners is directed against the trans- 
feree of the insolvent and is intended to re- 
move the hurdle created by the insolvent and 
calculated to bring the property into the com- 
mon hotchpot for the benefit of all the credi- 
tors. Such a suit does not have the effect of 
dismissing the insolvent estate or prejudicially 
affecting the general body of creditors of the 
insolvency proceedings. ‘As the petition by 
the civil revision petitioners is not for a remedy 
for realising the debts and recovering the 
same by ignoring the insolvency proceedings 
and will benefit all the creditors by augment- 
ing the insolvency pool, section 28 (2) of the 
Provincial Insolvency Act is not attracted and 
leave of Court is not necessary to commence 
the proceedings. Hence, there is no legal 


bar for allowing the civil revision petitioners 


to be impleaded as parties in the claim peti- 
tion, I.A. No. 617 of 1975. 


4. In the result, the civil revision petition is 
allowed and the civil revision petitioners are 
permitted to be impleaded as parties to the 
claim petition in I.A. No. 617 of 1975 and 
the claim petition should be disposed of after 
hearing the newly impleaded parties. Parties 
to bear their own costs. 

R.S. Revision allowed. 

1. A.I.R. 1932 All. 382. 
2. (1929) 56 M.L.J. 489: 29 L.W. 349: 
A.T.R. 1929 Mad-> 323. 
M L y—40 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—S. Swamikkannu, J. 


Ganesan and another Appellants* 


Y. 


K. V. Pandurangan and others 
Respondents. 


(Ay Motor Vehicles Act (IV of 1939), sec- 
tion 110-4—Claim petition filed — Delay of 
one year. and siy days — Petition to excuse 
delay—Reason for delay mental shock to the 
claimant on account of death of only son — 
Discretion of Court to be exercised judicially 
and properly. : 


(B) Limitation, Act (XXXVI of 1963), sec- 
tion 5—Concept of explaining each day's 
delay inapplicable to provisions of the Motor 
Vehtcles Act—Delay excused . 


Held: In the instant case, the only reason 
offered for excusing the delay in filing the 
claim petition under section 110-A (3) of the 
Motor Vehicles Act is that the parents of the 
deceased were so much overwhelmed with 
mental distress that they were unable to even 
think in terms of judicial proceedings before 
a Tribunal or Court so as to get some benefit 
on the basis of the death of their only son. 
In this view, while taking into consideration 
the contents of the affidavit accompanying 
this petition and the contents of the counter 
and the contentions raised therein, the Court 
has no other alternative than to allow this ap- 
peal and excuse the delay of one year and 
Six days, 7.e., 371 days. The concept of ex- 
plaining each day’s delay under section 5 of 
the Limitation Act is entirely different, and 
alien in the context of the Motor Vehicles Act. 
Of course, on merits any number of contentions 
may be raised by the respondent to the claim 
petition and they have to be gone into by the 
Court while recording the evidence. But this 
aspect has to be dealt with by the judicial 
forum intended for dealing with the claim for 
compensation, and decide whether the claimant 
is entitled or not, from the point of view of 
judicial discretion and in my view, this dis- 
cretion has to be exercised properly and not 





*A.A.O. No. 174 of 1980. 
14th September, 1981. 
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by capricious or arbitrary approach. It must 
be one which must be judicial in every iota of 
it. This should be the approach relating to 
excusing the delay in filing a claim petition 
under the provisions of section 110-A, clause 
(3) of the Motor Vehicles Act together with 
the proviso to that section in dealing with 
the application for excusing the delay. It is 
not the length of time that matters. It is the 
mental feeling with which an aggrieved party 
which had lost its one and only son that has 
to be actually entertained in the mind of a 
judicial forum, which no doubt thas to be 
guided only by legal principles. But legal 
principles emanate only from moral principles. 
Section 110-A (3) of the Act has to be inter- 
preted in that light. The delay is excused. 


ffi |Para. 2.] 
Cases referred to:— 


Sannahalamma v. State, (1973) 2 Mys.L. 
J. 537: (1974) A.C.J. 24: A.I.R. 1974 
Karn. 22; Sandhya Rani v. Sudha Rani, 
(1978) 1S.C.J. 464: (1978) 2 S.C.C. 116: 
Sri 2 S.C.R. 839: A.I.R. 1978 S.C. 


Appeal against the order of the District Court, 
Salem, dated 13th August, 1978 in I.A. No. 
1538 of 1977 in unnumbered M.A.A.C. 


V. Sridevan, G. Masilamani and C. Jayaraj, 
for Appellants. 


A. Veeraswami, M adanagopal Rao for Kurian, 
Arumugham and Joseph, for Respondents. 


The Court made the following 


Orper.—The important point that arises for 
consideration in this case is, whether there are 
sufficient and adequate reasons to excuse the 
delay: of one year and six days in filing the 
claim petition under section 110-A of the 
Motor Vehicles Act (IV of 1937) before 
the Tribunal. The main argument that is 
advanced on behalf of the appellants herein is 
that due to the mental shock that had actually 
influenced the mind of the parents of the 
deceased who was their eldest son, they were 
unable to prepare for instituting a claim in the 
Tribunal concerned, and as such, the strict 
rales of limitation contemplated by section 5 
of the Limitation Act, should not be applied 
to this case, especially when. that plea has been 
put forward as a ground for excusing the delay 
of one year and six days. In support of this 
contention raised on behalf of the appellants, 
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the decision in Sannahalamma v. State’, is 
relied on by the learned counsel, Mr. K. 
Surendranath. In a most persuasive way he 
submits that section 110-A, clause (3) of the 
Motor Vehicles Act and the concept under- 
lying the same tends towards approaching the 
question relating to excusing the delay in a 
more liberal and humane way than in the way 
contemplated under section 5 of the Limita- 
tion Act, which is more rigorous in its nature. 
I have gone through the ratio decidendi in 
Sannahalamma’s case’ and Sandhya Ran v. 
Sudha Rani?, The decision of the Supreme 
Court is purely under section 5 of the Limita- 
tion Act (XXXVI of 1963) and this decision 
does not touch the concept underlying sec- 
tion 110-A, clause (3), which reads as 
followes :— 


“No application for compensation under 
this section shall be entertained unless it is 
made within six months of the occurrence of 
the accident : 


Provided that the Claims Tribunal may en- 
tertain the application after the expiry of 
the said period of six months if it is satis- 
fied that the applicant was prevented by 
sufficient cause from making the application 
in time.” 


2. A reading of section 110-A, clause (3) of 
the said Act shows that no petition by the 
agerieved person for compensation relating to 
an accident and its impact on the person of 
himself or the dependant or the person for 
whom he is entitled to compensation under this 
section 110-A, shall be entertained unless it is 
made within six months of the occurrence of 
the accident, provided the Tribunal was satis- 
fied that the claimant was prevented by suffi- 
cient cause from making the application in 
time. Thus, a reading of the section as men- 
tioned above shows that there must be certain 
materials available so as to satisfy the judicial 
conscience of the Tribunal or the Court deal- 
ing with the application for excusing the delay 
so as to hold that there were certain circum- 
stances actually present and which prevented 
the petitioner or the claimant from making the 


ee e 


1. (1973) 2 Mys.L.J. 537: 1974 A.C.J. 
24: A.I.R. 1974 Karn. 22. 

2. (1978) 1 S.C.J. 454: (1978) 2 S.C. 
C. 116: (1978) 2 S-C.R. 839: A. I. R. 
1978 S.C. 537. 
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application and that the cause shown by the 
applicant or claimant is sufficient and adequate. 
Each case has to be approached with facts that 
are available in it by way of evidence or by 
way of matters which are forming part of the 
affidavit accompanying the petitions relating to 
excusing delay which will show the reasons so 
as to excuse the delay occurred in the case 
or not. In the instant case, the only reason 
that is offered for excusing the delay is that 
the parents of the deceased were so much 
overwhelmed with grave mental distress that 
they were unable to even think any way in 
terms of judicial proceedings in a Tribunal or 
Court so as to get some benefit on the basis 
of the death of their only son. In this view, 
while taking into consideration the contents of 
the affidavit sworn to and accompanying this 
petition and the contents of the counter and 
the contentions raised therein, this Court has 
got no other alternative than to allow this 
appeal and excuse the delay of one year and 
six days, i.e., 371 days though it is very much 
stressed on the other side that each day ought 
to have been explained as per the concept of 
section 5 of the Limitation Act. It has to 
_ |be made clear that this concept is entirely 
different when read together with the Motor 
Vehicles Act. Of course, on merits any num- 
ber of contentions may be raised by the res- 
pondent to the claim petition and they: have 
to be gone into by the Court while recording 
the evidence. But this aspect has to be dealt 
with by the judicial forum intended for deal- 
ing with the claim for compensation, and 
decided whether the claimant is entitled or not, 
from the point of view of judicial discretion 
and in my view, this discretion has to be exer- 
cised properly. It should never come in the 
way of capricious or arbitrary approach. It 
must be one which must be judicial in every 
iota of it. That is how this Court lays down 
the law relating to appreciation of the sub- 
missions relating to excusing the delay that 
arose under the provisions of section 110-A, 
clause (3) together with the proviso to that 
Section while dealing with the application for 
excusing the delay. It is not the length of 
time that matters. But, it is the concept of 
mental feeling with which an aggrieved party 
which had lost its one and only son that has 
to be actually entertained in the mind of a 
judicial forum, which, no doubt has to be 
guided only by the legal principles. But 
legal principles are emanating only from moral 
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principles. When that is the concept, this pro- 
vision under section 110-A, clause (3) of the 
Motor Vehicles Act, has to be interpreted only 
in the above way and in that view, this appeal 
is allowed. The delay is excused. The Tri- 
bunal is directed to take the petition on file and 
dispose of it on merits after giving opportuni- 
ties to both sides to let in evidence, both oral 
and documentary and come to a correct con- 
clusion on the basis of the evidence placed 
before it. Under these circumstances, there is 
no order as to costs. 


R.S. 


EE tl 


Appeal allowed . 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—V. Balasubrahmanyan, J. 


Smt. M. K. Srimathi Ammal 
Petitioner” 


U. 


P. Chellammal and another 
. Respondents. 


(A) Tamil Nadu Indebted Agriculturists 
(Temporary Relief) Act (XV of 1976), sec- 
tion 3—Institufion of suit — Moratorium in 
force—Suit whether barred—Petition by de- 
fendant to dismiss suit—Suit dismissed—Dis- 
missal order set aside. 


(B) Civil Procedure Code (V of 1908), sec- 
tion 9 and Order 7, rule 11—Rejection of 
plaint—Applicability to suit under section 3 of 
Act (XV of 1976). 


(C) Stare decisis—When applies. 


Held: Section 3 of the Tamil Nadu Indebted 
Agriculturists (Temporary Relief) Act, no 
doubt, bars the initiation of a suit during the 
period of moratorium. But, the Act does not 
say how a suit which has been brought on the 
file of the Court in contravention of this inter- 
dict by the Legislature should be dealt with by 
the Court. (Para. 3.] 


The principle of stare decisis will apply only 
if the previous decision was precisely on the 
same provision of law. (Para. 5.] 


*O.R.P. No. 2138 of 1978. 
9th February, 1981. 
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All that section 3 indicates is that for the 
duration of the period of moratorium, no suit 
for a debt shall be instituted. In other words, 
it is only a temporary bar for the institution 
of the suit and not a bar which takes away the 
suit from the cognizance of the civil Courts 
altogether. It is quite plain that the moment 
the period of moratorium comes to a close the 
Suit cannot be described as one whose cogni- 
zance is barred within section 9 of the Code. 
Hence it would be incorrect to give a disposal 
by way of a final quietus to a suit in a fashion 
which will go against the provisions of section 
9 of the Civil Procedure Code. (Para. 6.] 


‘The cause of action pleaded in the suit is an 
unpaid debt; hence Order 7, rule 11 (a) has no 
application. [ Para. 8.] 


‘Order 7, rule 11 (d), Civil Procedure Code, 
providing for rejection of a plaint will not apply 
to the present situation, because the bar which 
affects the present suit under section 3 of Act 
(XV of 1976) is not the kind of bar which 
is spoken of under section 9 of the Code, and 
‘which is referred to under Order 7, rule 11 (d) 
of the Code. |Para. 9.] 


‘Cases referred to:— 


Srihari Babu Naidu v. S. ‘Alamelu Ammal, 
(1980) 2 M. L. J. 115: 93 L. W. 217: 
Ramananthan Chettiar y, Ramaswami, Pillai 
(1957) 2 M.L.J. 267: 70 L.W. 733: I.L. 
a (1957) Mad. 1256: A.I.R. 1957 Mad. 


Petition under section 115 of Act V of 1908 
to revise the order of the Sub-Court, Madurai, 
dated 19th July, 1977 in I.A. No. 89]87 in 
O.S. No. 406 of 1976. 


B. R. Ramesh Babu, for Petitioner. 
P. Pandi and N. Sivamani, for Respondents. 
The ‘Court made the following 


‘Orpver.—The Tami Nadu Indebted Agricul- 
turists (Temporary) Relief Act (XV of 1976) 
‘by section 3 laid down that no suit for the 
recovery of a debt shall be instituted against 
any agviculturist in any civil Court on and 
from the date of commencement of the Act 
and before the expiry of one year from the 
said date. Under section 1 (3), the Act was 
‘deemed to have come into force from 15th 
+] 
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day of January, 1976. The one year period 
referred to in section 3 would thus expire on 
15th January, 1977. The moratorium period 
of one year was extended from time to time 
by the subsequent enactments passed by the 
State Legislature. In overall result, the period 
of moratorium against filing of suits for reco- 
very of debts subsisted from 15th January, 
1976 to 15th July, 1978. 


2. The petitioner in this revision brought a 
suiti against the respondent during the subsis- 
tence of the moratorium on 20th September, 
1976. The suit was instituted on the file of 
the Sub-Court, Madurai. This suit although 
its institution was barred by the statute 
nevertheless appears to have been numbered 
as Original Suit No. 106 of 1976. In 
Interlocutory Application No. 89 of 1977, 
the defendant thereupon moved the Court to 


‘dismiss the suit on the score that the suit had 


been instituted in contravention of the bar 
under section 3 of the Act. The Court allow- 
ed the said application, and dismissed the 
Suit, as a consequence. The said order allow- 
ing the application was made on 19th July, 
1977. This revision has been brought by the 
plaintiff as agaist the order allowing Interlocu- 
tory Application No. 89 of 1977. 


3. Tt may be noticed that on the date when 
the Court below allowed the first defen- 
dant’s application, namely, 13th July, 1977, 
the period of moratorium was subsisting. 
But the question is, whether the dismissal of 
the suit can be supported on the construction 
of section 3 of the Act. In any case, now 
that the period of stay (sic) under Act (XV 
of 1976) as extended by Act (II of 1977), 
had spent itself out, the question is whether 
this Court should not take note of subsequent 
developments and look at the matter from a 
realistic point of view, on the basis of the exist- 
ing situation, here and now. Section 3 of 
the Act, no doubt, bars the initiation of the 
suit during the period of moratorium. But, 
the Act does not say how a Suit which has 
been brought on the file of the Court in con- 
travention of this interdict by the Legislature 
should be dealt with by the Court. Several 
modes of dealing with such a suit suggest 
themselves to one’s mind. The receiving sec- 
tion of the ‘Court, by a ministerial disposal 
can reject or return the plaint as one filed in 
contravention of the statute. The Court it- 
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self can hold in abeyance the number of the 
suit. Or the Court may put off dealing with 
the suit effectively staying its hand in the 
suit, for the duration of the moratorium. 
The Court below had done none of those 
things, but had chosen to dismiss the suit 
altogether. The question is whether this is 
an appropriate thing to do, even when sec- 
tion 3 had been clearly contravened. 


4. J do not think it necessary to deal at 
length with the question of construction of 
the section or with the question as to the 
consequences of non-compliance with the sec- 
tion. For, this matter has. been dealt with 
in extenso in a judgment of Ratnam, J., 
reported in Srihari Babu Naidu v. S. Alamelu 
Ammal, 


5. Mr. Sivamani, learned counsel for the 
respondent, submitted that the decision of 
Ratnam, J., has to be considered as not quite 
consistent with an earlier decision of a learned 
single Judge of this Court by Rajagopalan, 
J., reported in RM. M. Ramanathan Chet- 
tar y. Ramaswami Pillai and another®. A 
reference to the judgment of Ratnam, J., 
shows that technically the decision of Raja- 
gopalan, J., was not binding on him, since the 
earlier ruling was rendered under a different 
Act. I agree with Ratnam, J., that the 
principle of stare decisis would only apply if 
the previous decision was precisely on the 
same provision. On the particular enact- 
ment which is now before me, namely, Act 
XV of 1976, Ratnam, J.’s decision is the only 
decision holding the field, and not the deci- 
sion of Rajagopalan, J. Hence on the 
principle of stare decisis, I am bound to follow 
only the ruling of Ratnam, J. 


6. Apart from the reasonings to be found in 
the judgment of Ratnam, J., I would also 
like to refer to the provisions of section 9 of 
the Civil Procedure Code, to .reinforce his 
conclusion. Section 9 says that the Courts 
shall have jurisdiction to try all suits of a civil 
nature excepting suits of which their cognizance 
is either expressly or impliedly barred. Sec- 
tion 3 of Act XV of 1976 and the corres- 
ponding provisions of the subsequent Tempo- 


_—— eed 
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rary Debt Relief enactments do not bar the 
cognizance of the suits for enforcement of 
debts. They do not bar the cognizance, 
either expressly or impliedly. All that sec- 
tion 3 indicates is that for the duration of 
the period of moratorim, no suit for a debt. 
Shall be instituted. In other words, it is only 
a temporary bar for the institution of the suit 
and not a bar which takes away the suit from ' 
the cognizance of the civil Courts altogether. ` 
The real import of the statutory bar under, 
this Act is also seen from the fact that sec- 
tion 5 itself refers to ‘the time during which 
the institution of the suit was barred by sec- | 
tion 3’. It is quite plain therefore that the! 
moment the period of the moratorium comes 
to a close the suit cannot be described as one 
whose cognizance is barred within section 9 of | 
the Code. Hence it would be incorrect to! 
give a disposal by way of a final quietus to a 
suit in a fashion which will go against the 
provisions of section 9 of the Civil Procedure 
Code. 


7. Mr. Sivamani referred me to section 26 
of the Code to emphasise the obvious, namely, 
that a suit is instituted by the presentation of a 
plaint. From this provision in the Code he 
argued that when section 3 of Act (XV of 
1976) bars the institution of a suit, then the 
effect of that bar is to prevent a plaint being 
presented before the Court. While I agree 
with learned counsel that even. at the threshold 
the plaint must be stopped from entry into the 
registry of the Court, but, the whole point is 
that neither section 3 of Act (XV of 1976) nor 
section 26 of the Code says how the Court can 
deal with a situation where, for some reason, 
the plaint has not only been received by the 
‘Court’s registry, but it has also been numbered 
as a suit. Nor do these provisions say what 
is to be done with the suit, wrongly taken on 
file and given a number after the expiry of the 
period of the moratorium. 





8. Learned counsel also referred to Order 7, 
rule 11 of the Code to make a submission 
that the dismissal of the suit by the Court be- 
low was in accordance with the law. He 
particularly relied on rule 11 (a) of Order 7, 
which says that the Court shall reject a plaint 
wherein cause of action is not disclosed. I 
do not think this rule has any relevance to 
the present discussion. In my judgment, in 
a case of this kind, the suit cannot be rejected 
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for non-disclosure of the cause of action. 
For, it is precisely on the basis of the cause 
of action being what it is, that section 5 of 
Act (XV of 1976), is sought to be invoked. 
The cause of action pleaded in the suit is an 
unpaid debt! and hence Order 7, rule 11 (a) 
has no application. 


9. Learned counsel than relied on Order 7, 
rule 11 (d).° Under this sub-rule, the ‘Court 
is under a duty to reject a plaint where the 
Suit appears, from the statement in the plaint 
to be barred by any law. This clause will 
not apply to the present situation because, as 
I have already observed the bar which affects 
the present suit under section 3 of Act (XV 
of 1975) is not the kind of bar which is spoken 
of under section 9 of the Code, and which is 
referred to under Order 7, rule 11 (d) of the 
Code. As I earlier mentioned more than 
once section 3 of Act (XV of 1976) does not 
bar the suit, but only prevents the suit from 
being filed for a particular duration of time. 


10. For all the above reasons, I hold that 
the Court below was not right in granting the 
application filéd by the defendant to dismiss 
the suit for the reason that it was instituted 
while the moratorium under section 3 of the 
Act (XV of 1976) was subsisting. I, there- 
fore set aside the order. In its place, there shall 
be an order dismissing that application. The 
consequence of my order is that it would ren- 
der the lower Court’s dismissal of the suit a 
nullity. The result is that the Court below 
will take back the suit on file and hear and 
determine the suit in accordance with Jaw. 


11. The civil revision petition is disposed 
of accordingly. There will be no order as 
to costs in the special circumstances of the 
case. 


R.S. Petition. allowed and 


matter remanded . 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—lV. Balasubrahmanyan, J. 
S. A. Appal Raja Petitioner* 


V. 


The Common Fund of Senguntha Muda- 
liar Community of Poopalrajapatti, Raja- 
palayam, through its President, S. A. 
Thangavel . ` Respondent. 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960) (as amended by 
Act XXIII of 1973), sections 29 and 10 (3) 
(b)—Building owned by a society called “The 
Common Fund of Senguntha Mudaliar Com- 
munity of Poopalrajapatti’—Petition to evict 
tenant under section 10 (3) (b), if maintain- 
able—Petitionen Society whether public chari- 
table trust—Tests applicable. 


For a charity to be public, it is not neces- 
sary that its objects should encompass the 
universe or all mankind. It is enough that 
it refers to a section of the public as a deter- 
minate class of the society. [Para. 8.] 


The distinction between public and private 
trusts is not drawn merely from the parti- 
cular description employed by the draftsman. 
It must be examined on a consideration of 
the subject and context of the document 
or other legal writing in which the expres- 
sion is employed. The absence of the 
epithat, “public” cannot necessarily be cons- 
trued as ruling out the reference to public 
trusts, if the subject and context indicate 
otherwise. The description of trusts and 
institutions in the Government’s Notification 
dated 14th August, 1974, did not suffer in. the 
Jeast from the omission of the appellation 
‘public’. The religious trusts referred to in 
the said Notification denoted only public religi- 
ous trusts, since they were preceded by the 
words, ‘Hindu, Christian, and Muslim’. If 
the intention were to refer to private trusts, 
the reference to the three great religious deno- 
minations would have been quite unnecessary. 
Likewise, the expression ‘charitable institution’ 
can refer only to public charitable institutions. 
‘Charity per se, has a well-defined meaning in 
many advanced legal systems, including our 


* C.R.P. No. 796 of 1979. 
28th August. 1981. 
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own. Charity is not alms-giving or private 
charity. It refers to advancement of any 
object of public utility or benefit, such as edu- 
cation, public-health, poor relief and the like. 
‘The mere employment of a word like ‘charity’ 
in colocation with the expression ‘institution’ 
denotes institutionalised charity, or in, in other 
words, public charity. The Notification 
dated 12th August, 1974, when it referred to 
Hindu, Christian and Muslim religious trusts 
and charitable institutions had in mind only 


public trusts and public charitable institutions.. 


In this sense, therefore the subsequent Notifi- 
cation dated 16th August, 1976 did not make 
for a departure in the Government’s exemp- 
tion policy but only made explicit what was 
implicit in the earlier Notification. Since the 
Notifications of exemption have precisely the 
same subject and content, the declaration in 
the later Notification that it supersedes the 
former Notification cannot be held to have 
brought about any break in the continuity of 
the exemption from 14th August, 1974, on- 
wards. All that the supersession, in the con- 
text involved is that as from 16th August, 
1976, the exemption is to be traced to the 
Notification bearing that date. The source 
of the same exemption prior to that date was 
to be found in the earlier Notification. 
[Paras. 15 and 16. } 


The coverage of the exemption and the cove- 
rage of section 10 (3) (b) are substantial- 
ly the same. It would almost seem that the 
exemption of religious trusts and charitable 
institutions was specially aimed by the State 
Government to rob these institutions of the 
benefit of the special provisions of section 10 
(3) (b). There, indeed, may be trusts and 
institutions which while being covered by sec- 
tion 10 (3) (b) may yet remain unaffected 
by the Notification exemption, such for ins- 
tance, as Parsi religious trusts. But this dis- 
tinction does not matter in the present case, 
because the Sengunthars for whose benefit the 
Society had come into being are covered by 
the exemption of Hindu religious trusts and 
charitable institutions. The tenant in this 
case was justified in raising an objection to 
the maintainability of the eviction petition on 
the ground that the building in which he is 
a tenant is wholly exempt from all the provi- 
sions of the Act. It follows that the order 
of eviction passed by the appellate autho- 
rity in appeal, acting on the tacit assump- 
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tion that the petition was maintainable is bad 
in law. |Paras. 19 and 21:.] 


Cases referred to:— 


Ahmedabad Caste Association v. Commis- 
sioner of Income-tax, (1972) 1 1.T.J. 306: 
(1972) 1 S.C.J. 458: 1972 Tax.L.R. 78: 
82 I.T.R. 704: (1972) 1 S. C. R. 744: 
A.T.R. 1972 S.C. 273; Sengalaneer Pillayar 
Temple v. Manickam Chettiar, (1977) 90 L. 
W. 162. 


Petition under section 25 of Tamil Nadu Act 
XVIII of 1960 (as amended by Act XXIII 
of 1973), praying the High Court to revise 
the order of the Court of the Subordinate 
Judge, Ramnad at Madurai, dated 16th Janu- 
ary, 1979 and made C.M.A. No. 62 of 1978 
C H.R.C. No. 9 of 1976 on the file of the 
Rent Controller (District Munsif)  Srivilli- 
puthur. 


T. R. Ramachandran, for Petitioner. 
M. R. Narayanaswami, for Respondent. 


The Court delivered the following 


JupcmMent.—The question in this revision is 
whether an eviction petition before the Rent 
Controller was maintainable? The building 
which figures in the eviction petition is owned 
by a Society called “The Common Fund of 
Senguntha Mudaliar Community of Poopal- 
rajapatti”, Rajapalayam. The building is a 
non-residential building in Rajapalayam town. 
The building was under the occupation of a 
tenant. He is the respondent in this revision. 
The Society required the building for its own 
purposes. It accordingly moved the Rent 
Controller, by petition, to evict the tenant 
from the building. 


2. The Rent Controller dismissed the peti- 
tion on a pure technicality. He said that the 
Society should have filed its petition under sec- 
tion 10 (3) (b) of the Tamil Nadu Build- 
ings (Lease and Rent Control) Act, 1960. 
But the Society had actually filed the evic- 
tion petition only under section 10 (3) (@) 
(iit) of that Act. The Rent Controller dis- 
missed the eviction petition for quoting a 
wrong provision of the statute in the cause 
title. On appeal, the appellate authority 
eschewed this firmsy techiiically, and ordered 
the eviction of the tenant on the ground that 
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the Society had established its ground for 
eviction, namely, that it required the building 
for its own purposes. 


3. This revision is brought by the tenant. 
His learned counsel, Mr. T. R. Ramachan- 
dran, raised a new point for my considera- 
tion. His urged that the Society’s eviction 
petition was not maintainable, since ithe 
Society was a charitable trust or institution, 
and since buildings ọwned by such trusts and 
institutions were exempted by the Govern- 
ment from the provisions of the Act in exer- 
cise of their powers of exemption under 
section 29 of the Act. 


4. Mr. M. R. Narayanaswami, learned 
counsel for the Society, objected to this con- 
tention being raised for the first time in revi- 
sion. He said that to decide this issue, fur- 
ther facts will have to be investigated, which 
cannot be undertaken at this stage. I, how- 
ever, overrule Mr. Naryanaswamy’s objec- 
tion, since the point raised by the tenant in 
this revision is a pure question of law and 
also a question of jurisdiction, to boot. And, 
as I shall presently show, the determination 
of this point does not involve any further 
probe into facts, but could be undertaken 
satisfactorily by a reference to the documents 
already marked in the case. 


5. The Society was registered a long time 
age under the Societies Registration Act, 
1860. The Memorandum and Articles, as 
registered with the Registrar, a copy of 
which has been exhibited in the case, shows 
that the Society had come into being with the 
avowed object of advancing’ the social, econo- 
mic, educational, religious and public health 
requirements of the Sengunthar Community in 
Boopalrajapatti, Rajapalayam. The objects, 
inter alia, also specifically refer to the main- 
tenance of libraries and reading rooms. . 


6. Mr. Ramachandran’s argument was that 
with these aims and objects the Society must 
be held to be a charitable trust or institution 
within the meaning of the notification issued 
by the State Government under which the 
buildings owned by such trusts and institu- 
tions are declared exempt from the Act. 


7. Mr. Narayanaswami contended that the 
relevant notification exempting public chari- 
table trusts and institutions does not apply to 
this Society. This argument appeared to be 
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somewhat inconsistent with the reliance placed 
by the Society itself on section 10 (3) (b) 
of the Act as the relevant provision of law 
under which it had sought to maintain its 
eviction petition. For section 10 (3) (b) 
too applies only to “a religious, charitable, 
educational or other public institution”. 
Mr. Narayanaswami’s point, however, was 
that whereas section 10 (3) (b) referred to 
public institutions of a religious, charitable, 
educational kind, the Society in the present ` 
case cannot be treated as a ‘public’ institution 
in that sense. According to learned coun- 
sel, since, the Society’s objects were confined 
to the advancement of a particular commu- 
nity, to wit, the Sengunthars, and since there 
was a further limitation that the members of 
this community must be residents of the village 
of Poopalrajapatti, the Society cannot be 
called a public charitable society of institutior. 


8. The argument of Mr. Narayanaswami is 
based on a wrong notion of what a public 
charitable society is. For a charity to be 
public it is not necessary that its objects should 
encompass the universe or all mankind. It 
is enough that it refers to a section of the 
public as a determinate class of the society. 
In Ahmedabad Caste Association v. Commis- 
stoner of Income-tax Gujarat, the Supreme 
Court observed that it is enough if the sec- 
tion of the community sought to be benefited 
by the institution is sufficiently definite and 
identifiable by common quality of a public, or 
impersonal, nature. The Society in this case 
has no intention to select any individuals as 
objects of its beneficial activities. It is not an 
exclusive club. On the other hand, it came 
into being in order to advance the objects of 
a section of the community, without discri- 
mination. 

9. Mr. Narayanaswami, in the course of his 
argument, referred to an exclusory provision in 
the objects clause in the Society’s Memoran- 
dum which excluded from the class of benefi- 
claries members of the Sengunthar Community 
who had been ostracised or ex-communicated. 
This clause does not, in my view, derogate 
from the public character of the Society, be- 
cause those who are ostracized or ex-communi- 
cated cease to be Sengunthars, and in that 


1. (1971) 82 I.T.R. 704: (1972) 1S. 
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event there is no need even, for their express 
exclusion from the objects clause. 


10. Mr. Narayanaswamy, then said that the 
exemption from the Act, which is being plead- 
ed now by the tenant, happened to be notified 
by the State Government only subsequent to 
the filing of the eviction petition, that it has 
no retrospective operation and hence it cannot 
be invoked in the present case. Learned 
counsel relied on a ruling of a division bench 
of this Court in support Sengalaneer Pillayar 
Temple v. Manickam Chettiar’. In that case, 
the division bench laid down the principle 
that the power of the State Government to 
grant exemption from the Act is purely 
an executive or administrative power, and 
hence any exemption notified by the Govern- 
ment in exercise of that power cannot have 
retrospective operation. 


11. The question in this case does not raise 
any point of principle, but one of application 
of the principle decided by the division bench. 
For the. purpose of the present discussion, 
two notifications for exemption issued by the 
State Government have got to be considered, 
one dated 12th August, 1974, and the other 
dated 16th August, 1976. Under the earlier 
notification, the Government exempted from 
the Act buildings owned by “Hindu, Christian 
and Muslim religious trusts and charitable 
institutions’. .The later notification exempt- 
ed from the Act buildings owned by “Hindu, 
Christian. and Muslim religious public trusts 
and public charitable institutions’. It may 
be observed that in this case the Society 
had filed its eviction petition against 
the tenant on 30th March, 1976, which was 
Subsequent to the notification dated 12th 
August, 1974, but prior to the notification 
dated 16th August, 1976. 


12. Mr: Narayanaswami’s contention for the 
Society was that since the Government passed 
the notification dated 16th August, 1976 stat- 
edly “in supersession” of the earlier notifica- 
tion dated 12th August, 1974, no legal effect 
could be attributed to that earlier notification. 
Mr. Ramachandran for the tenant, pointed, 
on the other hand, to the fact that the earlier 
notification was in force on 30th March, 1976, 
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when the Society filed the eviction petition. 
That being so, learned counsel urged, its subse- 
quent supersession cannot render the eviction 
petition competent, when on the date of its 
filing, the notification was in force rendering 
it incompetent. Learned counsel said that 


- what is relevant on the issue of maintainability 


of a legal proceeding in the state of the law 
or of the legal position which obtains as at the 
date of the institution of the legal proceedings, 
and not as at any other point of time. 


13. On the contentions aforesaid it becomes 
necessary to consider the scope of the notifi- 
cation dated 12th August, 1974, and further 
consider not only the scope of the subsequent 
notification: dated 16th August, 1976, but also 
its impact on the previous notification. This 
approach is particularly called for since on a 
comparison and contrast of the wording of 
the two notifications, an argument was advanc- 
ed to the effect that the subsequent notifica- 
tion alone applied to public religious trusts 
atid public charitable institutions. The argu- 
ment was based on the presence of the expres- 
sion ‘public’ occurring in the subsequent notifi- 
cation dated 16th August, 1976 and on its 
absence from the earlier notification dated 
12th August, 1974. 


14. We do not know the reasons which im- 
pelled the State Government to re-notify the 
exemption in August, 1976, with a verbal dis- 
tinction. It is not the practice of the execu- 
tive to issue Statements of Objects and 
Reasons. for notifications, or, for that matter, 
to explain the background for statutory rules 
made by the executive in exercise of statu- 
tory powers. The task in every case is thus 
one of construction of the language employed 
by the executive. 


15. There is, no doubt, a distinction in law 
between private trusts and public trusts. But 
the distinction is not drawn merely from the 
particular appellation or description employed 
by the draftsman. Whether the reference to 
a trust is to be construed as a reference to a 
public trust or not must’ be examined on a 
consideration of the subject and context of the 
document or other legal writing in which the 
expression is employed.. The absence of the 
epithet ‘public’, cannot necessarily be cons- 
trued as ruling out the reference to public 
trusts, if the subject and context indicate 
otherwise. In my judgment, the description | 
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of trusts and institutions in the Government’s 
earlier notification dated 14th August, 1974, 
does not suffer in the least from the omission 
of the appellation ‘public’. To my mind, the 
religious trusts referred to in the said notifica- 
tion denote only public religious trusts, since 
they are preceded by the words ‘Hindu, Chris- 
tian and Muslim’. If the intention were to 
refer to private trusts, the reference to the 
three great religious denominations would 
|have been quite unnecessary. Likewise, the 
expression ‘charitable institution’ can refer 
only to public charitable institutions. Charity, 
per se, has a well-defined meaning in many 
advanced legal systems, including our own. 
Charity is not alms-giving or private charity. 
It refers to advancement of any object of pub- 
lic utility or benefit, such as educatien, public 
health, poor relief and the like. The mere em- 
ployment of a word like ‘charity’ in collocation 
with the expression ‘institution’ denotes insti- 
tutionalised charity, or in, in other words, 
public charity. {fam satisfied that the 
prior notification dated 12th August, 1974, 
when it referred to Hindu, Christian and Mus- 
lim religious trust and charitable institutions 
had in mind only public religious trusts and 
public charitable institutions. In this sense, 
therefore, the subsequent notification of 16th 
August, 1976, did not make for a departure 
in the Government’s exemption policy, but 
only made explicit what was implicit in the 
earlier notification. 


16. Since the two notifications of exemp- 
tion have precisely the same subject and con- 
tent, the declaration in the later notification 
that it supersedes the former notification can- 
not be held to have brought about any break 
in the continuity of the exemption from 14th 
August, 1974 onwards. All that supersession, 
in the context, involved is that as from 16th 
August, 1976, the exemption is to be traced 
to the notification bearing that date. The 
source of the same exemption prior to that 
date was to be found in the earlier notifica- 
tion. But the exemption continued. The rul- 
ing in the bench decision in Sengalaneer Pilla- 
yar Temple v. Manickam Chettiar, only laid 
down the principle that an exemption issued 
by the executive Government cannot be read 
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as possessing retrospective effect. The deci- 
sion did not have to go into the inter-rela- 
tionship between the two notifications of 12th 
August, 1974 and 16th August, 1976. Besi- 
des, when the decision laid down that exemp- 
tions cannot be notified retrospectively, the 
said decision must also, by the same token, 
be held as authority for the further position. 
that a notification once granted cannot be 
cancelled retrospectively, but can be taken 
away only prospectively. Thus, when the 
earlier notification was superseded by the 
later notification dated 16th August, 1976, the 
supersession did not have the effect of nullify- 
ing the prior notification ab initio, To hold 
otherwise would be to invest the notification 
dated 16th August, 1976, with retrospective 
power, which the bench decision has ruled out 
altogether. 


17. Mr. Ramachandran, at one stage of his 
argument, even seemed prepared to accept the 
Society as less than a public trust or institu- 
tion and as equivalent to a private society 
or as an exclusive club, if only to fit it in 
with a construction of the earlier notification. 
dated 12th August, 1974, as a notification 
strictly confined to private religious trusts and 
private charitable institutions. However, the 
correct position, as I have shown above, is 
quite otherwise. Not only is that society, 
under its Memorandum, an institution of a 
public character, but the notification of 12th 
August, 1974 also relates only to public religi- 
ous and charitable trusts and institutions. 


18. The result of this discussion is that the 
eviction petition filed by the Society is not 
competent, since the building to which it 
relates was clearly exempt from the provisions 
of the Act. 


19. Mr. Narayanaswami urged finally that 
the eviction petition filed by the Society falls 
to be dealt with under section 10 (3) (b) 
of the Act, and this position cannot be over- 
looked. According to learned counsel, sec- 
tion 10 (3) (b) is not a general provision 
applicable to all landlords, but a special provi- 
sion meant to subserve the interests of public 
institutions alone, Mr. Narayanaswamy’s argu- 
ment was that the exemption notified by the 
Government on 12th August, 1974, was not 
intended to affect eviction petitions filed by 
public institutions under this special provi- 
sion. This argument, however, cannot be 


T] 


accepted, for two ‘reasons. The -first is 
that the exemption under the notification 
dated 12th August, 1974, covers, in: terms, 
“all the provisions of this Act”. This phrase, 
surely, must include within its all pervading 
sweep section 10 (3) (a) as well. Secondly, 
on my construction of the terms of the notifi- 
cation dated 12th August, 1974, the trusts and 
institutions covered by the exemption are 
public religious and charitable trusts. The 
coverage of the exemption and the coverage 
of section 10 (3) (b) are thus substantially 
the same. It would almost seem that the 
exemption of religious trusts and charitable 
institutions was specially aimed at by the 
State Government to rob these institutions of 
the benefit of the special provisions of sec- 
tioun 10 (3) (b). There, indeed, may be 
trusts and institutions which, while being cover- 
ed by section 10 (3) (b) may yet remain un- 
affected by the notification for exemption, 
such, for instance, as Parsi religious trusts. 
But this distinction does not matter in the pre- 
sent case, because the Sengunthars for whose 
benefit the Society had come into being are 
covered by the exemption of Hindu religious 
trusts and charitable institutions. 


20. I may observe, in conclusion, that the 
constitutional validity of section 29 of the Act 
is even now under challenge in certain pro- 
ceedings pending before the’ Supreme Court. 
As on date, however, there is no authorita- 
tive decision, which nullifies the State Govern- 
ment’s powers of exemption under section 29 
of the Act or which invalidates the notifica- 
tion dated 12th August, 1974 and 16th August, 
1976. Besides, while disposing of a revision 
under the Act, this Court cannot question the 
validity of any of the provisions of the Act, 
although the Court’s jurisdiction to go into 
contitutional issues of this kind is undeniable 
in proceedings properly brought under Arti- 
cle 226 of the Constitution of India. 


21. For the reasons I have earlier set out, 
however, Í am satisfied that the tenant in this 
case was justified in raising ayn objection to 
the maintainability of the eviction petition on 
ba ground that the building in which he is a 
tenant is wholly exempt from all the provi- 
ions ‘of the Act. It follows that the order 
of eviction passed by the appellate authority 
|in appeal, acting on the tacit assumption that 
the petition was maintainable, is bad in law. 


GHELLAMMAL J. sERTHALAKSHMIAMMAL 
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I, therefore, set aside the order passed by the 
appellate authority, and hold that the dismissal 
of the, eviction petition by the Rent Control- 
Jer was justified, although for the quite diffe- 
rent reason that the petition is not maintain- 
able. The revision accordingly succeeds. 
The tenant shall have his costs from the res- 
pondent-society. 


R.S. Petition allowed. 





IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—V. Sethuraman, J. 


Chellammal Petitioner* 


U. 


R. T. Seethalakshmiammal and another 
Respondents. 


Tamil Nadu Debt Relief Act (XL of 1979), 
section 21—Applicability — Property sold on 
27th November, 1978—A pplication to set aside 
sale filed on 18th September, 1979—Delay 
of seven days—Bona fide mistake of advocate 
as to the last date—Petition to excuse delay, 
whether maintainable — Provisions of the 
Limitation Act, if could be applied. 


Held:. The Legislature did not completely 
rule out of consideration the entire Limitation 
Act. The words have to be understood only 
in the context of avoiding a conflict between 
the Limitation Act and section) 21 of the 
Tamil Nadu Debt Relief Act XL of 1979. 
Further, there is also the expression ‘“notwith- 
standing anything contained in the Code of 
Civil Procedure, 1908,” occurring in this very 
section. It does not mean that the whole of 
the Code of Civil Procedure is to be excluded 
in which event, the Executing Court which 
functions under the Code will have no part 
to play. It cannot be said that the entire 
Limitation Act including section 5 is barred 
from consideration in the present case. 

i (Para. 5.] 


It is possible that there was some misappre- 
hension on the part of the Advocate, that it 
was enough for him to explain the delay 





*C.R.P. No. 1330 of 1981. 
21 st December, 1981. 
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when he was arguing the case. Itis not 
clear as to when the party approached him 
and when he gave the impression that an 
application had to be filed. As there is some 
likelihood of some mistake as to what the 
parties had to do, it is proper to give the 
petitioner an opportunity to tender appropriate 
evidence in explaining the delay in the Court 
below. (Para. 7.] 


Case referred to:— 


P. S. Angayya Raja, a frm by Partner v. 
A. K. D. Alaguraja Hakdar of Rajapalayam 
Chatram Charities, 1976 T.L.N.J. 21. 


Petition under section 115 of Act V of 1908 
praying the High Court to revise the Order 
of the Court of the Subordinate Judge, 
Madurai, dated 9th December, 1980 and made 
in E.A. No. 1198 of 1979, in E.P. No. 93 
of 1978 in O.S. No. 379 of 1976. 


S. Ramalingam, N. Thiagarajan and G. 
Manjula, for Petitioner. 


A. Shanmughavel and Jayalakshmi Shan- 
mughavel, for Respondents. 


The Court delivered the following 


JupcMenT.—This civil revision petition has 
been filed against the order of the Subordi- 
nate Judge in Madurai in E.A. No. 1198 of 
1979, which was an application filed on behalf 
of the third defendant in O.S. No. 379 of 
1976, under section 5 of the Limitation Act, 
1963. The plaintiff filed the suit against her 
for recovery of a sum of Rs. 7,450 due on a 
mortgage for a sum of Rs. 5,000. The third 
defendant claimed that she was entitled to the 
‘benefits of the Tamil Nadu Debt Relief Act, 
XL of 1979. This Act came into force on 
the 15th of July, 1979. It was published in 
the Official Gazette on 13th June, 1979. By 
section 21 of the said Act, it was provided 
that where, in execution of any decree, any 
immovable property in which a debtor entitled 
to the benefits of the Act had an interest, had 
been sold on or after the 14th day of July, 
1978, then notwithstanding anything contained 
in the Limitation Act, 1963, and notwith- 
standing that the sale had been confirmed, 
any judgment-debtor claiming to be entitled 
to the benefits of the Act, may apply to the 
Court within ninety days from the date of the 
publication of the Act in the Tamil Nadu 
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Government Gazetie, to set aside the sale and 
the Court should, if it is satisfied that the 
applicant was a debtor entitled to the benefits 
of the Act, order the sale to be set aside and 
thereupon, the sale would be deemed not to 
have taken place at all. Before passing such 
an order, it was necessary to give notice to 
the auction-purchaser and other persons inte- 
rested in the sale. In the present case, the 
sale took place on 27th November, 1978. 
The sale having taken place after 14th July, 
1978, section 21 would prima facie apply. 
The third defendant filed the application only 
on 18th September, 1979. Calculated from 
13th June, 1979, the last day for the filing of 
the application would be 11th September, 
1979. There was thus a delay of seven days 
in filing the application. 


2. In explanation of this delay, in the affida- 
vit in support of the application it was 
stated :— i eta 


“Today I am filing an application under 
section 21 of the Act XL of 1979. Under 
section 21 of the Act, 1979, I ought to have 
filed the application on or before 13th 
September, 1979. My advocate has been 
under the bona fide mistaken impression that 
since that Act had come into force on and 
from 15th July, 1979, I am entitled to file 
that application till 15th October, 1979. 
On the night of 14th September, 1979, when 
we were preparing the petition, it had been 
noticed that ninety days have to be calculat- 
ed from the date of publication of the Act 
and I ought to have filed the application 
before 13th September, 1979. Since 15th 
to 17th were holidays, I am filing this appli- 
cation today (18th). Consequently, there 
is a delay of 4 days in filing the applica- 
tion under section 21 of Act XL of 1979. 
Hence I am filing this application to excuse 
the delay of four days in filing this appli- 
cation”. 


A counter-affidavit was filed by the: decree- 
holder and the Court below held that the third 
defendant had not produced any affidavit from 
the Advocate who had advised her wrongly, 
as was done in (P. S. Angayya Raja, a 
firm, by Partner v. A. K. D. Alagu Raja 
Hakdar of Rajapalayam Chatram Charities?) 


— 


1. 1976 T.L.N.J. 21. 


I] CHELLAMMAL s. SEETHALAKSHMIAMMAL (Sethuraman, F.) 


That decision appears to have been relied on, 
on behalf of the third defendant. The learn- 
ed Subordinate Judge held that the applica- 
tion was not filed within time and that the 
application to excuse the delay could not be 
accepted. It is this order that is sought to 
be challenged by the third defendant in the 
present revision petition. 


3. Mr. Ramalingam, learned counsel for the 
revision petitioner, contended that there was 
a bona fide mistake on the part of the Advo- 
cate who advised the third defendant and that 
in such a case, the delay should have been 
excused. For the respondents, Mr. A. Shan- 
mugavel contended (7) that the provisions of 
the Limitation Act, did not apply to this case; 
and (ii) that, in any event, the delay has not 
been properly explained in the affidavit. 


4. With reference to the first submission, 
Jearned counsel for the respondents referred 
me to the provisions of section 21 of Tamil 
Nadu Debt Relief Act (XL of 1979). That 
section runs as follows :— 


“Where, in execution of any decree, any 
immovable property in which a debtor en- 
titled to the benefits of the Act had an inte- 
rest, had been sold or foreclosed on or after 
the 14th day of July, 1978, then, notwith- 
standing anything contained in the Limita- 
tion Act (XXXVI of 1963), or in the 
Code of Civil Procedure (V, of 1908) and 
notwithstanding that the sale had been con- 
firmed, any judgment-debtor claiming to be 
entitled to the - benefits of this Act, may 
apply to the Court within ninety days from 
the date of thé publication of this Act in 
the Tamil Nadu Government Gazette, to 
set aside the sale and the Court should, if 
it is satisfied that the applicant was a debtor 
entitled to the benefits of this Act, order 
the sale to be set aside and thereupon, the 
sale or foreclosure shall bedeemed not to 
have taken place at all’. 


According to him, the expression, “notwith- 
standing anything contained in the Limitation 
Act, 1963,” rules out of consideration the 
entire Limitation Act, including section 5 
thereof. If so, in his submission, we are left 
only with section 21 of the Act, which provi- 
des only a period of ninety days and, so long 
as this application was not filed within that 
period, there is no question of the sale -being 
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set aside. For the petitioner, Mr. Rama- 
lingam submitted that the relevant words, 
namely, “notwithstanding anything contained 
in the Limitation Act, 1963” were introduced 
into the Act only to see that there was no 
conflict between section 21 of the Act and 
Article 127 of the Limitation Act. Arti- 
cle 127 of the Limitation Act, provides for a 
period of sixty days from the date of the sale, 
for setting aside the sale in execution of a 
decree, including any such application by a 
judgment-debtor: As a different period was 


‘provided for in section 21, the submission is 


that the words, “notwithstanding anying con- 
tained in the Limitation Act, 1963”, were in- 
troduced so as to get Article 127 out of the 
way. 


5. I consider there is substance in this submis- 
sion. The Legislature did not completely 
rule out of consideration the entire Limita- 
tion Act. The words have to be understood 
only in the context of avoiding a conflict be- 
tween the Limitation Act and section 2] of 
the Tamil Nadu Debt Relief Act XL of 1979. 
Further, there is also the expression, ‘nof- 
withstanding anything contained in the Code of | 
Civil Procedure, 1908”, occurring in this very 
section. It does not mean that the whole, 
Code of Civil Procedure is to be excluded, 
in which event, the executing Court which ' 
functions under the Code will have no part | 
to play. For the above reasons, I do not 
find it possible to accept the submission of, 
Mr. Shanmugavel that the entire Limitation 
Act including section 5 is barred from consi- 
deration in the present case. 


6. As regards the second point of explana- 
tion regarding the delay, the relevant para- 
graph in the affidavit has already been extract- 
ed above. The contention of Mr. Shan- 
mugavel is that the petitioner had gone to the 
Advocate only on 14th September, 1979, and 
that she could not have had any inkling of 
the Advocate’s impression prior to that date. 
As 14th September, 1979, itself is outside the 
period of ninety days, there is no question of 
any condonation of delay because the entire 
delay is due to the laches on the part of the 
petitioner herself. For the petitioner, the 
submission was that the Advocate who draft- 
ed the affidavit had himself argued in the 
Court below that there was a mistake on his 
part. If really an affidavit from him was 
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called for, or his evidence was to be record- 
ed; he would have been in'a position to ex- 
plain the. matter. . l 


7. It is possible that there was some mis- 
apprehension on. the part of the Advocate that 
it was enough for him to -explain the delay 
when he was.arguing the case. It is not clear 
as to when the party approached him and 
when he gavé the impression that the applica- 
tion had to be filed by 15th October, 1979. 
As there is some likelihood of some mistake as 
to what the parties had to do, I think it pro- 
per to give the petitioner an ‘opportunity to 
tender appropriate evidence in explanation of 
the delay in the Court below. The petition 
is accordingly allowed and the matter, remand- 
ed to the executing Court for taking evidence 
on the question of delay and dispose of the 
execution application in accordance with law. 
There will be no order as to costs. 


R.S. > Matter remanded. 


+ 





IN THE HIGH COURT OF JUDICA 
TURE AT MADRAS. 


PRESENT :— G. Ramanujam, 7. 
Amirthammal and others .. Appellanis* 
J. 

M. K. Mani Iyer Respondent. 


(A) Decree—Construction—Decree passed by 
trial Court for specific performance—Restora- 
tion of decree by High Court in second appeal, 
subject to certain additional conditions — 
Decree, ‘nature of — Whether preliminary 
decree or final decree. 


(B) Limitaion Act (XXXVI of 1963), 
Articles 136 and 137—Applicability. 


Held: The High Court in second appeal 
had restored the decree passed by the trial 
Court for specific performance of an 2 gree- 
ment of reconveyance sybject to addition 
of certain conditions, namely, that the 
plaintiff was ‘liable to pay additional 
amounts directed to be ascertained over 
and above the sale consideration and the 
final decree sha 1] be passed thereafter. The 
trial Court had granted 2, decree for Speci- 





* S.A. No. 2648 of 1977. 
25th S*btember, 1981, 
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fic performance on condition that the plain- 
tiff deposited the amount of sale considera = 
tion within a Specified time and that hed 
been paid by the plaintiff in pursmance of 
the decree in the secord appeal. But as 
something, more had to be done toascertajn 
the additional liability of the plain tif under 
the High Court decree, the decree can be 
taken to be only a preliminary decree. Once 
the decree is treated to be a preliminary 
decree, then, on the analogy of partneship 
suits and saits for accounts, Articles 136 
and 137 of the Limitation Act, wil] not 
apply. On the wordirg of Article 136 of 
the Limitation Act the period of limitation 
will begin te run only when the decree 
becomes erforceable. As the decree is a 
preliminary decree and not executable 
straightaway, the application for passing 
final decree isnot barred. It is well-esta be 
lished that there is no time limit for filing 
an application for passing a final decree. 
An application for passinga final decree is 
notan application in execution and the 
question of execution willarise only if the 
decree is final and executable. [Para. 16.] 


T 


Cases referred to:— 3 


Abdul Shakir Sahib v. Abdul Rahiman Sahib, 
(1923) I.L.R. 46 Mad. 148: 44 M.LJ. 107: 
17 L.W. 216: A.J.R. 1923 Mad. 284; Sandh- 
yard Rani v. Sudha Rani, (1978) 1 S.C.J. 
464: (1978) 2 S.C.R. 839: (1978) 2 S.C. 
C. 116: A.I.R. 1978 S.C. 537; K. Kalpana 
Saraswathi v. P. S$. S. Somasundaram Chet- 
far, (1980) 1 S.C.C. 630: (1980) 2 S.C. 
R. 293: A.I.R. 1980 S.C. 512; Saraswathi 
v. Somasundaram, (1977) 2. M. L. J. 68; 
K. S. Doraiswami Nadar v. Vinayaka 
Ratnaswami Nadar, (1969) 1 M.L.J. 392; 
Balakrishna and Sons v. State of Madras, 
(1961) 1 S.C.J. 712: (1961) 1 An.W.R. 
(S.C.) 207: (1961) 1 M. L. J. (S. C.) 
207: (1961) 2 S.O.R, 136: 'A.I.R. 1961 
S.C. 1152. ` 


Appeal against the Decree of the District 
Court, Coimbatore East at Erode dated 
10th October,1977 in Appeal Suit No. 242 
of 1976 preferred against the decree of the 
Court of the District Munsif, Erode jn 
I.A. No. 667 of 1973 in O.S. No. 291 of 1959. 
K. Alagiriswamt for 
Appellants. 


and A. Veeraswamz, 


H AMIRTHAMMAL 0,. MANI 


N. Seoamani and N. Krisknamitra, for Res» 
pendent. i : 


The Qourt delivered the following 


JUDGMENT.--Legal Representatives of the 
first defendant in O. 5. No. 291 of 1952 
on the file ofthe District Munsijff, Erode 
who were unsuccessful in both the Courts 
below are the appellants herein. 


2. Therespondent herein filed the said 
Suit for specific performance cf an agree 
ment of reconveyance. One Mariappan, 
Rajagopalan and Angappan had sold the 
property covered by that suit to the first 
defendant under a sale deed dated 19th 
February, 1946. On 20th February, 1946, 
the vendee, the first defendant, had ex- 
ecuted an agreement Of reconveyance in 
favour of the vendors, Mariappan and 
others. The vendors had executed a 
mortgage of the right of reconveyance to 
the vendee. One Kuppayammal, the 
mother of the first defendant had filed a 
sult O. S. No. 290 of 1949 against Mariap- 
pan the third defendant and obtajned a 
decree. In execution of that decree the 
second defendant had attached the said 
right to obtain reconveyance. Jn pursuance 
of that attachment thatright was brought 
to s: le and purchased by the first defen dar t 
on lth April, 1952. The sale was con» 
firmed. Since the other two vendors, 
Rajagopalan and Angappan were not par. 
ties to the said suit O. § No. 290 of 1949, 
the first defendant, as a resylt of the Courts 
- auction-purchase could obtain only 1/3rd 
right in the reconveyance, belongirg to 
Mariappan. The plaintiff had obtained an 
assignment of the reconveyance from Raja -~ 
gopalan and Angappan urdera deed Fx» 
hibit 4 dated 5th October, 1951. Similarly, 
under ExhibitA-5 dated [1th February,1952, 
the plaintiff obtained an assignment of the 
said right fom the third defendant but 
this was after the attachment was effected 
in O. 5. No. 290 of 1949 and hence it is 
ineffective. Itis in these circumstances the 
plaintiff filed the suit O. S. No. 991 of 
1952 for specific performance of the agree- 
ment of reconyeyarnce in respect of the 
entire suit property rr in the alternative in 
respect of 2/3rd share belonging to Raja- 
Sopalan and Angappen and for recovery 
of possession. i 


IYER (Ramanujan, F-) 


. mained ex parte and ‘it 


327 


3. In the said suit, defendants 3 and 4re 

j was resisted only 
by defendants i and 2. - The defence taken 
by them was that the “-plaintiff is not 
entitled to obtain a reconvyeyance without 
redeeming the mortga se over the right of ree 
conveyance by payirg the proportjor.ate 
share of his assigrors, Angappan ard 
Rajagopalan and that the plaintiff is enti- 
tled to reconveyance cf the shareof Angap 

pan and Rajagopalan only on payment of 
Prorata share ofthe recOnveyance a mourt. 


4. The trial Court passed a decree direct- 
ing the first defendart to execute a deed 
of r€conveyance of the suit property in 
favour ol himself ard the plaintiff onthe 
plaintiff depositirg a sum of Rs. 1,450 
into Court within a period of one morth. 
On appeal, the lower appellate Court 
took the view that the right to seta re- 
conveyancejrom Angappanand Rajagopalan 
stood extinguished and that, the 
plaintif is not in any evert entitled to a 
reconveyance withOvt redeeming the 
mortgage aver the right of reconveyance 
or paying the proportionate skare of 
his assignors, ngappan and Rajagcpalan. 
In that view the lower appellate Court 
reversed the decree of the the trial Court 
and dismissed the suit. 


5. The matter was taken in Second Asm 
peal No. 262 of 1956 to this Court. In the 
second appeal the plaintiff had no objection 
fora decree being passed subject to the 
plaintiff paying his vendors’ sFare of the 
mortgage money and on his complying 
with such equitable terms and conditions 
as may be imposed by the Court. This 
Court byits judgment dated'13th November, 
1958, setaside the decree and judgment of 
the lower appellate Court and restored the 
decree and judgment of the trial Court 
Subject to the following terms: 

1, The trial Court do ascertain the 
exact amount payable to the first defen 
dant under the decree in O.S. No. 999 
of 1949 and 710 of 1948 on the file of 
the Court of the District Munsif, Erode 
upto date and the plaintiff has to pay 
2/3rd of the same to the first defendant. 


2. In respect of the mortgage amount 

of Rs. 700 and interest accrued thereon 

at 12% per annum from the date of the 
> 
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mortga ge viz., 30th March 1946, the plain»... 
' tiff shall pay 2/3rd tothe first defendant, » 


3. _ The plaintiff if entitled to get credit 
ofa sumof Rs. 483-5-4 being the -1/3rd 
of the sum of Rs. 1,459 deposited as 


the sale consideration for the right of. 


conveyance, 


4, The plaintiff is entitled to mesne 
profits from 10th February, 1954, the date 
of deposit of Rs.1,420and the same will 
be aScertained by the trial Court under 
Order 20, rule 12, Civil 
Code. 


5. The amoynt dueto the plaintig by way 
of mesne profitsand the sum of Rs, 483-54 
which has to be given credit tothe. plain« 
tiff as the 1/3rd of the amount deposited 
will be set off against the amounts to be 
. determined as ultimately payable by the 
plaintiff. - 


6. The trial Court will a pass a final 
decree after the amounts due under the 
above clayses were ascertained in favour 
of the party entitled.” 


6. After the amourts have in fact 
Deen ascertained as per the said decree 
of this Court, an application, I. A. No. 
667 of 1973 was filed by the plaintiff for 
passing a final decree directing the first 
defendant’s legal representatives, appels 
Tants l to 6 herein to execute a deed of 
reconyeyance as regards the 2/3rd share 
of the suit propectyand put the plaintiffin 
joirit possession of the same, or in the 
alternative, to divide the suit lands into 
three shares and allot two such shares to. 
the plaintiff with past and future mesne 
profits from the date of the final decree. 


7- “The said application was opposed by all 
theappellants herein contending as follows: 
Since the plaintiff did not ask fo: the exes 
cution of conveyance and for possession 
within three years fromthe date of judg- 
‘ment and decree dated13th November, 1958 
‘in Second Appeal No. 262 of 1956 thepresent 
application was barred. The right to get 
joint possession was also barred, and con - 
sequently the plaintiff was not entitled to 
mesne profits since the decree was not a 
preliminary decree. The said decree of the 
High Court dated 13th November ,1958, isa 
-final and executable decree and not a preli- 
minary decree. As the same was not execut- 
sed within three years as provided in Article 
è 
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182:of the “Limitation . Act, the decree 
cannot be executed in 1973 after a period 


of 12 years as provided ir secticn 48, 
Givil Procedure Code. Further, the 
decision of the High Court in C.R.P. 


No. 671 of 1965 which has concluded 
the rights of parties in relation to the decree 
for specific performance and the right to 
havea sale deedexecuted in his favour. 
Hence, it operates as res judicatia tO the 
plaintiff’s application for passing a fina] 
decree, 


Court framed the following points for 
consideration: (1) Whether the decree 
granted in favour Of the plaintiff for 
getting the saje deed in his favour has 
become barred as contended by the ap» 
pellantsas the plaintiff had not fileda peti« 
tion for execution within three years from 
13th November, 1958,the date of judgment 
in the second appeal in the High Court, 
and (2) What is the amount payable by 
the plaintiff to the respondents (appellents) 
as per clauses ]to6 in the said decree 
13th November, 1958, in S.A. NO. 262 of 
1956 of High Court, -© Madras. On the 
first point the trial Court held that the 
decree passed by the High Court is only 
a preliminary decree and, therefore, there 
isno question of limitation for filling an 
application for passing a final decree. On 
the second point the tria] Court held that a 
sum Of Rs. 1,639.90 is liable to be paid by 
the plaintiff to the respondents and in that 
view the plaintiff was directed to deyosit 
the said sum of RS, 1,639.90 on or before 
2ist October, 1976. The plaintiff having 
deposited the amount on 13th October, 
1976, the tria] Court passed a final decree 
directing the appellants herein to execute 
a sale deedin favour cf the plaintiff as 
regards 2/3rd Share of the suit prorerty 
and to put the plaintiff in joint possession 
of the same along with the appellants with. 
in 2 months failing which the plaintiff 
will be at liberty to get the sale deed exc- 
cuted through Court. The plaintiff wag 
also given liberty to move the Court 
for partition and Separate poSsessicr ej his 
2/3rd share on the execution of tke sale 
deed, 


9. The respondents (appellants) tock the 
matter in appeal to the lower appellate 
Court mainly questionirg the findirs of the 
trial Court that the decree passed in the 
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sujt isa preliminary decree and therefore 


itis not barred by time.The quantification - 
of the amount by the trial Court as payable’ 


by the plaintiffhas not been questioned 
though a cOntention had been raised that 
the claim of the plaintiff relating to mesne 
profits was also barred by time. The 
lo wer a ppellateCourt took the view thatthere 
is no merit in the contention that the 
decree passed by the trial Court as early as 
16th January, 1954, which has been restored 
by the decree of the High Court in S.A. 
No. 262 of 1956isa final decree capable 
of execution and as the plaintiff has not 
executed the said decree for specific perfor- 
mance within the time preScribed by law, 
the present application for passing @ final 
decree and to have the sale deed 
executed is barred by time, and that 
‘in view of the direction to assess the 
quantumcf mesne profits under Order 20, 
rule 12, Civil Procedure Code, by the 
High Court it would itself clearly indicate 
that the claim for mesne prOlits cannot 
be said to be barred by time. The lower 
appellate Court therefore affirmed the order 
of the trial Gourt passing a final decree 
directing the appellants to execute the sale 
deed in pursuance of the decree for Speci- 
fic performanceard fixingthe mesne pro. 
fits, In this second appeal the appellants 
(respondents before the Courts bel ow) have 
raised the only contention that the applica - 
tion for passing a final decree is barred by 
time asthe decree of the trial Gourt dated 
16th January, 1954, which had been restored 
bya decree of the High Court in S.A. No. 
262 of 1956 isa final decree capable of ege~ 
cution and, therefore, it should kave been 
executed within three years from the date 
of the High Court’s judgment as provided 
in Article 182 of the Limitation Act, and 
that in any event the 12 year’s time having 
elapsed since the date of the High Court’s 
judgment, no execution is possible and its 
execution iS barred by section 48 of the Code 
of Civil Procedure. Therefore, the main 
question that comes up for consideration 


hereis whether the decree passed by 
the trial Court which has been 
restored b the High Court im 


Second Appeal No, 262 of 1956 on 13th 
November, 1958, subject to certain cOndi- 
tions is a preliminary decree as contended 
by the plaintiff or whether it is a final 
-decreeas contended by the appellants. 

ML J—42 
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10. The learred counsel for the appellants 
would refer to the following obseryations of 
Anantanarayanan,CJ. when the same 
matter came before this Court in C. R. P. 
No. 671 of 1965 in support of his stand 
that the decree of the trial Court as re» 


gards specific performance is a final decree: 


‘‘Admittedly the deposit of Rs. 1,458 by 
the plainti Lad occured even prior to 
the disposal of the second appeal. Con- 
sequently as far as this aspect 18 con~ 
cerned, the restoration of the decree of 
the trial Ccurt would appear to entitle 
the plaintiff to ask for the execution of 
the conveyance and toask for possession 
forthwith fromthe date of the judgment 
in second appeal.” 


But the learned Chief Justice has subsequen- 
tly observed: 


‘¢ I am not deciding one way or the other 
whether the judgment and decree in 
second appeal referred to should be con= 
strued as partly preliminary and partly 
final or as totally preliminary as 
contended by Mr. Mohan. Now I am 
deciding whetker the decree for possession 
is now time-barred or otherwise.’ 


11. It is not, therefore, possible to take 
the decision of Anarntararayeren, CJ. as 
holding that the decree of the trial Court 
which has been restored by the High Court 
in S, A. No. 262 of 1956 is a final decree, 
That question has to be decided without 
reference to the said obseryatjons that the 
plaintifi is entitled to ask fo: the execu- 
tion of the sale deed and for joint possession 
fromthe date of the decree in the second 
appeal. 


12. A perusal of the decree in D. 
A. No. 262 of 1956 in a way indicates 
that the decree of the trial Court which 
has been restored by the High Court can 
only bea preliminary decree. The opera 
tive portion which is clause (1) of the 
High Court’s decree is as follows :— 


c That the decree of the lower appellate 
Court beand hereby is set aside and that 
of the Court of the first instance be and 
hereby restored subject to the term 
mentioned in the following clauses 2 
and 3” 


Clauses 2 and 3 relate to the plaintiff’s lia. 
bility to pay his share of the decree 
& 
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amount in O. S, No. 290 of 1949 and 
O. 5. No. 710 of 1948 and his liability to- 
pay a portion of his share of the mortgage 
. money payable on the mortgage, Exhibit 
Be2. Clauses 4 to 6 relate to the piaintiff’s 
right to get mesne profits and the other 
a mounts which have to be given credit to 
him against his liability under clauses 2 
and 3. Glause 8 of the decree is as follows :— 


‘That the trial Gourt do pass a final 
decree after the amounts due under 
clauses 2 to 6 supra were ascertained in 
favour ofthe party entitled.” 


Therefore, the decree proceeds on the basis 
that the trial court decree which has been 
restored by the High Court is a preliminary 
decree and the final decree has to be passed 
only after the amounts dve by the 
plaintiff to the first defendant had been 
determined. The expression ‘‘subject to” 
used in clause (1) of the decree would mean 
that the restoration of the trial Court’s 
decree is conditjonal upon the observance 
of the conditions Set out in clauses 2and 3. 
The expression “subject to’? has been 
construed as conditional upon by the 
Supreme Court in DBatekrishna@ Sons v. 
State of Madyas.1 


13. The judgment of the High Court in 
S.A. No. 269 of 1956 also throws some 
light on this queStion. The Court refers 
toa memo filed by the first defendant/ 
respondent in the appealand the plaintiff 
having expresSed no objection for a decree 

cing passed embodying the terms set cut 
in the memo. of the first defendant, The 
Court observes: 


“The learned advocate for the appel- 
lant intimates that his client has no 0 bjecs 
tion for a decree being given embodying 
the terms contained in paras, l and 2 of 
the Memo, and that with reference to 
paragraph 3 the question of mesne 
profits should be gone into at the time 
of the passing of the final decree by 
the trial Gourt, treating the decree to 
be passed by this Court a8 a preliminary 
decree and for which position there 
is warrantin the decision in Abdul Shakir 
Sakib v. Abdul Rahiman Sahib’ .2 
ee ee a a Ee ee TN 
1. (1961) 1 S.G.J. 712: (1961) 1 An.W.R. 
(S.G.) 207: (1961) 1M. LJ. (S.C.) 207: (1961) 2 
S.G, R., 736: A.T.R. 1961 S.G, 1152. 
2, (1923) I.L.R,46 Mad. 148: 44 M.L,J. 107: 
17 L.W. 216: AIR. 1923 Mad. 284, 
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The above observation also indicates that 
both the parties as also the Court proceed 
ed on the basis that the decree of the 
the decree of 
the trial Court should be taken to be a 
preliminary decree and the rights of parties 
have to be worked out On that basis in 
the final decree. 


14. The contention of the learned counsel 
for the respondents is thetapart from the 
intrinsic light thrown by the judgment and 
decreein S.A. 262 of 1956 as to the nature 
of the decree passed by the High Court, 
having regard to the fact that the trial 
Court’s decree has been restored subject to 
certain conditions, unless the conditions - 
are fulfilled the decree of the trial Court 
cannot be effective and enforceable, 
and itis only when all the conditions 
referred to in the High Court’s decree are 
satished, the decree will become a final. 
decree and executable. There is conside- 
rable force in the said submission of the 
learned counsel, Under clauses 2 and 3 
of the High Court’s decree the plaintiff 
has been meade liable to pay certain addi. 
tional amounts apart from the sale consi- 
deration Of Rs, 1,450 deposited already 
before the trial Court, In this case the 
amounts payable by the plaintiff to the 
respondents under clauses 2 and 3 of the 
decree came to be determined only inI.A. 
No. 667 of 1973 out of which the present 
appeal arises, Therefore, it is only after 
determination ofthe amounts due by the 
plaintiff under clauses 2 and 3 and a final 
decree is passed on that basis the plaintiff 
could ask for execution of the sale deed 
and not before, It may be that under the 
trial Gourt’s decree as originally passed the 
plaintiff could ask for a sale deed treating 
the same as final, for the plaintiff’s lia bi. 
lity as per the tria] Court’s decree is only 
to deposit a sum of Rs. 1,450 and there 
was no further jiability. But the said 
decree has been restored and modified ` by 
the decree ofthe High Gourt, The modi- 
fication is that the decree of the trial Court 
directing the execution of the sale deed is 
made subject to the plaintiff’ payingcertain 
additional amoyntsinaddition to the deposit 
of sale conSideration which has already 
peen made, The decree ofthe High Court 
specifically says that the additional z mount 
due by the plaintiff in addition to the'sale 
consideration will have to be ascertained. in 
the final decree proceedings, Therefore, 
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the plaintiffs rightto get a sale deed could 
not arise unless the conditions under 
which the decree has been restored are 
complied with. The restoration of the 
decree of the trial Court by this Court is 
not independent of the conditions set out 
in the other clauses of the decree. 


15. The learned counsel for the appellants 
however contends that a decree may be 
partly preliminary and partly final, and 
that the decree of the trial Court in this 
case should be taken to be partly prelimi. 
nary and partly final. According to the 
learned counsel], the portion of the decree 
providing for the execution of the sale 
deed on deposit of theamount is a fina] 
decree though the other portion of the de- 
cree directin the ascertainment of the 
amounts payable by the plaintiff to the 
defendants can be taken to be preliminary. 
It is true,in certain cases it js possible to 
construe a decree as partly preliminary and 
partly final. Rut in this case since the decree 
of the trial Court has been restored Subject 
to the condition that the plaintiff’s lia bi- 
lity to pay additiona] amounts to the defen. 
dants is determined, the decree as modified 
by the High Court is only a fpreliminary 
decree, 


16. The learned counsel for the appellants 
places Strong reliance on a decision of the 
Supreme Court in Sandhya Rani v. Sudha 
Rani! in support of his general submission 
that a decree passed in a suit for specific 
performance can only be a final decree, 
In that casea contract Ofsale was to be 
completed by April, 1956. However, the 
sale was not completed even though the 
plaintiff called upon the defendant to com. 
plete the transaction, The plaintiff there. 
after filed a suit and the suit was decreed 
on 30th April, 1962. Under the decree the 
Plaintiff was required to deposit the balance 
of the consideration within 30 days of the 
date of the decree. However, she did not 
deposit the amount within that date. 
She asked for extension of time, and 
the extension oftime sought for was given 
by the Court on condition that in the 
event of default of deposit, the suit would 
stand dismissed. The question arose as to 
whether the order extending the time for 


a a ee ee 
1. (1978) 1 S.G.J. 464; (1978) 2 S.G.R. 839; 
(1978) 2 S.G.G. 116; A.I.R. 1978 S.Q, 537, 


AMIRTHAMMAL 0. MANI IYER (Ramanujam, 7.) 


~ 


331 


deposit on condition thatin the event to 
default the suit will stand dismissed is a 
preliminary decreeora final decree. The 
Supreme Court observed; 


‘To assert that the decree made in a suit 
for specific performance of contract for 
sale of immovable property calling upon 
the purchaser to deposit the balance of 
consideration within the time stipulated 
in the decree with sypereadded condi. 
tion that in the event of default the suit 
would stand dismissed, isa prelimirary 
decree, is to ignorethe relevant provis 
Sions Of the Code cf Civil Procedure 
which require in certain types of suits 
to pass preliminary decree, In such a suit 
when contented, each party would be 
accusing the opposite party of committing 
breach Of contract. The right to ask for 
specific performance of contract would 
be adjudicated upon and in fact in this 
case it was adjudicated upon. The trial 
Court did call upon the defendant to 
execute the conveyance on receipt of con- 
sideration. Such a decree could never 
be said to be preliminary decree”, 


Based on the said judgmentit is the subse 
mission Of the learned counsel that a decree 
calling upon the defendant to execute a 
conveyance on receipt of consideration 
could never besaidto be a preliminary 
decree. As already stated,if the decree of 
the tria l] Court directing the execution of the 
Sale deed on the plaintiff depositing the 
amount of consideration stood as it is, it 
cannot be construed to be a preliminary 
decreeas per the said decision of the Supreme 
Court. But in this case the decree 
of the trial Court has been restored by the 
High Court subject to the condition that 
the plaintiff’s liability to pay additional 
amounts in addition to the sale considerae 
tion is to be ascertained and the finzl 
decree should be passed thereafter. Theres 
fore, the said decision of the Supreme 
Court cannot apply to the facts of this 
case where the decree of the trial Court 
as restored and modified by the High 
Court is one which does not determine 
fully the amount to be depcsited by the 
plaintiff for getting the sale deed executed 
by the defendants. As a matter of fact, 
the facts of this case will attract the prine 
ciple laid down by the Supreme Court in a 
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ater decision in K. Kalpana Saraswathi 
v. P. S.S. Somasundaram Chettiar, In that 
case ‘A’ had agreed to sell his house to 


°B’in 1967 for a sum of Rs. 4 lakhs which 
was Subject to an equitable mortgage in 
favour ofa Bank. The trial Court decreed 
to suitfor specific performance directing A 
to deposit the mortgage amount within a 
specified time with interest and that failure 
te pay the amount would resultin the suit 
being dismissed. A did not deposit the 
mortgage amount witbin the prescribed 
time,, But later the mortgage amount due 
to the Bank had been paid and an assign» 
ment of the mortgave had been ob‘ained by 
A. A Division Bench of this Court in Saras. 
watki v. Somasyndaram Ch ttiar2 out Of which 
the appeal before the Supreme Court arose 
while holding that the direction to makea 
deposit into Court within three months 
was valid, vacated the default clause, 
namely the dismissal ofthe suit on ror= 
payment within the time. When tke matter 
was taken up to the Supreme Court, the 
Supreme Court took the view that having 
regard to section 28 of the Specific Relief 
Act the proper course in such casesis to 
pass a decree for specific performance which 
would for all practical purposes be a 
preliminary decree and the suit would 
continue toand be under the contro] of 
the Court until appropriate motion was 
made by either party for passing a final 
decree. The learned counsel for the respon «= 
dent refers to this decision of the Supreme 
Courtand submitsthat in all cases where 
time is granted for deposit of the sale 
consideration for geytinga decree for Speci- 
fic performance, the decreeshould be taken 
to bea preliminary decree. As already 
nointed out, in this case, though the trial 
Court gavea decree for specific perfor mance 
on condition that the plaintiff deposits the 
amount Of sale consideration within a 
specified time and that has been paid, the 
further amounts have to be paid by the 
yaintiff in pursuance of the decree in S.A. 
No. 262 of 1956. Therefore, as somethin 
has to be done to ascertein the additiona] 
liability of the plaintiff, the decree can 
be taken to be onlya preliminary decree. 
n Abdul Shak-r Sahib v. Abdul Rahiman 
$2463 a Division Bench of this Court had 
es ee ee 
1. (1980) 1 S.G.G, 630; (1980) 2 S.G.R, 293: 
A.LR. 1980 S.G. 512, 
.2, (1977) 2 M.L J. 68, 
3, (1923) LL.R46 Mad. 148: 44 M.L.J. 107. 
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held that where, in a suit for specific pére 
formance ofa contract for sale of certain 
lands, the origina] Court passed a decree 
directing the defendant 10 execute a cons 
veyance on tbe plaintiff payirg the price 
within a certain time, the decree is in the 
Nature of a preliminary decree, the origi- 
na] Court keeping control over the action 
and having full power to make any just 
and necessary orders therein, including 
in appropriate cases the extension af the 
time limited by the decree. It is, therefore, 
not possible for me to accept the contention 
of the appellants that the decree of the 
trial Court directing execution Of the sale. 
deed should be taken to bea final decree 
and as such executable. Once the decree 
is treated to be a prelimirary decree, then 
on the analcgy of partnership suits and 
Suits for accounts, Articles 126 and 137 
of the Limitation Act will not apply. In 
K. §. Doraiswami Nadar and others v. 
Vinayaka Ratnaswami Nadar and others! a Divi- 
sion Bench of this Court had held that an 

application for passing firal decree in a 

partition suitis notin executicn andas such 
number of applications for passing a fina] 
decree in parts are permissible and neither 
Article 136 nor Article 137 of the Limita. 
tion Act would apply tOo applications for 
passing final decrees, and that the position 
is so well established that it is hardly 
necessary to refer to any authority. Even 

otherwise,on the wording of Article 136 
of the Limitation Act the period of limite. 
tion will begin torun only when the decree 
becomes enforceable. As it hasalrez dy been 
held that the decree is only preliminary 
and not executable straightaway, the ape 
plication for passing a final decree is not 
barred. Jt is well-established that there is 
no time-ljmjt forfiling an application for 

passing a final decree. An application for 

passing a final decree is not an application 

in execution and the question of execution 

willarise only if the decree is finaland ex- 

€cutable. In this view of the matter, I am 
inclined to agree with the conclusion arris 
ved at by both the courts below. 

17. The result is the second appe2.! fails 
and is dismissed. There will, however, be 
no order as to costs. 


R. S. 


— 





Second appeal dismissed. 
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IN THE HIGH COURT OF JUDICA- 
TURE OF MADRAS. , 


PRESENT :—R. Sengottuvelan, J. 


P. R. Panduranga Chettiar 
Petitioner 


YV. 


Ezumalai and Kannan alias Anna Stores 
represented by Ezumalai and others 
Respondents. 


Civil Procedure Code (V of 1908), section 50 
—Death of judgment-debtor during the pen- 
dency of execution proceeding—Transmission 
of decree from District Munsif's Court Vellore 
fo District Munsif’s Court Arni—Application 
by decree-holder to implead the legal repre- 
_ sentatives of the judgment-debtor made in 
Arni Court—Application rejected—Applica- 
tion before the District Munsif's Court Vellore 
also dismissed—Dismissal by latter Court set 
aside. 
Held; Section 50 ot the Code of Civil 
Procedure clearly states that in case where a 
judgment-debtor dies before the decree has 
been fully satisfied, the holder of the decree 
is entitled to apply to the Court which passed 
the decree to execute the same against the 
legal representatives of the deceased. There- 
fore the order of the District Munsif, Vellore 
dismissing the application to bring on record 
the legal representatives of the deceased 
judgment-debtor is set aside and he is direct- 
ed to implead the legal representatives. 
(Para. 2.] 


Case referred to:— 


Swaminatha Ayyar v. Vaidyanatha Sastri, 
ee I.L.R. 28 Mad. 466: 15 M.L.J. 


Petition under section 115 of Act (V of 1908) 
praying the High Court to revise the Order 
of the Court of the District Munsif, Vellore 
dated 24th January, 1980 and made in E.A. 
No. Nil of 1980 G. No. 20832 of 1979 in 
O.S. No. 96 of 1961. 


a 








ee eee 


*C.R.P, No. 1635 of 1980. 


17th December, 1981, 
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M. N. Padmanabhan, for Petitioner. 


Manivannan, for Respondent. 


The Court made the following 


Orver.—This revision petition is filed against 
the order of the District Munsif, Vellore, pass- 
ed in G. No. 20832, dated 12th November, 
1979, filed by the decree-holder seeking to 
implead the legal representatives of the judg- 
ment-debtor (2nd defendant) who died pend- 
ing the execution of the decree. It seems 
the decree had been transferred from the Dis- 
trict Munsif Court, Vellore to the District 
Munsif Court, Arni and it has to be noted 
that this is 12 years application. On the 
death of the second defendant, the decree- 
holder filed an application for impleading the 
legal representatives before the District Munsif 
Court, Ami in O.E.A. No. 22 of 1979 in 
O.E.P. No. 525 of 1973. The learned 
District Munsif, Arni, seems to have passed 
an order stating that the Court, which passed 
the decree, could alone implead the legal 
representatives and dismissed the said appli- 
cation. Consequent on the said order, the 
decree-holder filed an application before the 
District Munsif, Vellore who passed the decree, 
for impleading the legal representatives. The 
learned District Munsif, Vellore, dismissed 
the application on the ground that the execu- 
tion petition is pending before the District 
Munsif Court, Arni. 


2. The order of the learned District Munsif 
Vellore is incorrect. Section 50 of the Code 
of ‘Civil Procedure, clearly states that in case 
where a judgment-debtor dies before the decree 
has been fully satisfied, the holder of the 
decree is entitled to apply to the Court which 
passed the decree to execute the same against 
the legal representative of the deceased. In 
a case reported in Swaminatha Ayyar v. 
Vaidyanatha Sastri+, this Court laid down that 
in a case where the decree had been transferred 
to some other Court, the Court that passed 
the decree has got jurisdiction to implead the 
legal representatives. Therefore, the order 
of the learned District Munsif, Vellore is set 
aside and he is directed to implead the legal 
representatives of the second defendant. 


mamma es Pn TY I TS a Da aE er a 
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3. In the result, the civil revision petition 


is allowed. There will be no order as to 
costs. i i 
R.S. —— Petition allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—M . Fakkir Mohammed, J. 


Chithiraivadivu Ammal Petitioner* 


v. 
Dr. Moses T. Sundar Respondent. 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960) (as amended by 
Act XXIII of 1973), sections 10 (2) (1) and 
10 (3) (a) (i1)—Payment of rent by tenant in 
lump sum for 11 months, whether amounts to 
wilful default. 


Held, in this case it cannot be said that the 
tenant has committed any wilful default as the 
landlady had let the tenant believe that he 
might remit the rents in Jump sum and had 
been receiving the rent in lump sum from 
about the year 1955 till the notice was issued 
for the first time in 1976. |Para. 13.] 


So far as the requirement for own use is con- 
cerned, it is true that in case a landlord or 
landlady required the premises for own occupa- 
tion, the question of bona fides is alien for 
consiedration, unless there are compelling cir- 
cumstances to disbelieve the revision of the 
landlord or landlady. [Para. 15.] 


Cases referred to:— 


Komalam Ammal y. Ashoka Cycle and Motor 
eee (1980) 1 M.L.J. 194; Basappa v. 
Jumnadass, (1979) 1M. L. J. 317; Naga- 
linga Josier v. The Trust, (1972) 2 M.L.J. 
623: 85 L.W. 738; Anandayee Ammal v. 
S. M. Khaja and Company, (1967) 1 M.L. 
J 368: 80 L.W. 225. 


Petition under section 25 of Tamil Nadu 
Buildings (Lease and Rent Control) Act 
(XVIII of 1960) (as amended by Act XXIII 
of 1973), praying the High Court to revise 
the Order of the ‘Court of the Subordinate 


SS SS lS fi oS lanes 


*C.R.P. No. 1851 of 1981. 
LE eee 24th December, 1981. 
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Judge, Tirunelveli (Principal) (Appellate 
Authority), dated 24th September, 1980 and 
passed in C.M.A. No. 2 of 1979 (R.C.O. 
P. No. 123 of 1977, DMC Tirunelveli) Rent 
Controller. 


S. Destkan, for -Petitioner. 
B. Kumar, for Respondent. 


The Court made the following 


Orver.—In this case the. revision petitioner 
is the landlady who has filed H.R.'C.O.P. 
No. 123 of 1977 on the file of the Rent Con- 
troller, Tirunelveli for eviction of the tenant, 
who is a medical practitioner on the ground 
of wilful default in the payment of, arrears 
of rent for 11 months between September, 
1976 and July, 1977 tothe tune of Rs. 705 
deducting Rs. 10 paid in excess for August, 
1976. The contention of the landlady be- 
fore the Rent Controller was that the tenant 
is a chronic wilful defaulter in the payment 
of rent and that he has committed wilful de- 
fault as mentioned above in the payment of- 
11 months rent. 


2. The plea of the tenant is that the Jand- 
lady had requested him to make lumpsum: 
payment stating that if payments are made. 
monthly they would be spent away and that 
even though the tenant was paying the rent in 
lumpsum in the past, the landlady was receiv- 
ed the same without any demur. 


3. After a fulfledged enquiry, the Rent Con- 
troller found that the landlady had Jed the ten- 
ant believe that he shouid pay the rent in. 
lumpsum, that there was no wilful default in 
the payment of rent. The landlady had also 
added another ground that the building was 
required for her own occupation for the pur- 
pose of education of her children at Tirunel- 
veli. The plea of the tenant is that the re- 
quirement for educating the children is-not a 
bona fide one and that the landlady’s inten- 
tion was to let out the premises for higer rent. 


4. Still another ground stated in the peti- 
tion was that even though the building was 
let out for residential purpose, the tenant has 
been using the residence as a clinical labora- 
tory also. The learned Rent ‘Controller has 
found that the evidence in the proceedings 
revealed that the children of the landlady 
might study only in the tutorial college at 
Tirunelveli, that P.W. 2 had stated that he 
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did not know the tutorial college, where their 
Sons are studying and that in Exhibit A-12 
letter, dated 1st June, 1974 the purpose of the 
requirement of the building was stated as for 
managing the property as well as for 
higher education and that therefore the require- 
ment of the landlady was not true and bona 
fide. | 


5. Regarding the use of the premises as a 
clinicial laboratory is concerned, the evidence 
disclosed that a major portion of the building 
was utilised by the doctor-tenant for residen- 
tial purposes only, even though the room was 
utilised as a clinic and that the landlady 
admitted in evidence that the tenant had taken 
the building mainly for running a clinic. 
Therefore, the learned Rent Controller has 
found that the third ground stated in the peti- 
tion is not a real ground. Accordingly, the 
eviction petition was dismissed. 


6. The tenant had remitted the entire 
11 months rent immediately after receipt of 
the notice from the landlady. 


7. On appeal to the appellate authority, 
namely, the Principal Subordinate Judge, 
Tirunelveli, the findings of the Rent ‘Control- 
Jer have been confirmed in C.M.A. No. 2 
of 1979 by order, dated.24th September, 1980. 
Hence this revision. 


8. The main grounds that are urged in the 
revision are that both the Courts have failed 
to properly consider the continuous wilful de- 
fault committed by the tenant in the payment 
of rent, that the lower Court had fallen into 
an error in turning down the bona fide require- 
ments of the premises for the landlady’s own 
occupation. The alleged misuse of, the pre- 
mises for running a clinical laboratory is 
not urged in revision. 


9. The facts that the tenant is a doctor, who 
has been occupying the building from 1955, 
that the monthly rent was Rs. 45 initially and 
that the tenant was paying the rent in lump- 
sum from the inception are evident from Exhi- 
bits B-1 to B-31 and the said fact has been 
considered by both the Courts below. The 
husband of the landlady is a teacher employ- 
ed at Shencottah and both of them have been 
residing at Shencottah. P.W. 1 doés not 
dispute the fact that the lumpsum payment 
of retit by the tenant, who is a doctor was 
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received without any demur and there is no 
document to show that between 1955 and 
1976 the landlady, whose husband is a teacher 
ever requested the tenant to pay the rents 
every month instead of sending in lumpsum. 
The plea and the evidence of the tenant is 
that the landlady and her husband were quite 
cordial and had requested the tenant to pay 
the rent in Jumpsum so that the rents could 
be saved. Thus, the evidence both oral 
and documentary has proved the above 
defence set up by the respondent. 


10. P.W. 1 has admitted that only for the 
purpose of admitting her sons in a tutorial 
college in Tirunelveli, the landlady demanded 
the premises from the tenant even though 
there are tutorial colleges at Shencottah. 
Since the husband is employed as teacher 
at Shencottah, there was compelling neces- 
sity for the landlady to reside at Shencot- 
tah and not at Tirunelveli. It is this com- 
pelling circumstance that has weighed in 
both the Courts below to come to a con- 
clusion that the requirement of the landlady, 
for own occupation is not a bona fide one. 


11. In Komalam Ammal v. Ashoka Cycle 
and Moton Company, it has been held by 
the Madras High Court that though the ten- 
ant had not paid the rents for 33 months, 
the inaction on the part of the Jandlady’s 
husband, who was a lawyer and who was 
residing at the upstairs portion of the build- 
ing to send any notice of demand, suggested 
that the plea of the tenant that he had been 
told by the landlady that she should receive 
the rent in Jumpsum was quite probable and 
that the very conduct of the tenant in having 
remitted the entire rents for 33 months on 
receipt of the notice from the landlady pro- 
bablised the fact that there was no wilful 
default on the part of the tenant in the pay- 
ment of arrears of rent. 


12. In Basappa v. Jumnadoss*, it has been 
held by the Madras High Court that the de- 
fault as a ground for eviction should be such 
that it should be so conspicuous to a reasona- 
ble person, that the tenant’s attitude was noth- 
ing but supine indifference and the purpose- 
ful evasiveness resulting in recalcitrance and 





336 


that the circumstance im a particular case, 
where the landlord was receiving rents in 
lumpsum without demur, can certainly be a 
ground for the tenant to set up a case that 
there was no wilful default or contumacious 
conduct on his part to avoid payment of rent”. 


13. In this case also, it cannot be said that 
the tenant has commited any wilful de- 
fault as the landlady had led the tenant 
believe that he might remit the rents in lump- 
sum and had been receiving the rent in lump- 
sum from about 1955, till the notice was sent 
for the first time in 1976. 


14. The decisions relied on by the counsel 
reported in Nagalinga Josier v. The Trust, 
and Anandayee Ammal v. S. M. Khaja and 
Company’, related to particular circumstances 
in the cases that arose for consideration and 
the facts and circumstances that have arisen 
in this case are completely different. 


15. So far as the requirement for own use 
is concerned, it is true that there is a deci- 
sion of this ‘Court that in case a landlord or 
landlady required the premises for own occu- 
pation, the question of bona fides is alien for 
consideration unless there are compelling cir- 
cumstances to disbelieve the version of the 
landlord or the Jandlady. We have already 
observed that there are compelling circum- 
stances, which have been correctly considered 
by both the Courts below on the basis of the 
evidence before them and their conclusion 
= cannot be considered as perverse or baseless. 
Therefore, on both the grounds the revision 
petitioner is not entitled to succeed. 


+ 


16. In the result, therefore, the civil revision 
petition is dismissed, but in the circumstances 
without costs. The order of the lower Courts 
are confirmed. 


R.S. Petition dismissed . 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—S. Mohan, J. 


K. C. Maran and another Petitioners* 


M. Jayaramsian and another 
Respondents. 


Motor Vehicles Act (IV of 1939), sec- 
tion 68-F (1-D) together with the proviso— 
Scope and applicability. 


A permit to ply buses on an inter-State 
route, Bangalore to Dharmapuri, a portion 
of which lay in the State of Tamil Nadu, a 
route not covered by any reciprocal agreement 
between the concerned States, was unilaterally 

ranted by the Karnataka Authority. The 
holder of the permit applied to the Authority 
in Tamil Nadu for grant of counter-signature 
of his permit. The order of the State Trans- 
port Authority refusing the counter-signature 
was set aside by the State Transport Appel- 
late Tribunal, Madras. On revision to the 
High Court it was contended that since a 
scheme for nationalisation published by the 
State Transport undertaking in i 
Nadu covered the route from Salem to 
Bangalore, the route in question namely 
Dharmapuri to Bangalore being a part of it 
would also be covered by the scheme of the 


«Transport Authorities and in view of certain 


directions of the Supreme Court in S.L.P. 
No. 941 of 1978 the Transport Authorities 
would have no jurisdiction to grant the 
counter-signature. 


Held, disjunctive clauses are found men- 
tioned as “(1) area; (2) route; and (3) por- 
tion thereof” in section 68-F (1-D) of the 
Motor Vehicles Act. Therefore each of the 
clauses will have to be given effect to. To 
say that the mentioning of a route would 
take within it even a portion of the route, 
because the word used in the body of the 
section is “covered” does not seem to be 
correct legal approach. “Covered” in the 
ordinary sense may mean “include” but the 
language used in the proviso “any area, route 


eer 


*C.R..P. Nos. 3743 and 3536 of 1981. 
14th December, 1981. 
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or portion thereof specified in a scheme” is zizg., Bonnergatta, Jigani, Anekal, Poonapalli, 
in contrast with the language used in the + Border, Mathigore, Kolamangalam, Roya- 
main section. So long as the route in ques-'" kottah and Palacode in respect of the stage 
tion is not mentioned definitely there is ‘no © carriage MYA 4060. A portion of this route 
scope for holding that even though the scheme lies within the territory of Tamil Nadu State. 
is from point to point it will take within it. The route is not covered by any reciprocal 
the intermediary route as well. [Para. 4.] agreement and the primary permit was unila- 
terally granted by the Karnataka Authority. 
The State Transport Authority held that as 
much as 93 kms. of the route which is well 
over two-third of the total distance lies in the 
Aperi ree 
afore Desides one must havea look at State of Tamil Nadu and, further, in view of 


the fact that there, are a large number of 
the scheme promingaied under rule 294-C of direct bus services between Dharmapuri and 
the Tamil Nadu Motor Vehicles Rules. ' Bangalore refused the counter-signature. On 


[Para. 5.] appeal by the respondent, Jayaramiah, two 


; ; * poi ised: (1) Whether counter- 
Unless and until the route is expressly named , POMS Were raise ` 
or definitely mentioned, there is no scope for § Signature Se be ae Sa ae 
holding that even point to point scheme 14, hetweer Bangalore and certain points in 
would exclude the intermediate operators. ATamil Nadu published by the State Transport 
[Para. 5.] Undertakings in Tamil Nadu; and (2) Whe- 
Cae veteveed w - ther on facts there was any justification or 
= . necessity for the grant of the counter-signature? 
Damodar Das v. Regional Transport Autho- The Tribunal was of the view that the scheme 
rity, A.I.R. 1977 M.P. 46 ;Mchammed Ashfaq related to point to point namely Salem to 
vy. State Transport Appellate Tribunal, U.P., Bangalore (terminus to terminus) and there- 
(1976) 4 S.C.C. 330: (1977) 1 S. C..R. fore the route in question Bangalore to 


563: A.I.R. 1976 S.C. 2161. . Dharmapuri could not be affected unless speci- 


a ; fied in the scheme. There is no specification. 
- Motor eee . 

[ aie ae 4 alae ee oe pie On the necessity, it held that occupancy ratio 
Code, praying the High Court to revise the ranged between 68 per cent. and 86 per cent. 
Order of the State Transport Appellate Tribu- There were also a number of p ublic representa- 
| Madras, dated 14th September, 1981 and tions. On these two grounds, it directed the 
ay mae ee No. €64 of 1080 (R counter-signature. To revise his order, Anna 
No. 105091|4|79, State Transport Authority, oe = en oes oF Ine Objections 
preferred C.R.P. No. 3536 of 1981 while 

Madras). another objector K. C. Maran has preferred 
S. R. L. Narayanan, the Advocate-General ©.R.P. No. 3743 of 1981. These two rewi- 
for R. Balasubramanian, C. Selvaraju and ‘ions since they relate to one and the same 


M. Palani. for Petitioners subject-matter are dealt with under a com- 
j i mon order. 


If the route is between one terminus and 
another, so long as the two termini are not 
mentioned specifically in the scheme, the 
intermediary routes will stand totally un- 


V. Subramaniyam, for Respondents. 


The Court made the following 2. The learned Advocate-General, appearing 


S ; : for the Anna Transport Corporation, con- 
Orper.—Both these revisions raise an impor- fines his entire arguments to only the ques- 


tant question of law as to the meaning of tion of law as to the scope and the applica- 
section 68-F (1-D) together with its proviso bility of the scheme for nationalisation. It 
of the Motor Vehicles Act. The respondent is the contention that in so far as the scheme 
who is common in both these revisions namely for nationalisation covers the route Salem to 
Jayaramiah, the second respondent in C.R.P. Bangalore, the route in question namely 
No. 3536 of 1981 and the first respondent in Dharmapuri to Bangalore being a part of the 
C.R.P. No. 3743 of 1981, applied for the grant route would be covered by the scheme. 
of the counter-signature of his permit on Therefore in view of the directions of the 
the inter-state route Bangalore to Dharmapuri Supreme Court in S.L.P. No. 941 of 1978, 
M.T .J.—%43 e 
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the Transport Authorities, would have no 
jurisdiction to grant the counter-signature but 
merely will have to keep the application 
pending. This would be the position evén 
though the route in question is not specif- 
cally mentioned. In support of this submis- 
sion, reliance is placed in Damodar Das v. 
Regional Transport Authority, Rewa*. Under 
identical circumstances a Full’ Bench of the 
Madhya Pradesh High Court took the view 
that ‘because section 78-F (1-D) uses the 
language “area or portion thereof covered by 
such scheme” any portion lying between 
point to point, namely Salem to Bangalore 
in the instant case, would be covered.‘ That 
being so, there will be -hardly any scope for 
the grant of counter-signature. The learned 
counsel for the petitioner in C.R.P. No. 3743 
of 1981 adopts the arguments of the learned 
Advocate-General. 


3. In opposition to this, the learned counsel 
for the respondent submits that there is a 
great difference between the language used in 
section 68-F ((1-D) and its proviso. While 
the main section says “covered by such 
scheme”, the proviso would. say “specified in 
the scheme”. Besides in column 4 of the 
scheme there is no scope for complete or par- 
tial exclusion. If the interpretation placed is 
considered, the order of the Tribunal is cor- 
rect notwithstanding the ruling of the Madhya 
Pradesh High Court. 


4. I have given my careful consideration to 
the above arguments. Section 68-F (I-D) 
reads as under: 


“Save as otherwise provided in sub-sec- 
. tion (1-A) or sub-section (1-C), no permit 
shall be granted or renewed during the 
period intervening between the date of 
publication, under section 68-C of any 
scheme and the date of publication of the 
approved or modified scheme, in favour of 
any person for any class of road transport 
service in relation to any area or route or 
portion thereof covered by such scheme: 


Provided that where the period of opera- 
tion of a permit in relation to any area, 
route or portion thereof specified in a scheme 
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published under section 68-C expires after ° 
such publication, such permit.may be renew- 
ed for a limited period, but the permit so 
renewed shall cease to be effective on the 
publication of the scheme under sub- -Sec- 
tion (3) of section 68-D”. 


One thing that is very clear is, that i s 
tive clauses are found mentioned as “(1) area; 
(2) route; and (3) portion thereof”. There- 
fore each of the clauses will have to be given 
effect to. To say the mentioning of the route 
would take within it even portion of the route, 
because the word used in the body of the 
section is “covered”, does not seem to be the 
correct legal approach. “Covered? in the 
ordinary sense may mean include but the 
language used in the proviso “any. area, route 
or portion thereof specified in a scheme” is in 
contrast with the language used in the main 
section. Websters Dictionary states the 
meaning of “specify” as follows :— 


“name expressly, mention definitely’. There- 
fore some differentiation will have to be 
made. It is in this regard, with great res- 
pect, I am unable to share the. view of the 
Full Bench of the Madhya Pradesh High 
Court when it says as under: 


“This inference as to the meaning of a 
route “covered” by a scheme is further 
strengthened by a look at section 68-D 
which uses the words “covered by such 
scheme” or “covered by the scheme” at 
three places in sub-section (8). The sec- 
tion contemplates publication of a scheme 
in the Official Gazette and a newspaper cir- 
culating “in the area or route which is pro- 
posed fo be covered by such scheme”. The 
section further provides that any person 
providing transport facilities by any means 
along or near “the area or route proposed 
to be covered by the scheme”, any recognis- 
ed association and any local authority or 
police authority within whose jurisdiction 
“any part of the area or route proposed to 
be covered by the scheme lies” can file 
objections to the scheme. The words 
“covered by such scheme” and “cover- 
ed by the scheme” “occurring in sec- 
tion 68-D (1) do not obviously have any 
link with the exclusion or non-exclusion of 
private operators by the scheme. ‘These 
words here, as in section 68-C, refer to the 
area or route specificed in the scheme in 
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respect of which the State Transport Under- 
taking proposes to provide transport ser- 
vices. Reading sub-section (1-D) of sec- 
tion 68-F in the light of sections 68-C and 
68-D, it is clear that the words “covered by 
such scheme” in sub-section (1-D) are used 
in the same sense in which these words or 
similar words are used in sections 68-C 
and 68-D (1). A route would be held to 
be “covered” by a scheme within the mean- 
ing of sub-section (1-D) if it is specified in 
tha scheme which proposes that the State 
Transport Undertaking will run its services 
on it irrespective of any provision for ex- 
clusion or non-exclusion of private opera- 
tors. This conclusion is further supported 
by reading together the enacting part of 
sub-section (1-D), its proviso and sub-sec- 
tions (1-A) and (1-C) of section 68-F. 
These sub-sections of section 68-F are close- 
ly Jinked and they provide as to what is to 
happen during the period between the date 
of publication of a scheme under sec- 
tion 68-C and the date of publication of 
the approved scheme under section 68-D 
(3). Sub-section (1-D) enacts a prohibi- 
tion and provides that during this period no 
permit can be granted or renewed in rela- 
tion to “an area or route portion thereof 
covered” by the scheme. The ban in the 
matter of renewal is lifted by the proviso 
in a case where the period of operation of a 
permit “in relation to any area or route or 
portion thereof specified in the scheme” 
expires after the publication of the scheme 
under section 68-C. Similarly, sub-sec- 
tions (1-A) and (1-C) lift the ban as re- 
gards temporary permits and make provi- 
sion for grant of temporary permits to the 
State Transport Undertaking and failing 
that to any other person “in respect of the 
area or route or portion thereof specified 
in the scheme”. It will be seen that though 
the enacting part of such-section (1-D) uses 
the words “covered by such scheme”, the 
proviso uses the words “specified in the 
scheme” which are also used in  sub-sec- 
tions (1-A) and (1-C):. As all these provi- 
sions are closely connected and operate in 
the same field, it is clear that the words 
“covered by such scheme” in sub-sec- 
tion (1-D) mean the same thing as “speci- 
fied in the scheme” used in the proviso and 
Sub-sections (1-A) and (1-C)”, 
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In coming to this conclusion, the Full Bench 
chose to rely upon a ruling of Bhagwati, J., 
in Mohammed Ashfaq v. State Transport 
Appellate Tribunal, U.P.*, The extract itself 
clearly refers to speci fied in the scheme. As 
already noted according to Webster’s Dictio- 
nary the meaning of the word “specify” is 
“name expressly, mention definitely”. There- 
fore, so long as the route in question is not 
named expressly or mentioned definitely, re 
is absolutely no scope for holding that even! 
though the scheme is from point to point it: 
will take within it the intermediary route as | 
well. 


5. There is yet another way of looking at 
the matter. Section 2 (28-A) defines “route” 
as follows :— 


“ ‘route means a line of travel which speci- 
fies the highway which may be traversed by 
a motor vehicle between one terminus and 
another”. 


If therefore the route is between one termi-| 
nus and another, so long as the two termini 
are not mentioned specifically in the scheme, | 

the intermediary routes will stand totally un- 
affected. Besides one must have a look at: 
the scheme promulgated under rule 294-C of | 
the Tamil Nadu Motor Vehicles Rules. In | 
the instant case, clauses 4 and 5 are to the 
following effect: 


“The stage carriages on the entire route 
Salem to Bangalore (terminus to terminus) 
and on the entire sector between Salem 
and Gummalapuram (terminus to terminus) 
in the above route should be run and ope- 
rated exclusively by the State Transport 
Undertakings of this State to the complete 
exclusion of all other persons in respect of 
permits covering the entire route and the 
entire sector.” 


Therefore, how is it possible for any one to 
conclude whether the exclusion is complete or 
partial, if the interpretation placed by the 
learned Advocate-General is accepted. What 
I mean by this, is, if by mentioning Salem to 
Bangalore, terminus to terminus, all the other 
intermediate operators stand excluded al- 
together or, in an absolute fashion, there is no 





1. (1976) 4 S.C.C. 330: (1977) 1 S.C. 
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possibility of complete exclusion or partial 
exclusion, because they have already been ex- 
cluded. Then where is the question of par- 
tial exclusion? When the Full Bench of the 
Madhya Pradesh High Court goes to the 
extent of saying even area will stand excluded, 
I am afraid it would amount to reading too 
much into the section which is not warranted. 
The Parliament in its wisdom has chosen to 
employ words like “covered” in the body of 
the section and “specified” in the proviso. 
More than this, if the interpretation placed by 
the learned Advocate-General is accepted, the 
disjunctive clauses are rendered nugatory 
Besides “any portion thereof” occurring both 
in the body of the section and in the proviso 
will be rendered otiose. Therefore, I should 
hold unless and until the route is expressly 
named or definitely mentioned, there is no 
scope for holding that even point to point 
scheme would exclude the intermediate ope- 
rators. Once I come to the conclusion that 
the scheme does not apply, there is no scope 
for applying the ruling of the Supreme Court 
rendered in S.L.P. No. 941 of 1978. 
Therefore, I uphold the grant of counter- 


signature. The civil revision petition will 
stand dismissed. But there will be no orders 
as to costs. 

R.S. Petition dismissed . 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—M. Fakkir Mohammed, J. 


Mohammed Saleha Petitioner” 
v. 

Syed Nooruddin Respondent. 
Tamil Nadu Buildings (Lease and Rent 


Control) Act (XVIII of 1960) as amended 
by Act (XXIII af 1973), section 26—Im- 
pleading of sub-tenants, whether necessary. 


Under section 26 of Tamil Nadu Buildings 
(Lease and Rent Control) Act (XVIII of 
1960), the landlord is expected to implead 
the sub-tenant also as a party in order to avoid 
any allegation of collusion between the land- 
lord and the main tenant. If there was a 
sub-tenant with the written consent of the 
landlord and a collusive eviction petition was 
fled by the landlord and eviction order is 
passed in the absence of the sub-tenant, it will 
cause undue hardship and injustice. In order 
to obviate such collusive proceedings only, 
such safeguard has been added in the amend- 
ment Act. In this case the cmission to im- 
plead the sub-tenant shows the mala fides of 
the landlord. [Para. 8.] 


Petition under section 25 of the Tamil Nadu 
Buildings (Lease and Rent Control) Act 
(XVIII of 1960) as amended by Act (XXII 
of 1973) praying the High Court to revise the 
Order of the Court of the Small Causes (VI 
Judge) (Appellate Authority), | Madras, 
dated 23rd June, 1979 and made in H.R.A. 


No. 1470 of 1979 (H.R.C. No. 2120 of 
1978) (X Judge, Court of Small Causes, 
Madras). 


V. N. Srinivasa Rao and Mohammed Bazlul- 
lah, for Petitioner. 


Mohammed Kaleemullah, for Respondent. 
The Court delivered the following 


JupcMENT.—-The revision petition has been 
filed by the respondent in H.R.A. No. 1470 
of 1979, who is the landlord against the order, 
dated 22nd August, 1980, setting aside the 
order of eviction passed in H.R.C. No. 2120 of 


*C,R,P, No. 1872 of 1981. 
22nd December, 1981, 


I] MOHAMMED SALEHA U. SYED NOORUDDIN (Fakkir Mohammed, 7.) 


1978 by the then X Court of Small Causes, 
Madras, dated 23rd June, 1979. 


2. The landlord filed an eviction petition 
under sections 10 (2) (i) (a) and 10 (2) 
(#4) of the Tamil Nadu Act XVIII of 1960 
alleging that the jenant has without the written 
consent and knowledge of the landlord and 
contrary to the terms of the lease demised 
the premises to a sub-tenant ona monthly 
rent of Rs. 125, even though the letting in 
favour of the respondent-main-tenant was on a 
monthly rent of Rs. 100 and for having 
effected unauthorised construction and addi- 
tions without the knowledge and consent of 
the landlord. In H.R.C. No. 2120 of 1978, the 
alleged sub-tenant has not been impleaded by 
the landlord. The Rent Controller re- 
jected the ground of acts of waste and ordered 
eviction on the ground of sub-letting and grant- 
ed 3 months to vacate the premises. There- 
upon, the tenant filed an appeal against the 
order of eviction of the Rent Controller. 
The appellate authority has found that the 
alleged sub-tenant is only the brother of the 
appellant and there was no sub-letting at all 
and, accordingly allowed the appeal and set 
aside the order of eviction passed by the Rent 
Controller. 


3. Exhibit P-3 is the copy of the Jawyer’s 
notice, dated 4th July, 1978 sent by. the land- 
lord to the respondent-tenant, who is named 
syed Nooruddin. In Exhibit P-3 it is alleged 
that the tenant had sublet a portion of the 
building on a monthly rent of Rs. 125 to one 
Syed Ahmed, that he has alsq erected con- 
Struction and hence the tetnant should vacate 
the building. Exhibit P-4 is the reply notice 
sent through lawyer, dated 17th July, 1978 by 
the tenant stating that the landlord had sent 
similar lawyer’s notice some years before also 
making similar allegation, that the tenant had 
sent a suitable reply meeting all the allegations, 
that the allegation of sub-lease of a por- 
tion of the building at Rs. 125 is false 
and that the tenant himself and his bro- 
ther alone are residing in the premises. 
Thereafter only the eviction petition has been 
filed by the landlord making similar allegations 
gaa in the lawyer notice, dated 4th July, 
1978. ' 


4. In Exhibit P-3 copy of the lawyer notice 
there is no reference to any notice received 
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from the Corporation by the landlord, namely, 
Exhibit P-2. Exhibit P-2 is said to be a 
Special notice said to have been served on the 
landlord on 3ist March, 1978, wherein it is 
Stated that the annual value of the building 
will be revised for the ist half year, 1978-79 
as Rs. 1,365. In paragraph 4 of the peti- 
tion, there is no reference made to the Cor- 
poration Notice, namely, Exhibit P-2, though 
the sub-lease of a portion of the building to 
one Syed Ahmed on a monthly rent of Rs, 125 
has been mentioned. In paragraph 7 of 
the petition reference is made to the lawyer’s 
notice, dated 4th July, 1978 sent by the land- 
lord to the respondent herein. The landlord 
had not sent any rejoinder to the reply notice 
sent by the tenant under Exhibit P-3 nor has 
the landlord made any reference in the evic- 
tion petition to the specific allegation made 
by the tenant in Exhibit P-4, that the Jand- 
Jord had sent a similar lawyer notice through 
the very same lawyer of the landlord some 
years before, making the same allegation and 
that the landlord did not proceed further on 
the previous Jawyer’s notice. It was in Exhi- 
bit P-4, the tenant had pleaded that he has 
been residing along with his brother only. 
There is no averment in the eviction petition 
that Syed Ahmed, the alleged sub-tenant is 
not the brother of the tenant. 


5. In order to substantiate the contention of 
sub-lease the landlord has produced Exhibit 
P-5 series, demand notices and Exhibit P-6 
series. Exhibits P-5 and P-6 series reveal 
that the Corporation had increased the annual 
rental value wihout stating that the rent fetch- 
ed by the building is Rs. 125 per month. 
The learned appellate authority has observed 
in paragraph 7 of the order that a perusal of 
Exhibit P-5 and Exhibit P-6 series showed 
that there is nothing to show that the premises 
was sublet by the tenant to Syed Ahmed. 
The above conclusion of the appellate autho- 
rity is not attacked. In the same paragraph, 
the appellate authority has observed—that in 
Exhibit P-4 the tenant had clearly stated 
that himself and his brother alone are resid- 
ing in the premises and that there is nothing 
to show that the appellant therein had sublei 
the premises on a monthly rent of Rs. 125. 
In the later portion of the said paragraph the 
appellate authority has observed that R.W. 
1, namely, tenant has deposed that Syed 
Ahmed is his brother, that in Exhibit R-1, 
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the name of Syed Ahmed is found and that 
Exhibit ‘R-2, dated 6th July, 1967 also showed 
the name of Syed Ahmed and that therefore 
there was no subletting by the tenant. 


6. Exhibit R-1 is the copy of the Electoral 
Roll for the year 1976. In Exhibit R-1, the 
Occupants of Door No.52/1, in Pachaiappa 
Chetty Street ate mentioned as Syed Assis- 
uddin, son of Syed Hussain, Noorulla Hus- 
sain, son of Syed Hussain, Asmathbi, wife of 
syed Assisuddin, Mallikabi, wife of Noorulla 
Hussain, Basal Hussain, son of Syed Hussain, 
Syed Munavar Hussain, son of Syed Hussain 
and Syed Ahamadulla Hussain, son of Syed 
Hussain, In the schedule to the petition, the 
building has been described as Old Door No. 
52|1 and New Door No. 61, Pachaiappa 
Chetty Street, Mount Road, Madras-2. The 
tenant is described in paragraph 2 of the peti- 
tion as son of late Syed Hussain Sahib, resid- 
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7. The only argument of the learned coun- 
sel for the revision petitioner is that the 
brother of the tenant could have been exa- 
mined by the tenant to prove that he is not a 
sub-tenant. In Exhibit P-4 reply notice, the 
tenant has already pleaded that the landlord 
had sent a previous lawyer notice making 
same allegations to say that the tenant had 
sublet to one Syed Ahmed some years , be- 
fore, that he had refuted the said allegation 
by sending reply notice and that Syed Ahmed 
is none else than his brother. The landlord 
has not let in any evidence to prove that Syed 
Ahmed is a sub-tenant and not the brother 
of the main tenant, whereas the tenant has 
adduced satisfactory evidence to show that 
Syed Ahmed, whose real nameis Syed 
Ahamadullah Hussain, is the son of ‘Syed 
Hussain, just like the tenant Syed Nooruddin, 
who is also the son of Syed Hussain resid- 
ing at old No. 52|1 Pachiappa Chetty Street. 


ing at No. 61 (Old No. 52]1), PachaiappayrThere is absolutely no merit whatsoever in 


Chetty Street. Thus, Exhibit R-1 goes to 
prove that the tenant has been residing in the 
schedule building along with his mother, 
brothers and his wife at least from 1976 
and prior to that and Syed Ahamadullah 
Hussain is his brother. The evidence of 
R.W. 1 is that Syed Ahmadullah Hussain 
was used to be called as Syed Ahmed. There 
is nothing strange in the evidence of R.W. 
1 to say that his brother Ahmadullah Hussain 
is called as Syed Ahmed. In all houses, 
the members of the family used to call by 
short names, wherever their names are lengthy. 
Exhibit! R-2 is also relied upon by the tenant 
and it is a conduct certificate by a Member 
of Parliament, Thiru C. Chittibabu to the 
effect that Syed Ahmadullah Hussain, son of 
Syed Hussain Saheb residing at No. 52ļi, 
Pachaiyappa Chetty Street, Mount Road, 
Madras bears good conduct and character 
and deserves encouragement. The certificate 
was granted on 6th July, 1967. ‘According to 
the evidence of R.W. 1, his brother Syed 
Ahamadullah Hussain, who is called as Syed 
Ahmed got Exhibit R-2 conduct certificate. 
The appellate authority has relied upon Exhi- 
bit’R-2 also and observed that it goes to prove 
that Syed Ahmed is the brother of the tenant. 
Under section 25 of the Tamil Nadu Act 
(XVIII of 1960), the High Court is not ex- 
pected to interfere with the decision of the 
lower Court on a question, of fact, unless the 
decision of the lower Court is perverse. 


the revision petition and it has to be dismissed 
with costs. 


8. Under section 26 of Act (XVII of 1960), 
the landlord is expected to implead the sub- 
tenant also as a party in order to avoid any 
collusion between the Jandlord and the main 
tenant. If there was a sub-tenant with the 
written consent of the landlord and a collu- 
sive eviction petition was filed by the landlord 
and an eviction order is passed in the absence 
of the sub-tenant, it will cause undue hard- 
ship and injustice. In order to obviate such 
collusive proceedings only, such safeguard has 
been added in the amended Act. Because 
syed Ahmed is the brother of the respondent ' 
herein to the knowledge of the Jandlord, the 
Jatter has not impleaded Syed Ahmed also as 
a party as it will throw much light on the 
knowledge of the landlord that Syed Ahmed 
is also the son of Syed Hussain, the father 
of the tenant. The omission to implead Syed 
Ahmed shows the mala fides of the landlord. 
Therefore, also the eviction petition stands 
to be dismissed. 


9. In the result, therefore, the revision peti- 
tion is dismissed with costs and the order of 
the appellate authority is confirmed. 


R.S. Petition dismissed. 





i] MUNUSWAMI MUDALIAR V. AUTHORISED OFFICER (L.R.), KANCHEEPURAM~ 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—V7. S ethuraman, J. 


S. K. Munuswami Mudaliar 
Petitioner” 


U. 


The Authorised Officer (Land Reforms), 
Kancheepuram Respondent. 


(A) Tamil Nadu Land Reforms (Fixation of 
Ceiling on Land) (Amendment) Act (VII 
of 1970), section 73 (8)—Exemption of land 
—Scope and applicability. 


(B) Tamil Nadu Land Reforms (Fixation of 
Ceiling on Land) (Amendment) Act (VII 
of 1970), sections 20 and 23—Applicability. 


The petitioner-landowner held 16.28 standard 
acres of land as on 15th February, 1970. 
Exemption having been granted in respect of 
0.92 standard acre under section 73 (a) of 
the Land Reforms Act (1970), the balance 
was within the ceiling limit. The exemp- 
tion condition being found to have been violat- 
ed, the Authority determined the surplus land 
at 1.26 standard acres and required the peti- 
tioner to surrender such surplus. In the 
meanwhile on 9th May, 1972, the petitioner 
had settled 5.26 standard acres of land in 
favour of his married daughter. The peti- 
tioner claimed that he had less than 15 stand- 
ard acres with him and there was no surplus. 
The contention was rejected and the Court of 
the Land Ceiling Tribunal confirmed the 
order. On revision to the High Court, 


Held: Section 23: of the Tamil Nadu Land 
Reforms Act (1970) is subject to section 20 
of the Act, under which, if, as a result of 
any transfer of land either by sale, gift, ex- 
change, surrender, agreement, settlement or 
otherwise effected on or before the notified 
date the extent of land held by the transferee 
exceeds the ceiling area, than the right, title 
or interest accrued in his favour by virtue of 
such transfer of Jand in excess of the ceiling 
area shall, as a penalty for contravention of 
the provisions of section 7 of the Act be 





*C.R.P. No. 2119 of 1981. 
22nd December, 1981. 


343 


deemed to have been transferred to the Gov- 
ernment with effect from the date of such 
transfer, on a declaration made by the Autho- 
rised Officer within whose jurisdiction such 
excess land or the major part thereof is 
situated. This provision was intended to 
strike against the avoidance of the provisions 
of the Act by subsequent transfers effected 
after the notified date. In such a case the 
transferee or the settlee will lose the excess 
land on the declaration made by the Authoris- 
ed Officer. The present was not such a case 
and if this provision viz., section 20 of the 
Act had to be applied, it would have to be 
applied only against the settlees. 


[Para. 4.] 


Section 23 of the Act applied only for the pur- 
pose of fixing the ceiling for the first time. 
It avoids the transactions entered into be- 
tween the notified date and before the publi- 
cation of notification. The notified date is 
15th February, 1970, and the publication of 
the notification under section 18 (1) is 2nd 
October, 1970. It is the intervening transac- 
tions that are sought to be affected by sec- 
tion 23 of the Act. In the instant case the 
transaction is not a transaction of that kind. 
It falls outside the relevant period 15th 
February, 1970 and 2nd October, 1970. Sec- 
tion 23 of the Act was, therefore, not rele- 
vant for the present purpose. The intend- 
ment of the Act is only to see that the hold- 
ings of any owner are not in excess of the 
ceiling contemplated by it. If in the pre- 
sent case, the petitioner was holding his en- 
tire 16.28 acres intact and had converted the 
land, which was used exclusively for growing 
trees, for purposes of cultivation, then he would 
not be eligible for the exemption and the ex- 
cess land will have to be taken over. But sec- 
tion 73 (8) of the Act does not apply to a case 
like this where the holding of the owner is less 
than the ceiling fixed under the Act. In 
such a case the owner will be free to convert 
the exempted area to any use to which he 
can profitably put. [Para, 5.] 


Petition under section 83 of Madras Act 
(LVIII of 1961), praying the High Court to 


revise the Order of the Court of the Land 
Ceiling Tribunal (Principal Subordinate 
Judge), Chingleput, dated 31st December, 


1980 and made in C.M.A. No. 199 of 1978 
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(M/43|PNI|MRI|70-D, Authorised Officer, 
Land Reforms, Kancheepuram). 


T. Rangaswani Iyengar, for Petitioner. 


G. Jeremiah, for Additional Government Plea- 
der, for Respondent. 


The Court made the following 


OrpErR.—The land owner is the petitioner in 
this revision. The petition has been filed to 
revise the order of the Land Ceiling Tribunal 
(Principal Subordinate Judge), Chingleput, 
passed in C.M.A. No. 199 of 1978. The 
petitioner held 35.46 ordinary acres equi- 
valent to 16.28 standard acres as on 15th 
February, 1970. Out of this holding, an ex- 
tent of 2.78 ordinary acres equivalent to 0.92 
standard acre in S. No. 81[2 in Amirthaman- 
alam village was exempted under section 73 
(8) of the Tamil Nadu Land Reforms Act, 
1970, hereinafter referred to as the Act. 
Section 73 (8) of the Act provides for exemp- 
tion where any land is used exclusively for 
growing fual trees on the date of the com- 
mencement of the Act. After taking into 
account the exemption, the petitioner’s hold- 
ing was 15.33 standard acres and since the 
surplus was within the ceiling limit, further 
action was dropped by the authorities. 


2. It was subsequently found on inspection 
that on the exempted extent of 2.78 ordinary 
acres paddy crop was raised in faslis 1385 
and 1386. Under the proviso to section 73 
(8) of the Act, the land with reference to 
which exemption was granted, would enjoy 
the exemption only so long as the land was 
used for such purposes. As the condition of 
exemption was violated, by raising paddy 
crop, the Authorised Officer (Land Reforms), 
Kancheepuram, passed an order determining 
the surplus land to be 1.26 standard acres and 
requiring the petitioner to surrender this 1.26 
standard acres within a week from the date 
of receipt of the order. The petitioner filed 
an appeal to the Land Ceiling Tribunal, 
which confirmed the order of the Authorised 
Officer. Hence, the revision. 


3. In this revision, it is contended, that on 

Oth May, 1972, the petitioner had settled 5.22 

standard acres equivalent to 14.67 ordinary 

acres in favour of his married daughter, and 

therefore after this settlement, he would be 

holding only less than the ceiling limit and that 
© 
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therefore, there was no question of the exemp- 
tioa being withdrawn. On behalf of the Gov- 
ernment, it was contended that so long as the 
condition under section 73 (8) of tbe Act 
was not satisfied, the land would be surplus 
land. It was, therefore, argued that the 
orders of the Authorised Officer and the Land 
Tribunal should be confirmed. 


4. Section 23 of the Act so far as it is 
relevant, provides thus: 
“Subject to the provisions of section 20, 


for the purpose of fixing, for the first 
time, after the date of the commence- 
ment of this Act, the ceiling area of any 
person holding land on the date of the 
commencement of this Act in excess of 15 
standard acres— 


whether by sale or by 
surrender, settlement or 


(a) any transfer, 
gift, exchange, 
otherwise; or 


(b) zk ki * + 


effected on or after the notified date and 
before the publication of a notification under 
sub-section (1) of section 18, shall be, and 
shall be deemed always to have been, void - 
and accordingly the authorised officer shall 
calculate the ceiling area of such person as 
if no such transfer.......... had taken 
place”. pe] PAT 


This provision is subject to section 20 of the 
Act, under which, if, as a result of any trans- 
fer of land either by sale, gift, exchange, 
surrender, agreement, settlement or otherwise 
effected on or after the notified date the ex- 
tent of land held by the transferee exceeds the 
ceiling area, then the right, title or interest 
accrued in his favour by virtue of such transfer 
of land in excess of the ceiling area shall, as a 
penalty for contravention of the provisions of 
section 7 of the Act be deemed to have been 
transferred to the Government with effect 
from the date of such transfer, on a declara- 
tion made by the authorised officer within 
whose jurisdiction such excess land or the 
major part thereof is situated. This provi- 
sion was intended to strike against the avoi- 
dance of the provisions of the Act by subse- 
quent transactions effected after the notified 
date. In such a case, the transferee or 
the settlee will lose the excess land on the 


I] KARUPPANA THEVAR V. KARUPPIAH THEVAR 


declaration made by the Authorised Officer. 
This is not such a case and if this provision 
viz., section 20 of the Act had to be applied, 
it would have to be applied only in the 
case of the settlees, 


5. Coming back to section 23 of the Act, 
it would be clear that it applies only for the 
purpose of fixing the ceiling for the first time. 
It avoids the transactions entered into between 
the notified date and before the publication 
of the notification. The notified date is 15th 
February, 1970, and the publication-of the 
notification under section 18 (1) is 2nd Octo- 
ber, 1970. It is the intervening transactions 
that are sought to be affected by section 23 of 
the Act. The present is not a transaction ‘of 
that kind. It falls outside the period 15th 
February, 1970 and 2nd October, 1970. 
Section 23 of the Act was, therefore, not rele- 
vant for our present purpose. The intend- 
ment of the Act is only to see that the hold- 
ings of any person are not in excess of the 
ceiling contemplated by it . If in the pre- 
sent case, the petitioner was holding the en- 
tire 16.28 acres intact and had converted 
the Jand, which was used exclusively for grow- 
ing trees, for purposes of cultivation, then he 
would not be eligible for the exemption and 
-|the excess land will have to be taken over. 
But section 73 (8) of the Act does not apply 
to a case like this where the holding of the 
owner is less than the ceiling fixed under the 
Act. In such a case, the owner will be free 
to convert the exempted area to any use to 
which he can profitably put. 


6. The result is, the order of the Authorised 
Officer and that of the Land Tribunal are 
not Jegal and proper. The civil revision peti- 
tion is accordingly allowed. There will be 
no order as to costs. 


R.S. Petition allowed . 


M L jJ—44 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—V. Sethuraman, J. 


Karuppana Thevar Petitioner* 


U. 


S. R. Karuppiah Thevar and another 
Respondents. 


Tamil Nadu Debt Relief Act (XIII of 1980), 
section 3 (e)—“Family’—Definition—Money 
decree sought to be executed against two 
brothens—Debtors claiming benefit under the 
Act—Allegation of total income of both the 
brothers being Rs. 10,000—Village karnam 
confirming income from lands to be Rs. 7,000 
—Decree amount, whether discharged by rea- 
son of the provisions of the Act. 


— 


In the present case the judgment-debtors wh 
were two brothers claimed in the course of 
execution proceedings against them the benefits 
of Madras Act XIII of 1980. It was found 
that their father had died leaving three sons, 
three daughters and his widow. It was also 
found that the income from the lands would 
be Rs. 7,000 and that other income was 
Rs. 3,000. 


Held: The two brothers (judgment-debtors) 
cannot be taken as members of the ‘family’ 
in the light of the definition in section 3 (e) 
of that term. With reference to each of the 
individuals, the earnings of the family wili 
have to be considered. So considered the 
finding that the income of each of the brothers 
would be Rs. 3,800 was not wrong. The 
statute discharges the debt in such cases and 
the execution petition could not be sustained. 


(Para. 5.] 


Petition under section 115 of Act V of 1908, 
praying the High Court to revise the order 
of the Court of the District Munsif, Tiruman- 
galam, dated 4th September, 1981 and made 
in E.P. No. 622 of 1979 in O.S. No. 250 
of 1978. BaN 


P. Pandi, for Petitioner. 





“*C.R.P. No. 3488 of 1981. 
18th December, 1981. 
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The Court made the following ` 


OrpDER.—The petitioner is the decree-holder. 
He filed an execution petition for realisation 
of the amount due under the decree in A.S. 
No: 250 of 1978. The decree was as against 
two persons, who are brothers. In the course 
of the execution proceedings, they claimed 
that they were entitled to the benefit of the 
Tamil Nadu Act, XIII of 1980. 


2. The petitioner contended before the Court 
below that the two brothers were having 1.53 
acres of nanja lands with irrigation facilities 
from a tank and also from a well on the land 
itself. The income from the land was, stated 
to be Rs. 7,000. They were also said to be 
otherwise earning a sum of Rs. 3,000.. Thus 
the total income of both the brothers was 
stated to be Rs. 10,000. The Karnam of 
the village was examined for the purpose of 
showing that the family had a substantial in- 
come from the land. He confirmed that the 
income from the land was Rs. 7,000. 


3. The Court below, after considering the 
evidence came to the conclusion that the in- 
come of each of the brothers would be 
Rs. 3,800 as against the limit of Rs. 4,800 
prescribed for a debtor to get benefit under the 
Act XIII of 1980. The decree amount was 
thus held to be statutorily discharged. The 
present revision petition has been filed against 
the said order. 


4. The learned counsel for the petitioner 
contended that the two brothers constituted a 
family and that the income from the entire 
property should have to be taken and not 
merely on the basis of a notional partition 
between the brothers. The father died in 
1974 leaving 3 sons, 3 daughters and his 
widow. On the death of the father, all of 
them were entitled to inherit the share of 
the father. As far as the brothers are con- 
cerned, they would be entitled to 1|3rd share 
in the property.. The word ‘family’ has been 
defined in section 3 (e) of the Tamil Nadu 
Debt Relief Act XIII of 1980, as follows :-— 


“Family in relation to a person means the 
individual, the wife or husband, as the case 
may be of such individual and their un- 
married minor children”. 


There is an Explanation to section 3 (e), 


which is not material. 
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5. In the present case, the two brothers can- 
not be taken as members of the family in the 
light of the definition given above. With 
reference to each of the individuals, the earn- 
ings of the family will have to be considered. 
Considered in this light, the finding that the 
income of each of the brothers would be 
Rs. 3,800 cannot be said to be wrong. As 
the statute discharged the debt in such cases, 
the execution petition was rightly dismissed. 


6. The civil revision petition is, therefore, 
dismissed 


R.S. Petition dismissed . 





IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. : 


PRESENT :—S. Swamikkannu, J. 

K. R. Venkatrama Gounder and others 
Petttioners* 

Uv. 

Rangathai Respondent. 


(A). Partition Act (IV of 1893), section 2— 
Sale of property—Lower Court passing order 
for sale of two items without applying its mind 
on the suggestion of the Advocate—Commis- 
sioner who inspected the properties—W hether 
the order directing sale is revisable under sec- ` 
tion 115 of Civil Procedure Code. 


(B); Civil Procedure Code (V of 1908), sec- 
tion 115. 


Held: Section 2 of the Partition Act, con- 
templates application of the mind § of the 
Court to which an application is made for 
sale of the properties. Two properties had 
been directed to be sold by virtue of the con- 
cerned order. There is absolutely no indica- 
tion to show that the lower Court had applied 
its mind, whether the sale of one of the two 
items of properties alone could satisfy the 
claim of the petitioner. Under these circum- 
stances the order under revision becomes 
revisable. [Para. 5.] 


Cases referred to:— 


Ramaprasada Rao y. Subbaramaiah, (1957) 
2 An.W.R. 488: A.I.R. 1958 A.P. 647; 
Muthusami Gounder v. Kaithamalai, (1976) 
2 M.L.J. 373. 


LA — 


= *C.R.P. No. 3384 of 1980. 
28th January, 1982. 








I] 


Petition under section 115 of Act V of 1908, 
praying the High Court to revise the order of 
the Court of the District Munsif, Gobichetti- 
palayam, dated 1st October, 1980 and made in 
T No. 849 of 1977 in O.S. No. 801 of 
973. 


V. Shyamalam, for Petitioners. 
P. Pandi, for Respondent. 
The Court made the following 


ORDER.—It is common ground that two 
items of properties had been directed to be 
sold in public auction by the lower Court and 
that an objection has been taken at the very 
initial instance itself that both the houses 
should not be subjected to public sale, because 
the proceeds of the sale of one of the houses 
could itself satisfy the requirements of the 
claim. When such is the position, so far as 
this revision petition is concerned, it is sub- 
mitted by Mr. Shyamalam, learned counsel 
for the revision petitioner, that section 2 of the 
Partition Act (IV of 1893), which is applica- 
ble tò the facts of the case, clearly enume- 
rates that the lower Court ought to have appli- 
ed its mind regarding the distribution of the 
proceeds of the sale, maintaining its view re- 
garding the beneficial aspect as far as the share- 
holders are concerned and in the instant case, 
the learned District Munsif, while ordering the 
petition under Order 26, rule 13 of the Code 
of Civil Procedure, has not adverted to this. 


2. On the other hand, Mr. Pandi, learned 
counsel for the respondent in this revision 
refers to the decision reported in Ramaprasada 
Rao v. Subbaramaiah', and refers to the 
following observation: 


“Under the Act, a right is conferred upon 
the sharer or sharers, if certain conditions 
are complied with, to request the Court to 
sell the property and a correlative right con- 
ferred upon a smaller sharer to insist upon 
purchasing the former’s share or shares at a 
value fixed by the Court. Except to this 
extent and that provided by the other provi- 
sions of the Act, the power of the Court 
to partition the properties equitably by any 
of the methods detailed above or similar 


-_ 


1. (1957) 2 An.W.R, 488 at 495: A, 
I.R. 1958 A,P. 647, 
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others is not, in any way, affected by the 
provisions of the Act’. 


He further refers and submits that inasmuch 
as the Court had applied its mind and direct- 
ed the sale of the two houses in question, there 
is absolutely no ground for this Court to inter- 
fere with the order in question under the pro- 
visions of section 115 of the Code of Civil 
Procedure. ae 


3. The point for consideration in this revision 
petition is: 


“Whether the order in question pronounced 
by the learned District Munsif directing the 
sale of the two houses in question, is revis- 
able or not under the provisions of section 
115, Code of Civil Procedure?” 


Section 2 of the Partition Act (IV of 1893), 
reads as follows :— 


“Whenever any suit for partition in which, 
if instituted prior to the commencement of 
this Act, a decree for partition might have 
been made, it appears to the Court that, by 
reason of the nature of the property to 
which! the suit relates, or of the number of 
shareholders therein, or of any other special 
circumstances, a division of the property can- 
not reasonably or conveniently be made, and 
that a sale of the property and distribution 
of the proceeds would be more beneficial 
for all the shareholders, the Court may, 
_if it thinks fit, on the request of any of such 
shareholders interested individually or col- 
lectively to the extent of one moiety or up- 
wards, direct a sale of the property and a 
_ distribution of the proceeds”. 


Each case has to be decided on the facts of 
that particular case. In the instant case, it is 
in dispute that the direction has been given 
by the lower Court viz., the Court of the 
District Munsif by way of order in I.A. 
No. 849 of 1977, dated Ist October, 1980, 
which runs as follows :— 


“As the ‘Commissioner has suggested who 
inspected the property to apply for Parti- 
tion Act; the same Commissioner is direct- 
ed to sell the B Schedule property in public 
auction after publication and deposit sale 
‘proceeds into Court and file a report. The 
Commissioner’s fee of Rs. 100 and initial 
expenses of Rs. 75 are to be paid by the 
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petitioner direct. Report by 5th December, 
1980”. 


It is relevant to note, it is the above order 
which is the subject-matter of this revision 
petition.. 


4. It is inter alia argued by Mr. Shyamalam, 
learned counsel for the revision petitioner that 
inasmuch as the sale proceeds of one of the 
two houses, which have been now directed 
to be sold by virtue of the above order under 
revision can satisfy his claim, the lower 
Court has not applied its mind as per the 
provisions of section 2 of the Partition Act. 


5. On the other hand, Mr. Pandi, learned 
counsel for the respondent would rely only 
on the ratio decidendi of the decision reported 
in Ramaprasada Rao v. Subbaramaiah’, and 
submits that the order under revision is not 
revisable under the provision of section 115, 
because, it is not having any of the infirmi- 
ties contemplated by section 115 of the Code 
of ‘Civil Procedure. It is relevant to note 
that the provision of section 2 of the Parti- 
tion Act, contemplates application of the mind 
of the Court to which an application is made 
for sale of the properties.. It is needless to 
say that two properties had been directed to 
be sold by virtue of the above order. There js 
absolutely no indication to show that the 
lower Court had applied its mind, whether 
the sale of one of the two items of properties 
alone could satisfy the claim of the petitioner. 
Under these circumstances, the order under 
revision becomes revisable and is hereby revis- 
ed. The lower ‘Court is directed to consider 
this aspect of the question raised on behalf 
of the revision. petitioner herein and restore 
the petition on its file and deal with it afresh, 
in accordance with law. 


6. Mr. Shyamalam, learned counsel for the 
revision petitioner, also points out that as per 
the ratio decidendi imbedded in the decision 
reported in Muthusami Gounder y. Kaithama- 
lai?, unless there is a petitition for sale by the 
plaintiff, who is admittedly having only 1|12 
share in the property, this question can also 
be gone into by the Court below. This as- 
pect may also be borne in mind by the lower 





1. (1957) 2 An.W.R. 488: A.I.R. 1958 
A.P. 647 


2, (1976) 2 M.L.J. 373, 
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7. With the above direction, the civil revi- 
sion petition is allowed and the matter is 
remanded to the lower Court for fresh dis- 
posal according to law and in the light of the 
observations contained in this judgment. 
The lower Court is also directed to dispose of 
this application within a month from the date 
of receipt of the records as this is a matter 
pending for a long time from the inception 
of the suit. Under the circumstances, there 
is no order as to costs. 


R.B. Petition allowed. 





IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—R. Sengottuvelan, J. 
R. Subbarajulu 


Petitioner” 


Sulaiman, Proprietor of Naaz Dry Cleaners 


18-19, East Chithrai Street, Madurai 

(died) and others Respondents. 

and 

R. Subbarajulu Petitioner 

U. 

Sulaiman (deceased) and others 
Respondents. 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960), (as amended by 
Act (XXIII of 1973), sections4 and 5— 
Scope and applicability—Fixation of fair rent 
ta building—Market value of site and cost of 
construction of the building to be taken into 
consideration. 


Held: Under sections 4 and 5 of the Tamil 
Nadu Buildings (Lease and Rent Control) Act 
(XVIII of 1960) (as amended by Act 
XXIII of 1973), it is obligatory on the part 
of the Rent Controller to take into considera- 
tion the market value of the site and the cost 
of the construction of the building for fixing 
the fair rent of a building. [Para. 15.] 


In view of the mandatory provisions of sec- 
tion 4 of the Act, that in fixing the fair rent, 
the Rent Controller shall take into considera- 
tion the cost of the building, the Appellate 
Authority is not justified in acting on a memo. 


*C.R.P. Nos. 2493 and 2494 of 1973 and 
C.M.P. Nos. 3354 and 3355 of 1979 and 
478 of 1981 in C.R.P. No. 2493 of 1978. 

18th September, 1981. 


Ty. SUBBARAJULU J. SULAIMAN (Sengottuveldn, F.) 


filed by the advocate for the landlord and ex- 
cluding the cost of construction of the build- 
ing and arriving at the fair rent taking into 
consideration the cost of the land alone. 


[Para. 21.] 


Since the Appellate Authority had not taken 
into consideration the data available in respect 


of the value of the site in the proper perspec-, 


tive and had not arrived at the proper value 
of the site on which the building is situate its 
order cannot be sustained, 


[Para. 25.] 
Cases referred to:— 


Sourendra Nath Mitra v. Tarubala Dasi, 
(1930) 58 M.L.J. 551: 57 I.A. 133: 31 L. 
W. 803: A.I.R. 1930 P.C. 158; Govind- 
ammal v, Marimuthu Maistry, (1958) 2 M. 
L.J. 34: 70 L.W. 818: A.I.R. 1959 Mad. 
7; Smt. Jamilabi Abdul Kadar v. Shankar- 
lal Gulabchand, (1975) 2 S.C.W.R. 307; 
Employers in relation to Manoharbahal Col- 
liery v. K. S. Mishra, (1975) 2 S.C.C. 
244: A.I.R. 1975 S.C. 1632; The Madras 
Co-operative Printing and Publishing Society 
Ltd. v. O. Ramalingam, (1976) 1 M.L.J. 
136; S. Attendrooloo Chetty s Charities v. 
Sadhana Aushadalaya, (1968) 2 M.L.J. 406; 
R. Stvagnanam v. Everest Boarding and 
Lodging, (1969) 1 M.L.J. 101. 


C.R.P. Nos. 2493 and 2494 of 1978. 


Petitions under section 25 of Act, XVIII of 
1960, as amended by Act XXIII of 1973, 
praying the High Court to revise the order 
of the Court of the Principal Subordinate 
Judge (Appellate Authority), Madurai, dated 
2ist March, 1978 in C.M.A. Nos. 308 and 
309 of 1977, respectively (R.C.O.P. Nos. 395 
and 415 of 1974), respectively, D.M.C.—- 
Additional Rent ‘Controller—Madurai. 


C.M.P. Nos. 3354 and 3355 of 1979. 


Petitions presented: (1) to bring on record 
the respondents 2 to 5 herein as the legal 
representatives of the deceased 1st Respondent 
(C.M.P. No. 3354 of 1979); and (2) to 
appoint Hyrunissa Begum, the 2nd Respon- 
dent herein the mother as guardian of her 
minor children, respondents 3 to 5 herein (C. 
M.P. No. 3355 of 1979) in C.R.P, No. 
2493 of 1978, 
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C.M.P. No. 478 of 1981. 


Petition presented to implead ‘ Naaz Dry 
Cleaners and Launderers’ a partnership firm, 
represented by Hajee Moosa Omar, as respon- 
dent in the C.R.P. No. 2493 of 1978. 


M. N. Padmanabhan for R. Sundaraltngam 
and T. R. Mani, for Petitioner. 


P. Pandi, for Respondents. 
The Court made the following 


ORDER.—C. R.P. No. 2493 of 1978 is filed 
by the landlord against the order of the appel- 
late authority in C.M.A. No. 308 of 1977 
on the file of the Court of the appellate autho- 
rity and the Principal Subordinate Judge of 
Madurai. Originally the landlord filed R.C. 
O.P. No. 415 of 1974 on the file of 
the Court of the Rent Controller and the Dis- 
trict Munsif of Madurai for fixation of fair 
rent in respect of the premises bearing door 
No. 15-A|1, Westveli Street, Madurai, belong- 
ing to him. ‘The case of the landlord before 
the Rent Controller is that the tenant who is 
described as Sulaiman, Proprietor of Naaz Dry 
Cleaners, took on lease the above said pre- 
mises for non-residential purposes orally agree- 
ing to pay arent of Rs. 75, per month 
the tenancy month being the English Calendar 
month. It is also the case of the landlord 
that the building is situate in a very important 
locality and it is very neat to the bus stand 
and the railway junction and the building is 
18 years old. The building is in a very good 
condition with modern amenities. It is aver- 
erd in the rent control application that the 
building was built with brick and cement, 
plastered with cement and the windows, doors, 
door frames and shutters are all made of teak- 
wood and hence the building satisfies the re- 
quirement of class I building under the Tamil 
Nadu Buildings (Lease and Rent Control) 
Act. The building has got all modern ame- 
nities like internal water supply, sanitary and 
electrical installations. Having regard to the 
nature of the building, the ‘Rent ‘Controller 
ought to have allowed 30 per cent. of the cost 
of construction as per section 4 (5) (a). The 
depreciation can be allowed only at 0.5 per 
cent. per annum. It is also averred in the 
application that the cost of one square foot of 
the site in that vicinity is not less than Rs. 
300. It is also the case of the landlord that 
calculating the said value of the site and also 
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the cost of construction of the building as 
well as the allowances payable under the Act, 
the rent for the building in question at the 
rate of 12 per cent. of the gross return would 
come to not less than Rs. 600 per month. 
The tenant, Sulaiman, Proprietor, Naaz Dry 
Cleaners, in his counter-statement to the rent 
control application stated that he had ad- 
vanced a sum of Rs. 10,000 to the landlord 
on 13th January, 1965 without interest and 
hence, it was agreed that a sum of Rs. 75 
was reasonable rent for the above said premi- 
ses. The building is about a century old and 
is not in a good condition and is without any 
amenity. There is no window or door or any 
kind of amenity such as water facility, electric 
light etc. Only the premises measuring ‘914 x 
1644’ was let out to the tenant and the tenant 
at his own cost put up three tube lights, a 
collapsible spring gate in the front, paved the 
front portion with cement stones and put up 
some wooden racks and other furniture. 
Above the portion let out to the tenant there 
is another construction which is let out to some 
other tenant. There is no sky glass for pas- 
sage of light. The building could not be 
classified even as Class IV building, and as 
such no allowance can be made as per section 
4 (5) (a). The landlord is also not entitled 
to anything towards the cost of the amenities. 
The rent of Rs. 75 itself is a fair rent in view 
of the fact that the tenant had advanced a sum 
of Rs. 10,000 to the landlord without any 
interest. 


2. The Jearned Rent Controller after consi- 
dering the evidence let in before him fixed the 
fair rent for the premises at Rs. 340 per 
month from the date of the application. As 
against the said order the tenant filed an appeal 
in C.M.A. No. 308 of 1977 on the file of 
the Court of the appellate authority and the 
Principal Subordinate Judge, Madurai, and the 
learned appellate authority after going 
through the records and after hearing the 
arguments allowed the C.M.A. No. 308 of 
‘1977 and fixed the fair rent for the above 
said premises at Rs. 194. Aggrieved by the 
above order this civil revision petition is filed 
by the Jandlord. 


3. C.R.P. No. 2494 of 1978 relates to a 
neighbouring premises filed by the very same 
landlord against the order of the appellate 
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authority in C.M.A. No. 309 of 1977 on the 
file of the appellate authority and the Princi- 
pal Subordinate Judge of Madurai. Original- 
ly the landlord, the civil revision petitioner, 
filed R.C.O.P. No. 395 of 1974 on the file 
of the Court of the Rent Controller and the 
District Munsif of Madurai for fixing the fair 
rent for the petition-mentioned premises, 
occupied by one K. K. Viswanathan. The 
tenant was paying a rent of Rs. 49 per month. 
The case of the landlord before the Rent Con- 
troller is that the building is situate in a very 
important locality and the same was constructed 
within 18 years; that the building can be classi- 
fied as Class I building, that the bus stand, 
railway station and cinema theatres are near 
to this building and that the building has got 
all the amenities and conveniences. Hence an 
allowance of 25 per cent. has to be allowed 
for the amenities. Further the building has 
internal water supply, sanitary .and electrical 
installations and hence an allowance of .30 per 
cent. of the cost of the construction also will 
have to be allowed. It is also the case of 
the landlord that the market value of the site 
per square foot is not less than Rs. 200. The 
tenant, respondent, herein contended that the 
portion in his occupation is only 8’ x 4’ that 
the back portion and southern portion are en- 
closed by wooden plank, that the shop has 
zinc sheet doorway only, that the building is 
60 years old and that the building can be 
classified only as Class ITI building. The 
tenant also contended that the market value 
of the site per square foot will not exceed 
Rs. 10 and the present rent of Rs. 49 per 
month itself is more than the fair rent. The 
learned Rent Controller considering the evi- 
dence both oral and documentary let in before 
him came to the conclusion that the market 
value of the site can be fixed at Rs. 200 per 
square foot and fixed the fair rent for the peti- 
tion-mentioned premises at Rs. 100. As 
against the order of the Rent Controller the 
tenant filed an appeal in C.M.A. No. 309 
of 1977 on the file of the Court of the appel- 
late authority and the Principal Subordinate. 
Judge, Madurai and the appellate authority 
after going through the records allowed the 
appeal in part and fixed the rent at Rs. 50 
per month with effect from the date of. appli- 
cation. As against the orders of the appel- 
late authority in C.M.'A. No. 309 of 1977, 
C.R.P, No, 2494 of 1978 is filed, 


i] SUBBARAJULU v. SULAIMAN (Sengottuyelan, F.) 


4. _ Since common questions arise in both the 
civil revision petitions, they are dealt with 
together. 


5. ‘The respondent in C.R.P. No. 2493 of 
1978 died pending the above civil revision peti- 
tion and hence the petitioner ïn the above civil 
revision petition filed C.M.P. No. 3354 of 
1979 for impleading the legal representatives 
of the deceased Sulaiman, viz., (1) Byrunisa 
Begum, (2) Shagil (minor aged 15 years), 
(3) Misha (minor aged 13 years), and (4) 
Shabnam (minor aged 11 years) and C.M.P. 
No. 3355 of 1979 to appoint Byrunisa Begum, 
the widow of the deceased Sulaiman, as the 
guardian of the minors. One Hajee Moosa 
Oma, a third party, filed a counter-affidavit 
in C.M.P. No. 3354 of 1979 stating that he 
is one of the partners of “Naaz Dry Cleaners 
and Launderers” and the deceased Sulaiman, 
the respondent in the civil revision petition, is 
his elder brother. He states in the counter- 
affidavit that the deceased Sulaiman, was not 
the proprietor of “Naaz Dry Cleaners” as 
shown in the cause title but was a partner of 
the business which was.run in partnership 
among four brothers and this fact is referred 
to in the counter-affidavit filed in the rent 
control application itself. The above-said 
Sulaiman had retired from the partnership 
firm on account of his continued ill-health and 
from Ist April, 1978, the other two brothers 
and himself are the partners of the firm and 
the minor son of Sulaiman has been admitted 
to the benefits of the partnership. Hence the 
petition filed for bringing on record the per- 
sonal legal representatives of the deceased 
Sulaiman as if he was the sole proprietor of 
the business is not maintainable, and only the 
partners of the partnership firm can be im- 
pleaded as party respondents in the civil revi- 
sion petition. It is also stated in the counter- 
affidavit that Hajee Sulaiman Omar passed 
away on 22nd August, 1978 at the Christian 
Medical Hospital, Vellore and not on 12th 
December, 1978 as alleged in the petition. 
Hence the present petition filed after 30 days 
allowed under the Tamil Nadu Buildings 
(Lease and Rent Control) Act is barred by 
time. 


6. The landlord filed a reply affidavit stat- 
ing that he came to know about the death of 
Sulaiman only in the first week of February, 
1979, and thereafter he immediately took steps 
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for filing a petition for impleading the legal 
representatives of the deceased Sulaiman and 
in the second week of February, 1979, the said 
petition was filed and hence the application is 
not barred by time since he is entitled to file 
a petition within 30 days from the date of 
knowledge of the death of the deceased Sulai- 
man. The lega] representatives of late Sulai- 
man who are the respondents in C.M.P. No. 
3354 of 1979 remain ex parte. 


7. C.R.P. No. 478 of 1981 is a petition 
filed by a third party, viz., Naaz Dry Cleaners 
and Launderers, represented by Hajee Moosa 
Omar seeking to implead the petitioner in C. 
M.P. No. 478 of 1981 as respondent in C. 
R.P. No. 2493 of 1978. The averments in 
the affidavit in support of C.M.P. No. 478 
of 1981 are as follows :— 


8. Hajee Moosa Omar, the deponent of the 
affidavit in support of C.M.P. No. 478 of 
1981 avers that he is one of the partners of 
“Naaz Dry Cleaners and Launderers”’, a part- 
nership firm carrying on business as Launde- 
rers and dry clearners at Madurai in the peti- 
tion-mentioned premises. In the rent control 
application the Jandlord had impleaded Sulai- 
man as the Proprietor of Naaz Dry Cleaners 
as respondent. Naaz Dry Cleaners and 
Launderers is a partnership firm in which 
Sulaiman, the deceased respondent, and the 
elder brother of the deponent were partners. 
This fact is also referred to in the counter- 
affidavit filed in support of the rent control 
application. Further, the landlord did not 
take any steps to amend the cause-title. Now 
that Sulaiman is dead, the landlord has filed 
an application in C.M.P. No. 3354 of 1979 
to bring on record the personal legal repre- 
sentatives of Sulaiman as respondents in 
the civil revision petition. It is also averred 
in the affidavit that Sulaiman retired from the 
partnership firm on account of his ill-health 
and from ist April, 1978 two of his brothers 
and himself are partners of the firm and the 
minor son of Sulaiman has been admitted to 
the benefits of the partnership. This partner- 
ship firm or its present partners are proper 
and necessary parties to the civil revision peti- 
tion and they will have to be impleaded as 
party respondent to meet the ends of justice. 


9. To this application the landlord filed a 
counter-affidavit with the following averments. 
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Haji Moosa Omar, the deponent of the affi- 
davit filed in support of C.M.P. No. 478 of 
1981, has no right, title or interest to repre- 
sent the tenant. Though in the counter state- 
ment filed by the deceased Sulaiman in the 
rent control application filed against the Naaz 
Dry Cleaners and Launderers (tenant) for 
fixation of fair rent it was contended that the 
tenant is a partnership firm, the said conten- 
tion was not seriously pressed or agitated in 
the proceedings. This would be evident from 
the fact that late Sulaiman filed the appeal in 
C.M.A. No. 308 of 1977 on the file of the 
appellate authority (against which the civil 
revision petition in C.R.P. No. 2493 of 1978 
is filed) as sole proprietor of Naaz Dry Clea- 
ners and Launderers. In the circumstances it 
is not open to Haji Moosa Omar to contend 
that he is entitled to represent the tenant on 
the death of Sulaiman and hence the landlord 
prayed for the dismissal of the C.M.P. No. 
478 of 1981. 


10. The above civil miscellaneous petitions 
Nos. 3354 of 1979, 3355 of 1979 and 478 of 
1981 will have to be considered before the 
civil revision petition is taken up for consi- 
deration. In order of to dispose of these civil 
miscellaneous petitions we will have to ascer- 
tain who is the tenant in respect of the peti- 
tion mentioned premises. It is the contention 
of the landlord that Sulaiman is the tenant. 
On the other hand the contention of the peti- 
tioner in C.M.P. No. 2493 of 1978 is that 
the partnership firm, Naaz Dry Cleaners with 
Sulaiman and his three brothers as partners is 
the tenant and that Sulaiman had retired from 
the partnership and that the other three part- 
ners along with a minor son of Sulaiman 
continued the partnership business and as such 
the partnership firm is the tenant. The part- 
nership firm; has also filed a petition in C.R. 
P. No. 478 of 1981 to implead the same as 
a party respondent to the civil revision peti- 
tion. It also contended that C.M.P. No. 
3354 of 1979 having been filed 30 days after 
the death of Sulaiman, which had occurred on 
22nd August, 1978, is barred by time. 


11. We will have to first consider the ques- 
tion whether C.R.P. No. 3354 of 1979 is 
belated and on that account the same is not 
maintainable. As per rule 25 of the Tamil 
Nadu Buildings (Lease and Rent Control) 
Rules, 1974 every application for making the 
legal representative or representatives of the 
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deceased person, party to the proceeding under 
the Act shall be preferred within one month 
from the date of the death of the person con- 
cerned or the date of having knowledge of 
the death of the person concerned. Hence 
according to rule 25 an application can be filed 
within 30 days from the date of knowledge 
of the death of the persons. Though in the 
affidavit in support of the petition in C.M. 
P. No. 3354 of 1979, there is no averment 
with reference to the fact that the landlord 
came to know about the death of Sulaiman 
only during the first week of February, 1979, 
the Jandlord filed a reply affidavit stating that 
he came to know about the death of Sulaiman 
only. in the first week of February, 1979 and 
that he had filed the civil miscellaneous peti- 
tion, thereafter, viz., in the second: week of 
February, 1979. In view of the averments 
in the reply affidavit that the landlord came to 
know about the death of Sulaiman during the 
first week of February, 1979 and inasmuch as 
this civil miscellaneous petition has been filed 
on 16th February, 1979 within 30 days from 
the date of knowledge. C.M.P. No. 3354 
of 1979 to implead the legal representatives 
of the deceased tenant, cannot be said to be 
barred. Hence the objection that the said 
petition is barred by time is negatived.. 


12. The next question we will have to decide 
in the above civil miscellaneous petition is 
whether the tenant is an individual viz., 
Sulaiman or the partnership firm consisting 
of Sulaiman and his three brothers as part- 


ners. In R.C.O.P. No. 415 of 1974 the 
landlord describes the tenant as Sulaiman 
(Proprietor) Naaz Dry Cleaners. In para- 


graph 4 of the counter-affidavit filed in R.C. 
O.P. No. 415 of 1974 it is stated that the 
tenant Sulaiman is not the sole proprietor of 
the business and he is only a partner. Thus 
in the earliest possible point of time the tenant 
had taken the plea that the respondent in 
R.C.O.P. No. 415 of 1974 is not an indivi- 
dual person but a partnership firm. But the 
question whether the respondent in R‘C.O.P. 
No. 415 of 1974 is an individual person or 
a partnership firm was not gone into during 
the enquiry of the rent control application. 
In the appeal in C.M.A. No. 308 of 1977 
before the appellate authority filed by the 
tenant the appellant is mentioned as Sulaiman 
(Proprietor) Naaz Dry Cleaners. But below 
the signature of the appellant in the grounds 
of appeal in C.M.A. No. 308 of 1977 a seal 
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which is usually used for the partnership’ firm 
is used and the appellant had also signed as 
partner. When the signature in the ground 
of appeal by Sulaiman is as partner, the 
cause-tile in the grounds of appeal as Sulai- 
man (Proprietor) Naaz Dry Cleaners can only 
be taken as a mere repetition of the cause 
title in the rent control application. An 
argument advanced on behalf of the landlord 
is that in view of the cause title in C.M.A. 
Nos, 308 and 309 of 1977 the tenant cannot 
now put forward the plea that the tenant is a 
partnership firm. It will have to be borne 
in mind that if the cause title is different from 
the rent control application the appellate 
authority will not entertain the appeal. For 
this reason and also because of the fact that 
Sulaiman had only signed as partner in C.M. 
A. No. 308 of 1977 from the mere fact that 
in the cause-title the appellant’s name is men- 
tioned as found in the rent control application 
the tenant cannot be debarred from putting 
forward the plea that the tenant is not an 
individual but a partnership firm. The true 
copy of the partnership deed dated 6th Novem- 
ber, 1972, between Hajee Sulaiman and his 
three brothers viz., Akbar Omar, Hajee 
Moosa Omar and Mohamed Ismail and the 
reconstituted partnership deed dated ist April, 
1978, between Akbar Omar, Hajee Moosa 
Omar and Mohamed Ismail which recites that 
Hajee Sulaiman retired from the partnership 
business due to his ill-health are produced for 
my perusal. On 26th March, 1979, the learn- 
ed advocate for the tenant in the C.R.P. 
No. 2493 of 1978 wrote a letter to the advo- 
cate for the landlord stating that the tenant is 
described as Sulaiman (Proprietor) Naaz Dry 
Cleaners and Launderers and that he had en- 
tered appearance on behalf of Naaz Dry 
Cleaners and Laundarers which is a partner- 
ship firm represented by Hajee Moosa Omar, 
one of the partners and that Sulaiman who 
was originally one of the partners in the firm 
retired from the firm and died later on and 
requesting the advocate for the landlord to 
take necessary steps to amend the cause title 
of the civil revision petition. To this the 
learned advocate for the landlord replied that 
he had already filed a C. M. P. to bring on 
record the legal representatives of the deceas- 
ed respondent and another C. M. P. for the 


appointment of the guardian for the minor 
legal representatives and if Hajee Moosa 
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Omar was a partner of any frm and if other 
partners have to be brought on record, re- 
quested the advocate for the tenant to tile 
the necessary application. This circum- 
stance is also canvassed by the learned advo- 
cate for the tenant as a circumstance in his 
favour. The facts and circumstances in the 
case clearly show that Naaz Dry Cleaners and 
Launderers was a partnership firm to begin 
with and it always continued as a partnership 
firm. Since the matter related only to the 
fixation of fair rent no attention was bestowed 
to the question whether the tenant, is a pro- 
prietory concern or a partnership firm. But 
on this account the partnership firm cannot be 
made to suffer. From the available evidence 
and the circumstances in this case and taking 
into consideration the allegations in the coun- 
ter statement to R.C.O.P. No. 415 of 1978 
the capacity in which the appellant had signed 
C.M.A. No. 308 of 1977 before the appel- 
late authority and the true, copies of the rent 
deeds produced for my perusal it is possible to 
conclude prima facie that the tenant is a 
partnership firm. In order to meet the ends 
of justice the reconstituted firm consisting 
of three partners of the erstwhile partnership 
firm will have to be impleaded as party-res- 
pondent in the civil revision petition. The 
respondents in C.M.P. No. 3354 of 1979 
though served with notice have not come for- 
ward with any objection. Though there is 
sufficient material to show that Sulaiman, the 
deceased tenant, was only a partner in the 
Naaz Dry Cleaners and Launderers, yet, in 
order to have an effective adjudication in the 
matter, the legal representatives of late Sulai- 
man also will have to be impleaded as party- 
respondents to the civil revision petition. 
Hence C.M.P. No. 3354 of 1979 to bring on 
record the legal representatives of deceased 
Sulaiman and C.M.P. No. 3355 of 1979 to 
appoint Byruniza Begum, widow of Sulaiman 
as the guardian of the minor respondents 3 
to 5 and C.M.P. No. 478 of 1981 to implead 
the re-constituted partnership firm viz., Naaz 
Dry Cleaners and [.aunderers represented hy 
Hajee Moosa Omar as party respondent in 
C.R.P. No. 2493 of 1978 are allowed. 


13. Coming to the merits of C.R.P. 
No. 2493 of 1978, the learned Rent Controller 
arrived at the market value of the site on 
while the premises is situate at Rs. 200 per 
square foot. This has been done taking into 
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consideration Exhibit A-1, a registered sale 
deed, executed by: the landlord himself with 
respect to, a portion of the building just west of 
the petition-mentioned building and making 
allowance for the fancy price alleged to have 
fetched. Relying upon the . Commissioner’s 
report Exhibit C-1 the Rent: Controller fixed 
the value of the superstructure at Rs. 10,622 
and the age of the building at 50 years. 

Calculating the depreciation at one per cent. 

for 50 years and making allowance with re- 
gard to the amenities and adopting the statu- 
tory formula the learned Rent Controller arriv- 
ed at the cost of the superstructure at 
Rs. 5,824.. Adding the cost of the site of 
Rs, 28,950 with the cost of the superstructure 
the learned Rent Controller arrived at the 
total cost at Rs. 34,774 and fixed the fair rent 
at Rs. 348 per month for the petition men- 
tioned premises. 


14. As against the decision of the Rent Con- 
troller fixing the fair ` rent at Rs. 348 per 
month for the petition-mentioned premises 
the tenant filed an appeal in C.M.A. No. 308 
of 1977. Before the appellate authority a 
curious procedure seems to have been adopted. 
The learned advocate for the landlord seems 
to have filed a memo, stating that the value 
of the building need not be taken into consi- 
deration and that the fair rent may be fixed on 
the value of the site alone. The learned 
appellate authority seems to have taken the 
memo. into consideration and reduced the 
fair rent fixed by the Rent Controller to 
Rs. 194 per month. It is argued on behalf of 
the landlord that the procedure for fixation of 
fair rent on the basis of the value of the site 
and the building is mandatory and the appel- 
late authority ought not to have taken into 
consideration the memo. filed by the learned 
advocate for the landlord and fixed the fair 
rent on the value of the site alone. Sec- 
tion 4 of the Tamil Nadu Buildings (Lease 
and: Rent Control) Act, under which the rent 
control proceedings were started reads as 
follows:— 


“4. Fixation of fair rent.—The Controller 
Shall on application made by the tenant or 
the landlord of a building ‘and’ after hold- 
ing. such enquiry as he thinks, fit, fix the 
` fair rent for such building, ‘in accordance 
with the principles set out in the following 
sub-sections. 
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(2) The fair rent for any residential build- 
_ ing shall be nine per cent. gross return per 
annum on the total cost of such building. 


(3) The fair rent for any non-residential 
building shall be twelve per cent. gross re- 
turn per annum on the toal cost of such 
building. 

(4) The total cost referred to in sub-sec- 
tion (2) and sub-section (3) shall consist of 
the market value of the site in which the 
building is constructed, the cost of construc- 
tion of the building and the cost of provi- 
sion of any one or more of the amenities 
specified in Schedule I as on the date of 
application for fixation of fair rent: 


Provided that while calculating the market 
value of the site in which the building is 
constructed, the Controller shall take into. 
account only that portion of the site on 
which the building is constructed and of a 
portion upto fifty per cent. thereof of the 
vacant land, if any, appurtenant to such 
building the excess portion of the vacant 
land, being treated as amenity: 


Provided further that the cost of provision 
of amenities specified in Schedule J shall 
not exceed— 


(i) in the case of any residential building, 
fifteen per cent. ; and 


(ii) in the case of any non-residential build- 
ing, twenty-five per cent. ; 


of the cost of site in which the building is 
-determined under this section. 


(5) (a) The cost of construction of the 
building including cost of internal water- 
Supply, sanitary and electrical installations 
shall be determined with due regard to the 
rates adopted for the purpose of estimation 
by the ` Public Works Department of the 
Government for the area concerned. The 
Controller may, in appropriate cases, allow 
or disallow an amount not exceeding thirty 
per cent. of construction having regard to 
the nature of construction of the building. 


(b) The Controller shall deduct from the 
cost of construction determined in the manner 
specified in clause (a), depreciation calculat- 
ed at the rates specified in Schedule 11”. 


15. On a reading of the above section it is 
clear that it is obligatory on the part of the 
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Rent Controller to take into consideration 
the market value of the site and the cost of 
construction of the building for fixing the 
‘fair rent. Tn- view of the section we will have 
to consider whether the procedure adopted by 
the appellate Court for arriving at the fair 
rent excluding the cost of construction on the 
strength of the memo. filed by the learned 
advocate for the landlord is correct. 


16. On behalf of the tenant it is contended 
that the appellate authority acted rightly in 
taking into consideration the memo. filed by 
the learned advocate for the landlord, who is 
duly authorised as per the terms of the vakalat 
to act on his behalf. Reliance is also placed 
upon the following cases by the ue advo- 
cate for the tenant. 


17. In the case ooed in Sourendra Nath 
Mitra and others v. Tarubala Dasi, ‘it has 
been held that an advocate of the High Court, 
when briefed on behalf of a party in a 
Subordinate Court, has got the implied autho- 
rity of his client to settle the suit. In the 
case reported in Govindammal v. Marimuthu 
Maistry and others, a single Judge of this 
Court observed that, even in cases where there 
is no express authorisation to enter into a com- 
promise, under the inherent authority im- 
pliedly given to the advocate he has power 
to enter into a compromise on behalf of his 
client. But, in the present state of the clien- 
tele world and the position in which the Bar 
now finds itself and in the face of divided 
judicial authority and absence of statutory 
backing, prudence dictates that, unless ex- 
press power is given in the vakalat itself to 
enter into compromise, in accordance with the 
general practice obtaining, a special vakalat 
should be filed or the specific consent of the 
party to enter into the compromise should he 
obtained. It is also observed that, if the 
endorsement is made on the plaint, etc., it 
would be better to get the signature or the 
thumh impression of the party affixed thereto, 
making it evident that the party is aware of 
what is being done by the advocate on his or 
her behalf. In the case reported in Smt. 





1. (1930) 58 M.L.J. 551: 31 L. W. 
803: L.R. 57 I.A. 133: A.I.R. 1930 P. 
C. 158. 

2. (1957) 70 L.W. 818: (1958) 2 M. 
L.T. 34: A.T.R, 1959 Mad; 7, 
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Jamilabi Abdul Kadar x. Shankarlal Gulab- 
chand and others, the Supreme Court observ- 
ed that an advncate is entitled to enter into 
a compromise unless the party withheld the 
power of compromise by a specific term in the 
vakalat. In the case reported in Employers in 
relation to Monoharbahal Colliery, Calcutta v. 

K. S$. Mishra and others?, the Supreme Court 
held that a compromise signed by the counsel 
is binding on the party. Tn the case reported 
in The Madras Co-operative Printing and 
Publishing Society Limited, Madras, 
represented by its Secretary v, O. Rama- 
lingam and others?, a single Judge of this 
Court observed that the counsel appearing 
for a party is always having an implied autho- 
rity to enter into a compromise on behalf of 
this party. The only limitation is that, if 
there was any written prohibition or limita- 
tion, he will have to act within that prohibi. 

tion or limitation. 


18. The fact that an advocate is entitled 
to sign on behalf of the party in the proceed- 
ings for compromise is reiterated in the 
above decision. But in this case there is no 
compromise petition as.such. We find only 
a memo. filed by the learned advocate the 
recitals of which are as follows:-— 


“In the above matter if the Court considers 
that the cost of construction of the build- 
. ing arrived at is not in conformity of sec- 
tion 4 (5) of the Act, this respondent 
- humbly submits that he will be satisfied if 
the fair rent is fixed on the site value”. 


19. Sub-section (5) of section 4 of the Act 


relates to the adoption of P.W.D. rates in 
respect of calculation of the cost of the 
buildings. The memo. only states that if the 


-Court considers that the cost of the building 


arrived at is not in conformity with sec- 
tion 4 (5) then fair rent may, be fixed on 
the site value. The appellate authority pro- 
ceeded on the basis thaf the same is to the 
effect that the cost of construction need not 
be taken into account for the purpose of 
fixation of fair rent. But the memo. if cons- 
trued in the proper perspective can only 





(1975) 2S.C.W.R. 307. 
' (1975) 2 S.C.C. 244: A.I.R. 
S. €. 1632. 
3. (1976) 1 M.L.J. 136, 
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seen that if the appellate authority comes to 
the conclusion that the calculation of the cost 
of construction is not in accordance with sec- 
tion 4 (5) then only the Court can fix a fair 
rent on the basis of the cost of the land alone. 
There is no specific finding by the appellate 
authority that the calculation of the cost of 
construction of the building is not in accord- 
ance with section 4 (5) of the Act. In the 
absence of such finding the appellate autho- 
rity is not entitled to act as per the memo. 
filed by the learned advocate for the landlord. 


20. In this connection it will also have to 
be borne in mind that the memo. filed is not 
is the nature of a compromise petition signed 
by both the advocates and the parties. . Tt is 
not even signed by the advocate for the tenant 
and in fact on the reverse side of the memo 
there is an endorsement that the advocate 
for the appellant, viz., the tenant refused to 
take notice. Under the circumstances the 
principles laid down in the above cases re- 
garding the authority of the advocate to sign 
compromise petitions cannot be applied to the 
facts of this case. 


21. In view of the mandatory provisions in 
section 4 of the above said Act, that in fixing 
the fair rent the Rent Controller shall take 
into consideration the cost of the building, the 
appellate authority is not justified in acting on 
the memo and excluding the cost of con- 
struction of the building and arriving at the 
fair rent taking into consideration the cost of 
the land alone. Considering the entire cir- 
cumstances the grievance of the civil revision 
petitioner in this regard is justified. 








22. Even in arriving at the cost of vacant 
site the learned appellate authority had not 
adopted the evidence let in in this case. So 
far as the evidence in this case is concerned 
we have the sale deed Exhibit A-1 filed in 
R.C.O.P. No. 415 of 1974 in respect of a 
portion of a building just west of the petition- 
mentioned building measuring 127 sq.ft. 
This sale deed comprises of the building and 
the site and the value of the site will have 
to be arrived at after arriving at the cost of 
the building and deducting the same from the 
sale price mentioned in Exhibit A-1. Tf it is 
seen that the purchaser had paid a fancy price 
in respect of the transaction as contended by 
the tenant due allowance will have to be made 
for the same, The fixation of market value 
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for the purpose of Urban Land Tax for the 
premises in question may also afford a criterion 
for the purpose of fixing the market value of 
the site. Ixhibits B-1, B-2 and B-3 Med in 
C.M.A, No. 309 of 1977 are the orders of the 
Urban Land Tax Tribunal in respect of lands 
in Town Hall Road, Madurai. It is not 
known whether these orders relate to the site 
on which the petition-mentioned building 
stands. In any event the value fixed by the 


urban land tax authority at the time of the 


application for the fixation of fair rent will 
also be a factor in deciding the value of the 
site. _ The appellate authority without calcu- 
lating the value of the site, on the evidence 
available determined the fair rent at Rs. 100 
per month on a rough and ready basis. On 
going through the orders of the appellate 
authority it is seen that the appellate authority 
had not taken into consideration the data avail- 
able in respect of the value of the site in the 
proper perspective and that it had not arrived 
at the proper value of the site on which the 
building is situate. > 


23. If there is a-first floor in the premises 
then the market value of the vacant site will 
have to be apportioned between the ground 
floor and the first floor. In the case reported 
in S. Attendrooloo Chetty’s Charities by its 
President and S. Venkatarangam and others 
v. -Sadhana Aushadalaya by its .Proprietor 
Naresh Chandra Ghose’, it has been held that 
in. the case of premises having storeys the value 
of the site will have to be apportioned between 
the storeys. In the case reported in R. Siva- 
gnanam. and another v. Everest. Boarding and 
Lodging by. its Managing Partner, R. 
Manoharan?, a single Judge of this. Court 
observed that there is nothing in the Act which 
requires, the assignment of the entire land cost 
to the ground floor alone.- The appellate 
authority in this case observed that there is 
an upstairs for the premises but no deduction 
need be made from the cost of the land since 
the value of the building is not taken into 
consideration. The reasoning given by 
the appellate authority. for not taking into 
consideration the cost of construction of the 
building and for not taking into consideration 
the existence of the upstairs in arriving 





T] SUBBARAJULU D. SULAIMAN (Sen gottuvelan, 7.) 


at the value of the site are not correct. 
Hence the order of the appellate authority can- 
not be sustained and the same will have to be 
set aside. 


24. In C.R.P. No. 2494 of 1978, the learned 
Rent Controller arrived at the market value 
of the site on which the premises is situate at 
Rs. 200 per square foot. This has been 
done taking into consideration Exhibit A-1, a 
registered sale deed, executed by the landlord 
himself with respect to a portion of the build- 
Ing just west of the petition-mentioned build- 
ing and making allowance for the fancy price 
alleged to have been paid. Relying upon 
the ‘Commissioner’s report, Exhibit C-1, the 
learned Rent ‘Controller fixed the value of the 
superstructure at Rs. 1813 and the age of the 
building at 50. years. ‘Calculating the depre- 
ciation at one per cent. for 50 years and mak- 
ing allowance with regard to the amenities and 
adopting the statutory formula, the learned 
Rent ‘Controller arrived at the cost of the 
superstructure at Rs. 1,093. ‘Adding the cost 
of the site as Rs. 8,870 with the depreciated 
value of the superstructure the learned Rent 


Controller arrived at the total cost of Rs.’ 


9,963 and fixed the fair rent at Rs. 100 per 
month for the petition-mentioned premises. 


25. As against the decision of the Rent 
Controller fixing the fair rent at Rs. 100 per 
month for the petition-mentioned premises the 
tenant filed an appeal C.M.A. No. 309 
of 1977. The learned appellate authority. dis- 
posed of the above C.M.A. along with C. 
M.A. No. 308 of 1977 by means of a com- 
mon order and reduced the fair rent to be fixed 
for the petition-mentioned premises to Rs. 50 
per month. The appellate authority also with- 
out calculating the value of the site on the 
evidence available determined the fair rent at 
Rs. 50 per month on a rough and ready basis. 
On going through the order of the appellate 
authority it is seen that the appellate’ autho- 
rity had not taken into consideration the data 
available in respect of the value of the site in 
the proper perspective and that it had not 
arrived at the proper value of the site on 
which the building is situate. Hence the order 
of the appelate authority cannot be sustained 
and the same will have to be set aside. 


26. Hence the orders of the appellate autho- 
rity in the above two appeals are set aside and 
both the matters are remitted back to the 
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appellate authority for fresh disposal after 
taking into consideration :— 


1. The value afforded by the sale deed Exhi- 
bit A-1 and the value fixed by the Urban 
Land Tax Authorities for similar lands in the 
vicinity and any other evidence with reference 
to the value of the land that may be forth- 
coming after making due allowance for extra- 
ordinary circumstances that may be brought 
Out; and 


2. the value of the construction according to 
P.W.D. rates in respect of the premises in 
question. ' 


The appellate authority i is directed to arrive at 
the market value of the buildings on the prin- 
ciples mentioned above and arrive at the fair 
rent payable by the tenant in both the cases. 


27. In the result both the civil revision peti- 
tions viz., C.R.P. Nos. 2493 and 2494 of 
1978 are allowed and both the matters are 
remitted back to the appellate authority for 
fresh disposal in the light of the observations 
made above. There will be no order as to 
costs in both the civil revision petitions. C. 
M.P. Nos. 3354 of 1979, 3355 of 1979 and 
478 of 1981 are also allowed. 


R.S. Petitions allowed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. ` 


(Special Original Jurisdiction. ) 
Present:—S. Padmanabhan, J. 


The Provincial Superior, Cluny Convent, 
Malleswaram, Bangalore-3 

i Petitioner* 
Y. t | ; l l , 
The State of -Tamil Nadu, represented by 
the Deputy Secretary to Government, 
Home (Cinemas) Department, Fort St. 
George, Madras-9 and others 


Respondents. 


Tamil Nadu Cinemas (Regulation) Act (IX 
of 1955) and Rules framed under the Tamil 
Nadu Cinemas (Regulation) Act, Rule 
106-A—‘“Any objection filed after this period 
shall be liable to be summarily rejected” — 
Meaning of “liable’—Non-objector if “ag- 
grieved person” — Licensing authority can 
receive and deal with objections filed beyond 
15 days. | _ 4 


Held: The word ‘liable’ in rule 106-A of the 
‘Rules under the Tamil Nadu Cinemas Regu- 
lation Act has also the meaning of being bound 
or obliged according to law. Tn other words, 
when it is said that ‘any objections filed 
after a period of 15 days shall be liable to be 
summarily rejected’, it means that there is an 
obligation on the part of the authority to sum- 
marily reject an application filed beyond that 
time. This conclusion is further supported by 
the use of the word ‘summarily’ which means 
that the rejection should be done by a short 
method without unnecessary formalities or de- 
lay and without further application of mind. 

[Para. 8.| 


The provision under rule 106-A, which per- 
mits a member of the public to prefer his or 
her objections to the grant. of a licence with- 
in 15 days from the date of the notification 
is mandatory. If an objection is filed beyond 
the 15 days time, such an objection has no 
validity in law and it cannot be taken note of. 
The licensing authority has no jurisdiction to 
entertain an objection that is filed by a mem- 
ber of the public beyond the period of 15 
days under rule 106-A and deal with the same 
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on merits. Even if the Collector or the licens- 
ing authority deals with such a belated ob- 
jection and grants a no-objection certificate to 
the applicant, the objector who has filed a 


belated objection will have no locus standi 


either to file an appeal or revision before the 
appropriate authorities. Such a person 
cannot be said to be an aggrieved’ person. 
Consequently, the writ petitioner is not an 
aggrieved person. She had no locus standi to 
file an appeal or revision before the appro- 
priate authorities. Equally she has no locus 
standi to file this writ petition. 

. [Para. 14.] 


3 , 
Case referred to:— 


K. S. P. Subramanian v. Commissioner of 
Land Revenue and Commercial Tax, (1981) 
94 L.W. 380: A.I.R.:1981 Mad. 346. 


Petition under Article 226 of the Constitution 
of India, praying that in the circumstances 
stated therein, and in the affidavit filed there- 
with the High Court will be pleased’ to issue 
a writ of certiorari calling for the records re- 
lating to the proceedings of the first respon- 
dent, dated 3rd February; 1981 in Govern- 
ment letter No. ` 149647 |Cinemas|80-5 Home 
Department and of the second respondent in 
B.P. Rc. No. 4036 (L), dated 22nd Sep- 
tember, 1980 granting a no-objection certifi- 
cate tothe 4th Respondent for locating a 
Touring Cinema in S. No. 377|2 of Devika- 
purani Village in Arani Taluk, North Arcot 
District and quash the said proceedings of the 
Ist respondent, dated 3rd February, 1981 con- 
firming the order of the 2nd respondent in 
B.P.Rt. No. 4036 (L), dated 22nd Septem- 
ber, 1980. l 


R. D. Indrasenan, for Pétitioner. 


G.: Ramaswamy, for S. Shanmughavelayu- 
tham.and K. R. Govindarajan, for Respon- 
dent No. 4. : 


S. Jagadeesan, for Government Pleader, for 
Respondent Nos. 1 to 3. 


The Court made the following ` 


Orper.—The question thatarises for deter- 
mination in this writ petition is whether a 
person who does not file any objection to an 
application for a temporary permit before the 
licensing authority within the period of 15 days 


LY 


as provided for under rule 106-A of the Rules 
under Tamil Nadu Cinemas (Regulation) Act 
(hereinafter referred to as the Rules) can be 
said to be an aggrieved person. 


PROVINCIAL SUPERIOR, CLUNY CONVENT v. 


2. The facts of the case may be set out as 


follows. The petitioner is the Provincial 
Superior, Cluny ‘Convent, Malleswaram, 
Bangalore. The Cluny Convent runs a health 


centre styled Nirmala Rani Health ‘Centre in 
Devikapuram village in North Arcot District. 
The health centre is said to cater to about 30 
villages in and around the neighbourhood. 
It is said that annually 25,000 persons attend 
the dispensary run by the health centre. The 
convent is also running a nursery school. 
While so, the 4th respondent filed an appli- 
cation’ before the Collector of North Arcot, 
the third respondent herein, for the grant of 
a no objection certificate for locating the 
touring cinema in S.No. 377|2 of Devika- 
puram village. The petitioner objected to the 
issue of the no objection certificate on the 
ground that the location of a cinema would be 
a nuisance and hindrance to the health centre. 
The petitioner also stated that the convent was 
building a maternity centre and the location 
of the touring cinema would fall within the 
prohibited distance of 76.4 metres of the mater- 
nity centre. The public of the village also 
raised similar objections, apart from the fur- 
ther objection that there were two huts within 
the prohibited distance of 30.5 metres of the 
site on which touring cinema is sought to be 
located. The third respondent made a local 
inspection on 24th October, 1979. He then 
rejected the application of the 4th respondent 
on two grounds, The first ground is that a 
maternity hospital is coming up within a dis- 
tance of 76.4 metres' from the site and that 
the local inspection has revealed that the 
building has come up to the roof level. Ac- 
cording to the third respondent the location of 
the touring cinema would be a nuisance to the 
hospital. Secondly, he found that there are 
two huts occupied by Erulavs within a distance 
of 27 metres from the proposed site. 


3. Against the said order the 4th respondent 
preferred an appeal before the Board of Re- 
venue, Madras. The Commissioner of Land 
Revenue and Commercial Taxes, the second 
respondent herein, set aside the order of ths 
third respondent and directed the latter to issue 
a no-objection certificate to the 4th respondent. 
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The appellate authority overruled the objec- 
tion based on the location of the huts within 
a distance of 27 metres of the proposed site 
on the ground that under the new Rules tour- 
ing cinemas should be constructed only with 
inflammable materials. The appellate autho- 
rity. also overruled the objection based on the 
situation of the maternity hospital on the 
ground that the respondent before him, viz., 
the petitioner herein did not appear at the 
hearing. The petitioner then preferred a revi- 
sion petition before the Government; the first 
respondent dismissed the revision petition by 
its order, dated 3rd February, 1981. In these 
circumstances, the petitioner has filed this 
writ petition, for the issue of a writ of certio- 
rart to quash the order passed by the first res- 
pondent on 3rd February, 1981 confirming the 
order passed by the second respondent grant- 
ing a no-objection certificate to the 4th res- 
pondent. 


4. Mr. Indrasenan, the learned counsel, for 
the petitioner vehemently attacked the order 
of the appellate authority, the second respon- 
dent herein which has been confirmed by the 
first! respondent by a non-speaking order on 
the ground that the appellate authority had 
passed an ex parte order without hearing the 
petitioner. According to the learned counsel, 
the petitioner was present on a number of 
occasions, forthe hearing. Unfortunately, on 
the particular date on which the appellate 
authority disposed of the matter, the petitioner 
could not be present for reasons beyond her 
control. In any event, according to Mr. 
Indrasenan, the appellate authority should have 
gone into the question whether the installation 
of a touring cinema on the proposed site would 
be a nuisance to the maternity hospital that was 
coming up, particularly when the ‘Collector, 
after local inspection, had found that the 
touring cinema on the proposed site would be 
a nuisance to the maternity hospital. Mr. 
Indrasenan also contended that the appellate 
authority should have considered whether rulc 
103 of the Rules had been violated particularly 
when the Collector has on local inspection 
found that the proposed site for the touring 
cinema was within the prohibited distance from 
the maternity hospital and the huts. I would 
have been inclined to accept the argument of 
Mr. Indrasenan and to remand the matter to 
the appellate authority for a fresh disposal but 
for the preliminary objectiog raised by Mr. 
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G. Ramaswami, the learned counsel for the 
4th respondent regarding the maintainability of 
the writ petition. 


5. Mr. G. Ramaswami, the learned counsel 
for the 4th respondent argued that rule 106-A 
enjoined that any member of the public who 
objected to the grant of a no objection certi- 
ficate to an application should prefer his or her 
objections in writing before the licensing 
authority within fifteen days of the publication 
of the notice regarding the receipt of an appli- 
cation. If no objection is filed within 15 
days, then the licensing authority would not be 
competent to consider any such objection. 
Mr. Indrasenan clearly and fairly admitted 
that the petitioner did not prefer her objec- 
tions within 15 days as provided for under 
rule 106-A. However, the learned counsel 
contended that it would be open to the licens- 
ing authority to receive and deal with the 
objection preferred by a member of the pub- 
lic even after 15 days. If the licensing 
authority, according to Mr. Indrasenan, does 
not choose to reject the objection filed by a 
member of the public after the expiry of the 
15 days, but receives the same and deals with 
it on the merits, then it could not be said 
that such an objection is not valid and that 
the licensing authority has no jurisdiction to 
deal with the same. The question for deter- 
mination is which of the contenions has to 
be sustained. 


6. Section 5 of the Tamil Nadu Cinemas 
(Regulation) Act, 1955 (hereinafter called 
the Act) confers power on the licensing 
authority to grant or refuse a licence. Rule 35 
of Part II (a) deals with the approval of 
location of permanent cinemas. Rule 100 
of the Rules states that a person who intends 
to build a travelling cinema building shall 
follow the procedure in rule 35 in Part II 
(a). Rule 106-A reads as follows: 


“On receipt of the application, the licens- 
ing authority shall cause a notice to be 
published in the notice board pf the office 
of the licensing authority and the Pancha- 
yat Union concerned, of the fact of receipt 
of the application, with such details as may 
be considered necessary and calling for 
objections if, any, from the public in regard 
the non-compliance by the applicant of the 
provisions of any these rules. All objec- 
tions shall be filed in writing before the 
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licensing authority within 15 days from the 
date of publication of the notice. Any 
objection filed after this period shall be 
liable to be summarily rejected”. 


The above rule contemplates the following: 
on receipt of an application for the issue of a 
no objection certificate the licensing authority 
shall cause a notice to be published in the 
notice board of the office of the licensing 
authority and the panchayat union. The 
notice must also invite objections, if any, from 
the public in regard to the non-compliance by 
the applicant of the povisions of any of the 
rules. The public should file their objections 
in writing before the licensing authority with- 
in 15 days from the date of publication of 
the notice. Any objection filed after the 
expiry of the period of 15 days shall be liable 
to be summarily rejected. There was no dis- 
pute at the Bar that the final decision of the 
writ petition would depend upon the inter- 
pretation to be placed on rule 106-A. 
According to Mr. G. Ramaswami, the licens- 
ing authority is not entitled to look into any 
Objection that may be received after the ex- 
piry of 15 days from the date of publication - 
of the notice; but in the submission of 
Mr. Indrasenan it will be open to the licens- 
ing authority either to reject the application 
or receive and consider the same. Though 
the matter is not res integra, since 
Mr. Indrasenan challenges the correctness of 
some of the earlier decisions of this Court 
cited by Mr. G. Ramaswami I shall consider 
the question de hors the decisions cited by 
him. The language used in rule 106-A: is 
“all objections shall be filed before the licens- 
ing authority within 15 days from the date 
of the publication of the notice”. 


7. It is one of the well-settled canons of 
interpretation of statutes that when a statute 
uses the word ‘shall’ it shall ordinarily be 
construed to be mandatory. However, it is 
sometimes not so interpreted, if the context or 
the intention otherwise demands and in such 
cases the word is interpreted only to have 
directory effect. In this case, the last sen- 
tence in rule 106-A reads: 


“Any objection filed after this period shall 
be liable to be summarily rejected”. 


Mr. R. D. Indrasenan drew my attention to 
the various meanings of the word ‘liable’ 
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culled out from different dictionaries and 
Stated that the fact that the word ‘liable’ is. 
used confers a discretion on the licensing 
authority either to accept or summarily reject 
an objection that is filed beyond time. The 
learned counsel referred to the Law Lexicon 
by T. P. Mukherjee and K. K. Singh 
(1971) Volume II, page 32, wherein it is 
Stated that the word ‘liable’ means a future 
possibility or probability happening which may 
or may not actually occur-~it is discretionary. 
In Funk and Wagnalls’ Standard Dictionary, 
International Edition, Volume I, page 734, 
one of the meanings given to the word ‘liable’ 
is ‘having a tendency, inclination or likeli- 
hood, likely, with unfavourable sense’. The 
same dictionary also gives the meaning 
as exposed to damage, penalty, expense, 
burden etc.’ One of the meanings given to 
the word ‘liable’ in the Compact Edition of 
the Oxford English Dictionary, Volume I 
(1977), page 1611 is ‘bound or obliged by 
law or equity or in accordance with a tule or 
convention, answerable’. Similarly, Webster’s 
Third New International Dictionary ( 1968), 
page 1302, explains the word ‘liable’ as being 
bound or obligated according to law. K. J. 
Aiyer, in his Judicial Dictionary 8th Edition 
1980, page 577, gives the meaning of the word 
‘liable’ with reference to section 381, Indian 
Penal Code, as a future possibility or probabi- 
lity happening which may or may not occur. 
In other words, it is stated that the Magis- 
trate has the power to impose the sentence of 
fine under section 381, Indian Penal Code, 
but it: is discretionary. Stroud in his Judi- 
cial Dictionary of Words and Phrases, 4th 
Edition, page 144, states that the word ‘ans- 
werable’ is an equivalent for ‘liable’. ‘Collins 
English Dictionary (1970), gives the mean- 
ing of the word ‘liable’ among others as being 
subject or state of being liable or obligation. 
In ‘Words and Phrases’ Permanent Edition, 
Volume 25, page 71. Webster defines ‘liable’ 
thus :—“Obliged in law or equity, subject” 
a says ‘it denotes something which may be- 
Tall us’. 


8. From the above it is clear that the word 
‘able’ has also the meaning of being bound 
or obliged according to law. In other words, 
when it is said that ‘any objection filed after a 
period of 15 days shall be liable to be sum- 
marily rejected’ it means that there is an obli- 
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gation on the part of the authority to sum- 
marily reject an application filed beyond the |; 
time. This conclusion is further supported by 
the use of the word ‘summarily’ which means 
that the rejection should be done by a short 
method without unnecessary formalities or de- 
lay and without further application of mind. 
Rule 106 reads thus :— 


“After consideration of the application made 
under rule 100 with reference to the matters 
specified in section 5 (1) of the Act, and 
Objections, of the local authority or the 
police, the licensing authority shall grant 
a No Objection Certificate in Form ‘B’ or 
may refuse to grant it within one month 
after the receipt of the remarks of the local 
authority and the Police or within fifteen 
days of the receipt of the further report 
where such a report has to be obtained. A 
copy of the order shall be communicated 
to the applicant and to the persons if any 
who have filed objections before the licens- 
ing authority’. 


It is therefore clear that rule 106 has prescrib- 
ed that an order granting or refusing to grant 
a No Objection Certificate should be passed 
within one month after the receipt of the re- 
marks of the local authority and the Police 
or within 15 days of the receipt of a further 
report where such a report has to be obtained. 
“Rule 35 (3) of the Rules, which is also appli- 
cable to the grant of a No Objection Certifi- 
cate for a touring Cinema by virtue of rule 100, 
provides that a copy of the application shall 
be sent to the Deputy Commissioner of Police, 
Traffic and Licensing, Madras, or the District 
Superintendent of Police in mufassal, who 
shall remit it, within one month from the date 
of receipt of the application from the applicant 
to the licensing authority with objections, if 
any, from the traffic point of view. The 
note appended to rule 35 (3) states that on 
receipt of the application from the applicant, 
the licensing authority shall ensure from the 
local authority and the police that they have 
received copies of the application and ascer- 
tain date of their receipt to avoid non-receipt 
or delay in receipt of the copies of the authori- 
ties concerned. If no reply is received within 
the time prescribed in sub-rules (2) and (3), 
it shall be presumed by the licensing authortiy 
that there is no objection. 
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9. It is therefore clear that so far as the 
police is concerned, the time-limit granted 
for submission of their report isone month 
from the date of the receipt of the applica- 
tion from thé applicant to the licensing autho- 
rity. The note appended to the sub-rule fur- 
ther provides that if no reply is received 
within the time prescribed, it shall be pre- 
sumed by the licensing authority that there 
is no objection. In the context of the proce- 
dure laid down for the grant of a No Objec- 
tion Certificate, it is clear that the time-limit 
of 15 days for objections being received from 
the public is mandatory. The word ‘shall’ 
used in rule 106-A has necessarily to be cons- 
truéd only in a mandatory sense. If so cons- 
trued, the licensing authority will have no 
discretion to entertain an objection filed after 
the period of.15 days. Mr. R. D. Indrasenan 
himself was compelled to concede that the 
language of rule 106-A does not expressly 
or impliedly confer any power on the licens- 
ing authority to entertain an objection after 
the period of 15 days by excusing the delay. 
His only argument is that in view of the fact 
that the word ‘liable’ is used in rule 106-A, 
the Court should so interpret the rule as to 
confer a discretion on the authority to enter- 
tain an objection received even after the ex- 
piry of 15 days. I am unable to accept the 
argument of the learned counsel. 


10. In this context, it is necessary to refer 
to one more circumstances. If really the 
intention of the rule-making authority was to 
confer a power on the licensing authority to 
entertain an objection received after the 
period of 15 days, nothing prevented it from 
expressly saying so. Further no guidelines 
have been given in rule 106-A or in any other 
tule as to the circumstances-in which the licens- 
ing: authority can entertain an objection pre- 
ferred by a member. of the public after the 
expiry,of 15 days. The Court cannot assume 
that the rule-making authority would have con- 
ferred an uncanalised or unguided power on 
the licensing authority to entertain an objec- 
tion. after the expiry of 15 days, particularly 
when the other rules make it clear that there 
should be reasonable expedition in the dis- 
posal of the application filed by the applicant 
for the issue of a no-objection certificate. 


11. As already stated, my conclusion that 
tule 106-A is mandatory is supported by a 
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catena of decisions of this Court. The 
question came up for consideration be- 
fore a Bench of this Court in 
P. S. Somasundaram v. The Board of Reve- 
nuet, One of the questions that was consi- 
dered by the Bench was whether an existing 
cinema operator would have a right of repre- 
sentation as envisaged by section 5. This 
was answered by the Bench in the affirmative. 
The other question which the Bench consider- 
ed was the effect of non-compliance of the 
provisions of rule 106-A in the matter of pre- 
ferring objections. After considering the 
scope of rule 106-A, the learned Judges 
observed as follows :— 


“Tt is contended for the respondents that 
the appellant has a right of representation. 
That is undoubtedly so. But under the 
rule-making power, it is open to the rule 
making authority to provide for limitation. 
Providing of limitation is not to destory 
the right but to limit the time with- 
in which the right can be enforced. On 
that view of the matter, the appeal filed by 
the respondents was incompetent” ., 


In other words, the Bench took the view that 
a member of the public who does not file the 
objections within the time prescribed under 
rule 106-A could not be an aggrieved person. 


12. Mr. Indrasenan sought to distinguish 
this judgment on the ground that in the case 
before the Bench the writ petitioner had not 
filed any objections at all. Consequently, 
the Biench took the view that the person con- 
cerned could not be treated as an aggrieved 
person within the meaning of section 5 (7). 
The learned counsel particularly emphasised 
upon the following observations :— 


“All objections under that rule shall be 
filed in writing before the licensing autho- | 
rity within 15 days from the date of pubilca- 
tion of the notice. The rule further pre- 
scribes that any objection filed after the 
period shall be liable to be summarily reject- 
ed. That means that if the authority re- 
jected the representations on the ground 
that they were filed out of time, the repre- 
sentator would have no further right to be 
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heard. The case of respondents 2 and 3 
is worse. They made no representaions’’. 


From this the learned counsel wanted me to 
draw the inference that the Bench impliedly 
meant to say that the authority could have 
accepted the representations even after the ex- 
piry of 15 days. I am unable to understand 
the Bench decision in the way in which the 
learned counsel wants me to do. In fact 
on the very same ground the Bench judgment 
was sought to be distinguished before Mohan, 
J., in (K. A. Kolendaisami v. The Board of 
Revenue). The learned Judge observed as 
follows :— 


“Tn law, where there were no objections 
or there were belated objections, it would 
mean the same thing as though there were 
no objections. Viewed in this fashion, I 
am unable to appreciate the distinction that 
is sought to be placed by the learned coun- 
sel stating that the above decision will have 
no application, because that was a case of 
no representation” . 


Mohan, J., followed his decision in K. 4. 
Kolandaisami v. The Bourd of Revenue’. 
sin Shri Ram Theatre by Partner v. 
The District Collector of Coimbatore, where 
an objection had been filed by an existing 
cinema operator after the expiry of 15 days. 
The learned Judge held that in view of the 
Bench decision in W.A. No. 63 of 1973 and 
his own decision:‘in W.P. No. 3505 of 1979, 
the writ petitioner was not an aggrieved person. 


13. Sathiadev, J., had to consider the same 
question in W.P. No. 4442 of 1978. The 
subject-matter of that writ petition fell-within 
rule 35-A of the Rules. The Collector. of 
Tiruchirapalli granted a no-objection certifi- 
cate to the writ petitioner. On appeal by a 
member of the public, the Board of Revenue 
set aside the order of the Collector and per- 
mitted the applicant therein to file the neces- 
sary application after the construction of the 
building. Mr. Indrasenan who appeared for 
the writ petitioner before the learned Judge 
took the stand that under rule 35-A, any 
objections received beyond the period of 15 


1. W.P. No. 3505 of 1979. 
2. W.P, No, 4523 of 1979, 
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days from the date of the publication of the 
notice could not be entertained. In that 
case, the objection petition filed by the third 
respondent was beyond the period of 15 days. 
Notwithstanding the belated nature of the 
objections, the Board took the view that the 
objections had to be considered by the Collec- 
tor and, therefore, proceeded to set aside the 
order of the Collector. The learned Judge 
after referring to the order of the Collector 
and the Board of Revenue observed as 
follows :— 


“When both these constituted authorities, 
have been aware of the objections having 
been filed beyond time, the third respon- 
dent has no locus standi to be heard on such 
Objections. Even if the objections have 
been dealt with in the orders they are irrele- 
vant and opposed to a specific prohibition 
found in rule 35-A. If such objections are 
taken into account and conclusions are 
arrived at thereon, it would vitiate the order 
itself”. 


The learned Judge finally set aside the 
order of the Board of Revenue and made the 
rule nisi absolute. 


14. 
puram 


Nainar Sundaram, J., in Kanchee- 
Municipality represented by the 
Municipal Commissioner v. The Govern- 
ment of Tamil Nadıt, had to deal 
with a similar situation. The subject-matter 
fell within rule 35-A of the Rules. The 
fourth respondent therein who was the objec- 
tor filed his objections beyond the period of 
15 days from the date of the notification. 
The learned Judge has observed as follows:-.- 


“An objection from a member of the public, 
if not made within the time prescribed hy 
rule 35-A of the Rules, has got to be sum- 
marily rejected, is stipulated in the said 
rule itself. Such an objector has no audi- 
ence at all before the licensing authority 
and even if the order goes against him and 
in favour of the applicant, the objector has 
no locus standi to agitate the matter further 
by way of an appeal, is a well-settled prs- 
position, because such an objector cannot 


1, W.P. iNo. 3510 of 1980, 
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be deemed to be an aggrieved person. The 
failure to make objection within the time 
stipulated under rule 35-A of the Rules 
by any member of the public can only lead 
to the conclusion that no member of the 
public has any grievance against the grant 
as such. When the rule is explicit, stipu- 
lating summary rejection of such belated 
objections, it is not proper on the part of 
the authorities concerned to take note of and 
countenance such objections and reject the 
application of the petitioner—municipality 
on that basis. A view, similar to the one 
which I have taken has also been expressed 
by Mohan, J., in Subramanian, K. S. P. v. 
Commissioner of Land Revenue and Com- 
mercial Tax,” 


Nainar Sundaram, J., had also to deal with 
a similar situation in W.P. No. 452 of 1981 
on 13th November, 1981. There, notwith- 
standing the belated objections filed by the writ 
petitioner a no-objection certificate was issued 
to the fourth respondent therein. An objec- 
tion was taken before the appellate authority 
by the successful applicant that the objector 
was not entitled to be heard on merits in view 
of the fact that his objections were belated. 
However, the appellate authority took the view 
that since the Collector had not passed a 
specific order summarily rejecting the belated 
objections, it would be safer to entertain the 
appeal and dispose of the same on merits. 
However, on merits the appellate authority 
found that there was no case for interference. 
A further revision by the objector to the Gov- 
ernment also failed. ‘Consequently, the ob- 
jector preferred a writ petition before this 
Court to quash the order of the Appellate 
Authority as confirmed by the revisional autho- 
rity. A preliminary objection was taken on 
behalf of the successful applicant who was the 
fourth respondent in the writ petition stating 
that the objector could not be classified as an 
aggrieved person and both his appeal and revi- 
sion could not have been entertained at all by 
the appellate authority and the  revisional 
authority. After referring to the judgment of 
Mohan, T.. in W.P. No. 3510 of 1980 and 
Subramanian, K. S. P. v. Commissioner of 
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Land Revenue and Commercial Taxt, the 
learned Judge observed as follows :— 


“There is no ambiguity with reference to the 
legal position. Such being the case, the 
appeal and the revision at the instance of 
the petitioner ought not to have been enter- 
tained at all as having been preferred by a 
person who cannot be classified as an ag- 
grieved person. The third respondent did 
the right thing in not adverting to the ob- 
jections of the petitioner, which were out 
of time. Even though the second respon- 
dent has advanced other reasons for dis- 
missing the appeal, the order of dismissal 
has to be sustained on the ground that such 
an appeal was incompetent at the instance 
of.the petitioner, who is not an aggrieved 
person. The same reasoning would apply 
to sustain: the order of dismissal of the re- 
vision by the first respondent.” 


The following ‘principles, emerge from the 
above analysis. The provision under rule 
106-A, which permits a member of the pub- 
lic to prefer his or her objections to the grant 
of a licence within 15 days from the date of 
the notification is mandatory. If an objec- 
tion is filed beyond the 15 days time. such an 
objection has no validity in Jaw and it can- 
not be taken note of. The licensing authority 
has no. jurisdiction to.entertain an objection 
that is filed by a member of the public beyond 
the period of 15 days under rule 106-A and 
deal with the same on merits. Even if the 
Collector or.the licensing authority deals with 
such a belated objection and grants a no- 
objection certificate to the applicant, the ob- 
fector who has filed a belated objection will): 
have no locus standi either to file an appeal 
or revision before the appropriate authorities. 
Such a person cannot be said to be an agerieved 
person. Consequently, I have no hesitation in 
holding that the writ petitioner is not an 
agerieved person. She had no locus standi 
to file an. appeal or revision before appropriate 
authorities. Equally she has no locus standi 
to file this writ petition. 


15. Mr. Indrasenan raised another conten- 
tion that even though the obiection filed by 
the writ petitioner was belated, the appellate 
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authority was under a statutory duty to consi- 
der whether the third respondent had complied 
with all the conditions required under. rule 103. 
In this particular case, according to Mr. Indra- 
senan, the appellate authority ‘had failed to 
consider the same. The learned counsel 
argued that his duty was all the more impor- 
tant because the ‘Collector had found on a local 
inspection that the location of a touring cinema 
at ‘the proposed site would be a nuisance to 
the maternity hospital. In fact, this identical 
contention ‘was urged’ by Mr. Indrasenan 
himself before Mohan, J., in W.P. No. 3505 


as follows:— 


of 1979, where the learned Judge has observed 
er 3 


“Tf, therefore, the petitioner is not an 

_ aggrieved person, as held in, Somasunda- 
ran’s case, I cannot consider whether: the 
impugned orders are valid in so far: as they 
have failed to consider the adequacy as re- 
quired under section 5 (1) (d) of the Tamil 
Nadu Cinemas (Regulation) Act, 1955. 
In other words, it is not open to the peti- 
tioner to say that notwithstanding himself 
being not an aggrieved person, this Court 
must ‘enforce the ‘statutory obligations en- 
joined on the authorities in deciding the 
adequacy or suitability, as the case may be. 
He will have to make out that he is’ an 
agerieved person before he can call upon 
this Court to examine the correctness of the 
order passed. This the writ petitioner has 
failed to do in this case.” 


I respectfully adopt the ratio Jaid down by 
Mohan, J., in the above judgment. Before 
the petitioner can invite this Court to apply its 
mind to the correctness or otherwise of the 
impugned order passed by the appellate autho- 
rity as confirmed by the revisional authority, 
the petitioner has to make out that He or she 
is an aggrieved person. When once I, come 
to the conclusion that the petitioner is not an 
agerieved person, it is not open to the peti- 
tioner to say that even though her objections 
might be belated, this Court can consider the 
correctness of the order. i 


16. The writ petition, therefore, fails and is 
dismissed; but in the circumstances, without 
costs. ` es ar 

R.B. Petition dismissed. 


1. W.A. No. 63 of 1973. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT:— S. Mohan, 7, 


Punitha mmal and others Petitioners* 
a. ` 
Krishna Mudaliar Respondert, 


{Tamil Nadu Buildings (Lease and Rent Control) 
Act (XVIII of 1960) as amended by Act (XXU 
of 1973)—Petition for eviction pending—Death of 
landlord—Some legal representatives added— 
Daughter of deceased left out—Continudanee of 
eviction petition by the other legal representatives 
—Order of eviction if can be aha id 
estate of the deceused was fully represented— 
Application whether maintainable. 


- Held: Inasmuch as the majority of the 


legal representatives were eager tO proSe= 


-Cute the application for eviction, it was 


not open to the tenant to say that the 
failure to implead one or two legal repres 
sentatives would be fatal to the petition. 


-In view of the decision reported in Dalag 


Mallike v. Krushna Chandra, (1967) 2 S.C.J. 
149: AI.R. 1967 S.C. 49, it will be open 
to the petitioners herein to continue the 
application for eviction filed by the deceased 
landlord, The order for. eviction passed 
by the Rent Controller is sustained: Its 
reversal by the Appellate Authority is Set 
aside, pi [Paras. 2 and 3.] 


Cases referred to: 


Daya Ram v. Shyam Sundari (1966) 1 S.G.J. 
6: (1965) 1 S.C.R. 231: A.I.R. 1965 S.G. 
1049? Dalai Mallike v. Krushna Chandra, 


(1967) 2 S.C.J. 149: ALR. 1967 S.C. 49. 


Petition under section 25 of the Tamil 
Nadu Act XVIII of 1960 asa mended by Act 


'XXIII of 1973 praying the High Covrt to 


revise the order of the II Judge (Appellate 
Authority) Court of Small Cayses, Madras, 
dated 5th April,1980 and madein H.R.A 
No, 609 of 1979 (H.R.C. No. 835 of 1974 
dated 18th January, 1979, VI Judge Rent 
Controller, Court of Sma l] Causes, Madras). 


‘S. Desikan and V. C. . Venkataraman, for 


Petitioners, 
B. Kalathinathan, for Respondent, 
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The Court delivered the following 


JupGMEenT.—The petitioner’s father filed an 
application under the Ta mil Nadu Buildings 
(Lease and Rent Control) Act XVIII of 
1960, for theeviction of the respondent on the 
ground of wilful default. Pending that, he 
died and thereafter a few of the legal re- 
presentatives, leaving behind one of the 
daughters of the deceased, continued the 
application which resulted in an order. of 
eviction. That was successfully contested 
before the appellate authority. Hence, 
againstthis appellate order setting aSide 
the order of-eyiction, the . present revision 
has been preferred. 


2, The contention of the learned .counsel 
for the petitioners is that in so. far as the 
estate of the deceased has been fully res 
presented by the Majority of the legal res 
-presentives, the application must be held 
to be maintainable. This is opposed rely- 
‘ing on two of the rulings reported in Daya 
«Ram v. Shyam Sundari! and Dalat Mallike v. 
| Krushna Chandra2, stating thet it is not per- 
missible in law. Ona careful considera. 
|tion of the above argument, I am of the 
view that inasmuch as the majority of the 
legal heirs are eager to prosecute the appli- 
catation fcr eviction, it is not open to the 
tenant to say that failure to implead one or 
‘two of the legal representatives ‘would be 
fatal to the petition. As a matter of fact 
in Daya Ram'v. Shyam Sundari it is observed: 


‘¢The almost universal consensus of opinion 
of all the High Courtsis that where a 
plaintiff or anappellant after diligent and 
boxa fide enquiry ascertains who’are the 
‘legal representatives of a deceased ‘defen. 
dant or respondent and’ brings them 
on record within the time limited by law, 
‘there is nO abatement of the suit or 
. appeal, that theimpleaded legal: repre- 
. sentatives sufficiently represent the estate 
- of the deceased and that: a decision 
obtained with them on record will bind 
not merely those impleaded but the entire 


estate including those not brought on 3. 


record.’? | 
Again, in Dalai Mallike v. Krushna Chandra? 5 
the position is clearly explained at page 
51 thus; 





1. (1966) 1 S.c.J.6: (1965) 1 S.C.R. 231 
A.I.R. 1965 S.G. 1049. 
2- (1967) 2 S.C.J. 149; A.T.R. 1967 S,G. 49, 
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‘‘TIthas been contended on behalf of the 
appellants that the principle of these 
cases applies to the present case and the 
‘fact that three of the heirs were left out 
would make no difference as the entire 
estate of Dolai deceased Must be held to 
be represented by the widow and the 
major son who were: brought on the 
record. It will he noticed that there is 
‘one difference between the present case 
and the two cases on which reliance has 
placed on behalf of the appellants. 
_Thisis nota case where a plaintiff or-.an 
appellant applies for bringing, the heirs 
ofthe deceased defendant or respondent 
on therecord; this isa case where One 
of the appellants died and his heirs have 
_ to 'be brought on record. In such a case 
_ thereisno question of any diligent or 
' bona fide enquiry for the deceased appel- 
- Jant’s heirs myst be known to the heirs who 
‘applied for being brought on the record. 
‘Even sO we are of opinion that unless 
“there is fraud or collusion or there are 
-other circumstances which indicate that 
there has not been a fair or real‘trial or 
that against theabsent heir there was a 
special case which was not and could 
not be tried in the proceeding, there is 
no reason why the heirs who have ap- 
plied-for being brought on record should 
not be held to represent the entire estate 
including the interests of the hei:s--not 
‘brought on the record. This isnot to say 
that where heirs of ‘an appellant are to 
be brought on record all of them should 
-not be brought on recOrd.and-amy of them 
should be deliberately left Out. But if 
by overSight or On account of some doubt 
.aS to who are the heirs, any heir of. a 
deceased appellant , is left out that in 
-itself would be no reason for holding 
that the entire estate cf the deceased is 
not represented unless circumstances like 
fraud or collusion to which ‘we have 
referred to above exist.” 


In view of the latter decision, J sce ro 
difficulty in holding that it will be open 
to the petitioners heirein to continue the 
application. Hence the order of the ap- 
pellate authority is set aside and that of 
the Rent Controller is restored. The civil 
revision. petition is allowed. No costs. 


R.S. Petition allowed , 


Ce ee ine 


i] 
IN THE HIGH GOURT OF JUDICA- 
TURE AT MADRAS. 

Present :—V. Balesubrakmanyan, J. 

Indian Bank, Madras 


0- 


Petitioner” 


B. D. Kothandapani and others 
Respondents. 


Limitation Act (XXXVI of 1963), section 15 (1) 
— Applicebility— Final decree in mortgage suit 
passed on ist September, 1960—-Execution peti- 
tion filed on 16th December, 1973— Decreeeholder 
in the mednwhile restrained by order of injunction 
passed on 7th September, 1965 in interlocutory 
proceedingin ancther suit—Iijunction vacated on 
19th August, 1969 with dismissal of that suit— 
Computing period of limitation— Period during 
which injunction was in force if to be excluded. 


Section 15 (1) of the Limitation Act pro- 
Vides, inter alia that in computing the 
period of limitation forany application for 
execution of a decree, the execution of 
which has been stayed by injunction or 
order, the time of the continyance of the 
injunction or order, the day cn which it 
was issued Or made, and the day on which 
it was withdrawn shall be excluded. The 
proper way to apply this provision is to coma 
pute the period of limitation with the time 
running till the date on which the injunction 
is issued, for that marks the date on which 
the running of time will stop. The time 
will stop running and will remain suspends 
ed tillthe day on which the order of in- 
junction is withdrawn. It is on the day 
after that, that the time will again begin to: 
run its course. In practical terms, the time 
during which the injunction isin force is a 
slice of time which has got to be completely 
cut out,removed out of reckoning, and ex. 
cluded in the computation of the twelve year 
period of limitation prescribed for the 
filing of the execu'ion petition. The statute 
does not impose any requirement that on 
the date on which the limitation would 
have normally expired, but for the imposi- 
tion ofan injunction, an injurction should 
actually subsist in order that Section 15 (1) 
might apply. A view to the contrary js not 
supp?rted either by the plain terms of the 





* G.R. P. No, 2356 of 1978, 
30th September, 1981. 
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section or by the format. of similar provis 
sions for egcluding certain slices of time in 
the computation of limitation, which are 
to be found elsewhere in the Limitation 
Act. | Para. 4.] 


Petition under section 115 of Act V of 1908 
praying the High Court to revise the order 
of the City Civil Gourt, Madras (10th Assis» 
tant Judge, Madras), dated 12th August, 
1977 and made in E. P. No. 66 of 1973, in 
O. S. No. 1759 1956. 


S. B S. Raman for Aiyar and Dolia, G. 
Venkataraman and V. Mani, for Petitioner. 


R. Kothondaraman and A. Asokan, for Rese 
pondents. 


The Court made the following 


Orper.—The question in the revision is whe- 
ther the application for execution filed by the 
petitioner was or was not barred by limita- 
tion. The decree was a Mortgage decree. 
The fina! decree was passed on lst Septem. 
ber, 1960. The petition for excutjing the 
decree was filed by the petitioner on 16th 
December, 1973, It may, however, be obs 
served that the decreeeholder wzsrestrained 
from executing the decree by an order of 
injunction passed on 7th September, 1965 
in an interlocutcry preceeding in another 
suit. That order of injunction was in force 
till 19th August, 1969, when the injunction 
Stood vacated with the dismissal of the ree 
levant main suit itself. 


2. Before the executing Court the decree- 
holder in the present case submitted that 
the perjod during which the injurction jn 
the other suit was in force, namely from 
7th September, 1965 to19th August, 1969, 
must be excluded in computing the period 
of limitation of twelve years applicable to 
the execution petition. The execut'ng 
Court, however, rejected this plea. The 
Court observed that the twelveeyesr time. 
limit, as computed from the date of the 
decree, Showed that the Ist day for the ex. 
ecution of the decree was on Ist September, 
1972. But, on that date, there was no in» 
junction of eny Court against,the petitioncr 
for executirg his decree. It was pointed 
out thet the injunction had already been 
vacated on 19th August, 1969. In the 
Opinion of the Jearned Judge, the deciee~ 
holder could not seek to exclude the time 
during which the injunction was in force, 
@ 
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in the events that happened. On. this basis, ` 


he held that the execution petition was 
barred ‘by limita tion.. 
3. In this revision, the decr ee-holder’s 
learned counsel submitted that this view of 


the Court’ below on the application of sec- - 


tion 15 (1) of the Limitation Act: is une 
_tenable. I agree with the learned counsel’s 
submission, . l 


4. Section 15 (1) of the Limitation Act 
provides} inter alia that in ‘computing: the 
period of limitation for anya pplication for 
execution of a decree, the execution of 
which has been stayed by injunction, or 


order, the time of the continuance of the’ 


injunction or order, the day on which it 
was issued or made, and the day on which 
it was withdrawn shall be excluded, The 
proper way to apply this’ provision is to 
compute the peniod of limitation with the 
time running till .the date on which the 
injunction is issued, for that marks the date 
oni which the running of time will stop. 
The time will stoprunning and will remain 
suspended till the day.on which the order 
ofinjunction is withdrawn. It is on the 
day after that, when the time will ‘again 


begin to run its course. In practical terms,. 


the time during which the injunction is in 
force js a slice of time which tas got to 
be completely cut out, removed out of res 
ckoning, and excluded in the: computation 
of the twelve year period of limitation 
prescribed for the filing of the execution 
petition. The statute does not impose any 
requirement that on the date on which 
the limitation would have normally expired, 
but for the imposition of an injunction, an 
injunction should actually subsist, in order 
that’section 13 (1) might apply. The view 
of the learned Judge to'the contrary is not 
supported either by the plain terms of the 
section or by the format of similar provi- 
sions for -excluding certain slice cf time in 
the computation of limitation, which‘ are 
to befound elsewhere in the Limitation 
Act. 
` i 

5. I didnot ‘hear any: arguments from 
learned coynsel for the respondents based 
either’ on- the wording of the section or 
supported ‘by any case-law to the opposite 
effect. The revision isaccordingly allowed. 
The order of the executing Court is vacated. 
The Court is directed to dispose of the 
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execution petition on merits. In the pecu- 
liar circumstarces of this case, there will 
benc order as to costs. 


R. >. Petition allowed, 


— aae 


IN THE HIGH COURT OF JUDIGA- 
TURE AT MADRAS., 


Present:—G. Ramanujam and V. Sethu- 


` raman, JJ. 


Chainraj Ramchand, registered Partner- 
ship firm of Bankers by Partner Ram- 
chand Lakhraj Appellant” 


Ve 


V. S. Narayanaswamy and others 
`. Respondents. 


Indian Partnership Act (IX of 1932), section 
19 (2)—Suit for recovery of money—Partner 
of a frm—No implied authority to compro-. 
mise. or relinquish any claim or portion of a 
claim by the firm or to withdraw suit or pro- 
ceeding filed on behalf of the firm. 


Section 19 (2) of the Indian Partnership Act, 
1932 clearly laid down that in the absence of 
any usage or custom of trade to the contrary, 
the implied authority of a partner did not 
empower him to compromise on relinquish any 
claimi or portion of a claim by the firm or to 
withdraw a suit or proceeding filed on behalf 
of the firm. This section made it clear that 
unless there was an express authority given to: 
a partner by all the partners, that partner could 
not compromise the claim or withdraw a suit. 
To file a suit and to conduct the same on 
behalf of the firm, no express authority was 
necessary. [Para. 7.| 


Appeal against the order of the Court of the 
Subordinate Judge, Coimbatore, dated 31st 
‘January, 1973 and made in I.A. No. 131 of 
1971 in O.S. No. 672 of 1968. 


N. Varadarajan, for Appellant. 
G.°M. Nathan, for Respondents. 
The Judgment of the Court was delivered by 


Ramanujam, J.—This appeal: filed by the 
plaintiff in O.S. No. 672 of 1978 on the file 





mepe te ee, 


*A.A.O. No. 333 of 1977. 
31st August, 1981. 
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Tj GHAINRAJ RAMGHAND Ji NaRAYANASWAMYy (Ramanujam, J.) 


of Sub-Court, Coimbatore, is directed against 
the order, dated 31st January, 1972 in T.A. 
No. 131 of 1971 of the Court below record- 
ing a compromise under Order 23, rule 3 of 
the Code of Civil Procedure at the instance 
of the defendants, 


2. The said suit, O.S. No. 672 of 1968, 
was filed by the plaintiff for recovery of a sum 
of Rs. 22,158-50 said to be owing from the 
defendants. While the said suit was pending, 
the defendants filed I.A. No. 131 of 1971 
for recording a compromise said to have been 
entered into between the plaintiff and the 
defendants. Under the compromise, the 
plaintiff is said to have received a sum of 
Rs. 1,000 and had agreed to receive the 
balance of Rs. 4,000 in full settlement of the 
claim as against the defendants. The plain- 
tiff resisted the said application contending 
that there was no compromise of the suit claim, 
that the compromise said to have been entered 
into by one Mohanlal Chainraj who was not 
a partner of the plaintiff firm was not binding 
on the plaintiff as he had no authority to re- 
present the firm, and that in fact though there 
was a compromise between Mohanlal Chain- 
raj and the defendants with reference to the 
amounts due to him in respect of the claims 
in O.S. No. 343 of 1968, the suit claim was 
not compromised at all. 


3. In support of the defendants’ case that 
there was a compromise between the parties 
in respect of the suit claim, they have filed 
Exhibits A-1 to A-12 and examined P.Ws. 
I and 2, while the plaintiff has filed Exhibit 
B-1 and examined R.W. 1. The trial Court 
held that as Mohanlal Chainraj has been 
authorised to act on behalf of the frm he had 
the requisite authority to compromise, and that 
the fact that admittedly there was a compro- 
mise in the other suit, O.S. No. 343 of 1968 
on the file of Sub-Court, Coimbatore, at the 
instance of Mohanlal Chainraj, the compro- 
mise set up by the defendants in this case 
should also be true. In this view, the trial 
Court recorded the compromise under Order 
23, rule 3 of the Code of Civil Procedure. 
The plaintiff firm has challenged the finding 
of the trial Court that there has been a com- 
promise between the parties in relation to the 
suit claim and that the said compromise was 
legally valid. 

M L j—47 
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4. According to the learned counsel for the 
appellant there has, in fact, been no compro- 
mise in relation to the suit claim either at the 
instance of Mohanlal Chainraj or at the in- 
stance of P.W. 2, Jagadish Chainraj, who is 
admittedly a partner of the plaintiff firm, and 
that even if there had been any such compro- 
mise the same will not bind the firm as the 
person, who is said to have compromised the 
matter, did not have the requisite authority to 
do so. In this case, the trial Court seems to 
have proceeded mainly on the evidence of P. 
W. 2, who admits having received originally 
a sum of Rs. 1,000 and later, after the filing 
of the application, I.A. No. 131 of 1971 out of 
which this appeal arises, a sum of Rs. 4,000 
as per the terms of the compromise said 
to have been entered into between the plain- 
tiff and the defendants. In accepting the evi- 
dence of P.W. 2, Jagadish Chainraj, the trial 
Court has completely everlooked an obvious 
fact, which will go to Show that P.W. 2 is 
not speaking the truth. The counter-state- 
ment in I.A. No. 131 of 1971 on behalf of 
the plaintiff-frm was filed by P.W., 2 and in 
that counter-statement he had clearly stated 
that there was no compromise of the suit claim 
either on 26th December, 1969 or on any 
other date, and that the plaintiff firm or any 
of its partners did not take part in any com- 
promise talks and that Mohanlal Chainraj did 
not agree to compromise the suit claim on 
behalf of the plaintiff. Thus, the stand taken 
by P.W. 2 at the stage of the filing of the 
counter-statement on behalf of the plaintiff 
firm, is that there was,no compromise of the 
Suit claim at any time either at the instance 
of any of the partners or at the instance of 
Mohanlal Chainraj. Nearly two years after 
filing the said counter-statement denying the 
truth of the compromise pleaded by the 
defendants and contending that even if the 
compromise is true the same is not legally 
valid and binding on the plaintiff, Jagadish 
Chainraj has come forward now, at the stage 
of the trial, as P.W. 2 and has stated that 
at the instance of Mohanlal Chainraj he agreed 
to the compromise and in fact received a sum 
of Rs. 1,000 originally and later the balance 
of Rs. 4,000. In this state of affairs, the 
evidence of P.W. 2 cannot at all be accepted 
as true. P.W. 2 after filing the counter- 
statement denying the truth and validity of the 
compromise, cannot receive the amount from 
the defendants and say tha? the receipt of the 
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amount is on behalf of the plaintiff firm. The 
trial Court is, therefore, in error in accepting 
the evidence of P.W. 2 to the effect that he 
agreed to the compromise, especially in the 
face of his earlier counter-statement, wherein 
he had stated that there was actually no com- 
promise at all and'no partner had the authority 
to compromise. If P.W. 2’s evidence is 
eschewed as being inconsistent with the counter- 
statement filed by him earlier in J.A. No. 131 
of 1971, then we have only the evidence of 
P.W. 1, who is said to be a relation of the 
defendants. According to him, the compro- 
mise was entered into between the plaintiff and 
the defendants at the instance of Mohanlal 
Chainraj in the course of the settlement of the 
other disputes between Mohanlal Chainraj and 
the defendants. Even assuming that Mohan- 
lal Chainraj, while compromising all his claims 
as against ‘the defendants, agreed for the set- 
tlement of the plaintiff’s claim as against the 
defendants at Rs. 5,000, the said compromise 
cannot be taken to bind the plaintiff firm. 
P.W. 1 has also deposed that P.W. 2 took 
part in the compromise talks and ultimately he 
received the entire sum of Rs. 5,000 in pur- 
-suance of the said compromise. Even assum- 
ing that P.W. 1’s evidence is true on this 
aspect, the question will arise whether Jaga- 
dish Chainraj, P.W. 2 had the requisite autho- 
rity to compromise the suit claim on behalf 
of the firm. The trial Court has proceeded on 
the basis that since P.W. 2 as a partner had 
sufficient authority to represent the firm, he 
should be taken to have the requisite autho- 
rity to compromise. It has also taken the 
view that P.W. 2 has been conducting the 
suit and, therefore, himself and Mohanlal 
should be taken to have the requisite authority 
to compromise the suit with the defendants in 
respect of the claim as against the defendants. 


5. The two questions, therefore, that arise 
for consideration in this appeal are :— 


1. whether P.W. 2 or Mohanlal Chainraj 
had any authority to compromise the suit 
claim as against the defendants? 


2. whether the compromise effected by any 
of them will bind the plaintiff firm? 


6. On the first question, we find from the 
materials on record that 
has filed the suit, O.S. No. 343 of 1968 on 
the file of Sub-Court, Coimbatore as against 
the same defendants claiming a sum of 
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Rs. 35,000. There was also another claim as 


„against them outstanding in favour of Mohan- 


lal Chainraj. The defendants’ case is that 
while settling those disputes between Mohan- 
lal Chainraj and the defendants, the plaintiff's 
suit has also been settled at his instance. The 
fact that Mohanlal Chainraj has settled his dis- 
putes with the defendants is not in dispute, 
and the dispute is only with regard to the 
alleged settlement of the plaintiff’s claim as 
against the defendants covered by the suit, 
O.S. No. 672 of 1968. The mere fact that 
the two other claims as against the defendants 
have been settled between the defendants and 
the claimant, Mohanlal Chainraj, will not auto- 
matically lead to the inference that the plain- 
tiffs claim as against the defendants had also 
been settled. As a matter of fact, the settle- 
ment effected between Mohanlal Chainraj and 
the defendants in O.S. No. 343 of 1968 has ~ 
been reduced to writing and that has been 
marked as Exhibit A-6 in this case. There 
is no such deed recording the settlement so far 
as the plaintiff’s suit claim is concerned before 
the filing of the application to record the com- 
promise. The settlement is said to have been 
effected orally on the plaintiff receiving a sum 
of Rs. 1,000 at the first instance and agreeing 
to receive the balance of Rs. 4,000 later. 
Mohanlal Chainraj, who is said to have effect- 
ed the compromise of the suit, has not been 
examined. Though certain letters written by 
Mohanlal Chainraj to the defendants claim- 
ing the amounts due to the plaintiff firm have 
been relied on by the defendants to show that 
Mohanlal Chainraj was authorised to settle the 
claim on behalf of the defendants, we do not 
see how the letters written by Mohanlal Chain- 
raj demanding the amounts due to the plain- 
tiff will enable him to compromise the suit 
claim. On the materials, therefore, we are 
clearly of the view that Mohanlal Chainraj 
had no authority to compromise the suit claim 
on behalf of the plaintiff firm. Similarly, the 
evidence on record does not disclose any 
authority on the part of P.W. 2 to settle the 
suit claim. The trial Court refers to the fact 
that P.W. 2, is a partner of the firm and is 
the person who is conducting the suit and, 
therefore, when he comes and says that the 
suit has been settled it should be taken as 
true. But as already pointed out, P.W. 2 
has himself denied the truth of the compro- 
mise and he has categorically stated in the 


I] CHAINRAJ RAMOHAND V. NARAYANASWAMy (Ramanujam, 7.) 


counter-statement filed by him in I.A. No. 
131 of 1971, that there was no compromise 
at any time. Having categorically denied the 
factum of the compromise, he has chosen to 
come as a defendants’ witness and depose that 
there was a compromise and that he has re- 
ceived a sum of Rs. 1,000 in pursuance of the 
compromise at the first instance and the 
balance after the filing of I.A. No. 131 of 
1971. The evidence on record, indicates 
that there is a faction between the partners 
in the plaintiff firm after the filing of the suit 
and that P.W. 2 has chosen to collect the 
sum of Rs. 5,000 from the defendants as 
representing one faction to the prejudice of 
the other faction. If really there was a 
compromise the parties would have entered 
into a deed of compromise then and there as 
has been done in Exhibit A-6 with reference 
to the Mohanlal Chainraj’s claims as against 
the defendants in O.S. No. 343 of 1968. 
Though there is such a deed of settlement 
signed by P.W. 2 and one J. C. Nichani, 
who was not a partner at a Jater point of 
time, having regard to the fact that the said 
deed came into existence only on 15th Decem- 
ber, 1971, long after the filing of I.A. No. 131 
of 1971, that deed cannot support.the defen- 
dants’ plea that there was a concluded com- 
promise even earlier. We have, therefore, no 
hesitation in holding that there was no compro- 
mise entered into between the plaintiff and 
the defendants before the filing of I.A. 
No. 131 of 1971. One peculiar feature of 
Exhibit A-3 is that it proceeds on the basis 
that the compromise was effected on 15th 
December, 1971, and not on any earlier date. 
It does not refer to any earlier arrangement 
under which the suit claim has been settled. 
If really there was a settlement arrived at 
earlier as regards the plaintiff’s suit claim, 
one would expect a recital to that effect in 
Exhibit A-8. Exhibit A-8 shows that P.W. 2 
entered into compromise with the defen- 
dants only on 15th December, 1971 and 
not earlier. But the petition, I.A. No. 131 
of 1971 for recording the compromise has 
been filed even on 
Therefore, as on 18th February, 1971, there 
was no compromise established by the defen- 
dants. The question is whether such a com- 
promise entered into by P.W. 2 either before 
or after the filing of I.A. No. 131 of 1971 
can be valid in law, 
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7. Section 19 (2) of the Indian Partner- 
ship Act, 1932, clearly lays down that in the 
absence of any usage or custom of trade to 
the contrary, the implied authority of a part- 
ner does not empower him to compromise or 
relinquish any claim or portion of a claim by 
the firm or to withdraw a suit or proceeding 
filed on behalf of the firm. This section 
makes it clear that unless there is an express 
authority given to a partner by all the part- 
ners, that partner cannot compromise the 
claim or withdraw a suit. The trial Court 
has assumed a power on the part of P.W. 2 
to compromise merely because he was attend- 
ing to the suit filed by the plaintiff firm. To 
file a suit and to conduct the same on behalf 
of the firm, no express authority is necessary. 
Therefore, the trial Court is in error in assum- , 
ing an authority express or implied on the 
part of P.W. 2 to compromise the matter, 
merely because he had been conducting the 
suit on behalf of the plaintiff, or had been 
claiming the suit amount from the defendants 
even before the filing of the suit. The trial 
Court has not anywhere said in its judgment 
that P.W. 2 had an express authority to 
compromise the suit claim on behalf of the 
other partners. Though it has said that 
P.W. 2 entered into a compromise with the 
consent of all the partners, it has not ‘referred 
to any materials, which would indicate that 
there has been any implied or express consent 
given by the other partners to compromise 
the suit. In this view of the matter, we are 
not inclined to accept the view taken by the 
trial Court. 


8. The civil miscellaneous appeal is, there- 
fore, allowed and the order of the trial ‘Court 
is set aside. The application, I.A. No. 131 
of 1971, ‘filed by the defendants will stand 
dismissed. The result is the suit, will have to 
proceed to trial on merits. No order as to 
costs in the appeal. 


SAF Appeal allowed. 
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IN THE HIGH COURT OF JUDIOA- 
TURE AT MADRAS. 


(Appellate Jurisdiction. ) 


Present:—V. Ramaswami and R. Sengottu- 
velan, JJ. 


T. S. Kannan Appellant* 


Y. 


The High Court of Judicature of Tamil 
Nadu High Court Buildings represented 
by the Registrar and another 

. Respondents. 


Tamil Nadu Civil Services (Classification, 
Control and Appeal) Rules, rule 16—Assis- 
tant Public Prosecutor Grade II in Tamil 
Nadu Government Service — Appointed tem- 
porary Judicial Second Class Magistrate on 
recruitment by transfer—Complaints received 
against him by High Court—Detailed enquiry 
ordered—Pending enquiry reverted to parent 
department — Enquiry completed by Vigilance 
Cell and report received by High Court — 
High Court directing a departmental enquiry 
by a District and Sessions Judge—Preliminary 
objection to the departmental enquiry by High 
Court on the ground he had been reverted to 
the parent department—Objection overruled 
by the disciplinary authority—Writ petition 
dismissed—A ppeal—Court held to have juris- 
diction to institute disciplinary proceedings— 
Constitution of India (1950), Article 226. 


K was initially appointed as Assistant Public 
Prosecutor Grade II by Tamil Nadu Govern- 
ment in July, 1965, Later, he was appointed 
as temporary Judicial Second Class Magis- 
trate, on his recruitment by transfer. Certain 
complaints were received qgainst him and a 
secret probe was made by the Vigilance Cell 
of the High Court. A detailed enquiry was 
then directed. Pending enquiry, K was 
reverted back to his parent, department. The 
detailed enquiry by the Vigilance Cell was 
completed and was received by the High 
Court. The High Court directed a depart- 
mental enquiry to be conducted by the 
District and Sessions Judge of South Arcot 
at Cuddalore. ‘At this stage K raised 
a preliminary objection that the High 


— -a Eee a, oe 





*W.A, No. 72 of 1981. 
10th August, 1981, 
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Court had no jurisdiction to conduct the 
departmental enquiry as he had been reverted 
to his parent department. This objection 
was overruled by the disciplinary authority. 
K filed a writ petition which was dismissed. 
On appeal by K contending that the High 
Court had no jurisdiction to conduct the 
departmental enquiry, 


Held: On the basis of the rules relating to 
disciplinary proceedings in the Tamil Nadu 
Civil Services (Classification, Control and 
Appeal) Rules, the High Court also had 
jurisdiction to initiate disciplinary proceedings, 
hold an enquiry and give a finding even in 
respect of a person who had already been 
reverted to the parent Department provided 
the allegations were in respect of his work 
and conduct before such reversion. 

[Para. 5.] 


Appeal under clause 15 of the Letters Patent 
against the Order of Mr. Justice Nainar 
Sundaram, dated 8th January, 1981 and 
made in the exercise of the Special Origi- 
nal Jurisdiction of the High Court in 
Writ Petition No. 1635 of 1977 presented 
under Article 226 of the Constitution of India 
to issue a writ of prohibition prohibiting the 
2nd respondent from proceeding with the 
departmental enquiry relating to the case con. 
No. 1 of 1976 on his file in pursuance of the 
orders of the High Court in the administrative 
side in proceeding Roc. No. 118 of 1974 


V.C., dated 3rd January, 1976 and 25th 
April, 1976 and concerning the petitioner 
herein. ; 


S. Balasubramanian, for Appellant. 


K. Govindarajan for Government Pleader, for 
Respondents. 


The Judgment of the Court was delivered by 


Ramaswami, J.—The appellant was initially 
appointed as Assistant Public Prosecutor 
Grade-II, Chingleput District, in July, 1965, 
and later regularised by the Government in 
G.O. Ms. No. 3746, Home, dated 27th 
December, 1968. He was appointed as a tem- 
porary Judicial Second Class Magistrae, on his 
recruitment by transfer as provided under 
rule 5 read with rule 13 of the Tamil Nadu 
State Magisterial Service Rules, and he was 
posted to Gingee in the High Court’s proceed- 
ings, dated 21st December, 1973. On receipt 
of certain complaints against him when he 


vo 
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was serving as Judicial Second Class Magis- 
trate, Gingee, a secret probe was made by 
the Vigilance Cell, of the High Court. In the 
meanwhile, he was transferred on 21st June, 
1974 to Triuva...... in Ramnad District. 
A detailed enquiry was then directed on the 
allegations of corruption and corrupt practices 
and while such enquiry was pending, the 
appellant was reverted back to his parent 
department and this was notified by the High 
Court on 29th April, 1975. The detailed 
enquiry by the Vigilance Cell was completed 
and the report of the Vigilance Cell was 
received by the High Court on 18th Septem- 
ber, 1975. During such detailed enquiry, 32 
witnesses were enquired by the Special Officer, 
Vigilance Cell and their statements were re- 
corded on 16 specific instances of corruption 
and corrupt practices alleged against the appel- 
lant and one Sheik Hyder, Copyist in the Judi- 
cial Second Magistrate’s Court, Gingee, who 
is the fourth respondent in the writ petition. 
The High Court, after consideration of the 
report and other evidence, by an order dated 
3rd January, 1976, directed a departmental 


enquiry to be conducted by the District and _ 


Sessions Judge of South Arcot at Cuddalore, 
and he was asked to submit his findings. 
On 9th August, 1976, the Enquiring Officer 
framed as many as 24 charges against the 
appellant and called upon him to submit his 
written explanation. He was also required 
to fill up the questionaire form enclosed there- 
with and send it along with his written state- 
ment. At that stage, the appellant filed a 
petition before the Registrar of this Court 
raising a preliminary objection to the. depart- 
mental enquiry ordered by the High Court on 
the ground that since he had been reverted to 
his parent department and posted as Assistant 
Public Prosecutor Grade II, Poonamallee, he 
was no longer in the service as Judicial Second 
Class Magistrate and the High Court or the 
District Judge of South Arcot, who is direct- 
ed to enquire into the matter, has no jurisdic- 
tion to enquire into the alleged corruption and 
corrupt practices. In this preliminary objec- 
tion petition he has also raised two other con- 
tentions as preliminary objection itself, one 
to the maintainability of the proceedings on 
the ground that the High Court had already 
waived its jurisdiction, if any by the order of 
reversion to his parent department, and also 
that a joint enquiry along with his copyist 
could not be held, This objection petition 
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was sent to the District Judge of South Arcot, 
who was holding the departmental enquiry, 
for disposal. The preliminary objection was 
overruled by the disciplinary authority on the 
ground that the High Court had directed him 
only to enquire and submit his finding to the 
High Court and that therefore, the appellant 
was required to submit his written statement. 
He was also informed that if he does not 
submit his written statement, it will be presum- 
ed that he had no defence to offer against 
the charges and further proceedings will 
follow. At this stage, the appellant filed 
W.P. No. 1635 of 1977 in this Court praying 
for the issue of a writ of prohibition prohibit- 
ing the enquiring officer from proceeding with 
the departmental enquiry relating to his case 
and concerning the appellant. This writ peti- 
tion was dismissed by a learned Single Judge 
observing that: 


“The question as to whether the enquiry 
could be conducted by the borrowing autho- 
rity through the second respondent can as 
well be agitated and gone into in the course 
of the enquiry itself before the second res- 
pondent”. 


and that therefore, there was no necessity to 
issue a writ of prohibition prayed for. Obvi- 
ously, the learned Judge overlooked the fact 
that already the departmental Enquiring Officer 
had overruled his preliminary objection and 
it is probably for those reasons this writ ap- 
peal has been admitted by the First Bench. 
Even so, we are unable to agree with the 
learned counsel for the appellant that the High 
Court had no jurisdiction to direct an enquiry 
into the allegations on the ground that the 
appellant had been reverted to his parent 
department. We have already referred tc the 
fact that the appellant was recruited as a 
Judicial Second ‘Class Magistrate under 
rule 5 read with rule 13 of the Tamil Nadu 
State Magistrate Service Rules and the method 
of recruitment was “recruitment by transfer”. 
The appointing authority in such cases is the 
Government under rule 32 of these Rules, the 
Tamil Nadu Civil Services (Classification 
Control and Appeal) Rules, hereinafter called 
Rules, were made applicable to all the Judi- 
cial Second Class Magistrates recruited by 
transfer as well. 


2. The learned: counsel for the appellant 
relied strongly on rule 16 of the Rules in 
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support of his contention that the rules contem- 
plate an enquiry by the borrowing authority 
only during the period when a delinquent 
was in their service and once he is reverted 
to his parent department, the borrowing autho- 
rity, shall have no power either to enquire or 
impose any punishment. Rule 16 of the 
Rules as it originally stood at the relevant 
time, reads as follows :— 


“16. Where a person to be punished has 
been lent to the punishing authority — 
(i) the power to impose the penalty of 
compulsory retirement or removal or dis- 
missal, shall not lie with any authority other 
than the lending authority; the borrowing 
authority shall in a case where it considers 
that the punishment of compulsory retire- 
ment, removal or dismissal should be im- 
posed, complete the enquiry and revert the 
person concerned to the lending authority 
for such action as that authority may: consi- 
der necessary: 


Provided that the provision in this clause 
requiring the reversion of the person con- 
cerned to the lending authority shall not 
apply where the person has been lent by 
one department to another and both the 
departments are under the same administra- 
tive authority; and 


(ii) Unless in any case it be otherwise pro- 
vided by specific orders by the Governor of 
Tamil Nadu the punishing authority shall 
consult the lending authority before impos- 
ing any lesser penalty and in the case of sus- 
pension shall report forthwith to the lending 
authority the circumstances lending to the 
imposition of that penalty”. 


The Explanation to this 
unnecessary is omitted. 

he. R 

3. It may be seen from a reading of this 
rule that the words “punishing authority” 
referred to in the beginning of this rule is 
the borrowing authority or the High Court 
in this case. Rule 16 as such deals with the 
power to impose the penalties referred to 
therein. If the penalty to be imposed is 
one of the major penalties, viz., compulsory 
retirement, removal or dismissal, the power to 
impose such penalty shall lie only on the lend- 
ing authority viz., the Government in this 


section, which is 
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case. If the borrowing authority considers 
that the major punishment is called for, after 
completion of the enquiry, the person concern- 
ed shall be reverted to the lending authority 
for such action as that authority may consider 
necessary. But, in the case of punishments 
other than major punishments, the borrowing 
authority itself can impose those punishments, 
the only limitation being that the lending 
authority should be consulted before imposing 
any such penalty. What is relevant in this 
connection is that rule 16 itself contemplates 
that the disciplinary authority in such cases is 
the borrowing authority. Only if any of the 
major punishments is called for, the borrow- 
ing authority was required to complete the 
enquiry and revert the person concerned to 
the lending authority for such action as that 
authority may deem necessary. 


4. The learned counsel for the appellant, 
however, contended that the fact that clause 1 
of rule 16 requires a borrowing authority in 
cases where the major punishments are to be 
imposed, to complete the enquiry and revert 
the person concerned to the lending authority 
shows that the enquiry itself should have been 
completed before such revision is made and if 
once a reversion had already taken place no 
enquiry either could be initiated with reference 
to any misconduct committed during the peroid 
before reversion nor an enquiry, even if it had 
already been initiated could be completed 
if once a reversion had taken place. We 
are unable to agree with this contention of the 
learned counsel for the appellant. It is true, 
clause 1 of rule 16 refers to completion of 
enquiry and reversion. The word “complete 
the enquiry and revert the person concerned” 
in clause 1 of rule 16 need not necessarily 
be understood conjunctively and the ‘and’ 
having regard to the context in our opinion 
could read as ‘or’. ‘This is specially for the 
reason that rule 16 will have to be under- 
stood and interpreted in the light of other 
tules relating to disciplinary proceedings. 
Rule 8 refers to the penalties that may be 
imposed for good and sufficient reason. 
Rule 9 (c) (1) states that the Governor or 
any other authority empowered by him by 
general or special order may: (é) institute 
disciplinary proceedings against any Govern- 
ment servant; (i) direct a disciplinary autho- 
rity to institute disciplinary proceedings against 
any Government servant on whom that dis- 
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ciplinary authority is competent to impose 
under these rules any of the penalties. speci- 
fied in rule 11. Rule 11 (a) deals with the 
authorities competent to impose punishments. 
In the case of members of the Tamil Nadu 
State Judicial Service and the Tamil Nadu 
State Magisterial Service, the authority compe- 
tent to impose the penalties specified in 
items (i), (i), (iv), (v) and (ix) in rule 8 
shall be the High Court. ‘Rule 15, which is 
another relevant provision, may be fully 
extracted and that reads as follows :— 


“15 (a) Where, on promotion or transfer, 
a member of a service in a class, category or 
grade is holding an appointment in another 
class, category or grade thereof or in ano- 
ther service state subordinate service, no 
penalty shall be imposed upon him to respect 
of his work or conduct.before such promo- 
tion or transfer except by an authority com- 
petent to impose, the penalty upon a member 
of the service in the latter class, category, 
grade or service as the case may be. 


(b) Where a person has been reverted or 
reduced from a State to a Subordinate 
Service, or from one service to another, or 
from one class, category or Grade of a ser- 
vice to another class category or grade 
thereof, to penalty shall be imposed upor 
him in respect of his work or conduct while 
he was a member of the service, class, cate- 
gory or grade, as the case may be, from. 
which he was reverted or reduced except 
by an authority competent to impose the 
penalty upon a member of such service, 
class, category or grade, as the case may 
pee. 


5. As per this rule, no penalty can be im- 
posed upon a person recruited by transfer in 
‘respect of his work or conduct before such 
transfer except by the parent department. 


to hold that the High Court also has got 
jurisdiction to initiate disciplinary proceed- 
ings, hold an enquiry and give a finding 
ing even in respect of a person who has 
already been reverted provided the allega- 
tions were in respect of his work and conduct 
before such reversion. In fact, the High 
Court has directed the Enquiring Officer to 
hold the departmental enquiry and submit his 
findings to the High Court in so far as the 
appellant is concerned. The decision of this 
Court by Koshal, J., as he then was, in 
W.P. No. 3118 of 1972 related to a case of 
authority of the borrowing department to im- 
pose penalties after the concerned officer was 
reverted and it did not relate to the question 
of jurisdiction of the borrowing authority to 
hold the enquiry itself. Therefore, that deci- 
sion is not applicable. 


6. In the result, the writ appeal is dismissed 
though for different reasons than that men- 
tioned by the learned Single Judge. There 
will be no order as to costs. 


S.J. Appeal dismissed . 





Even in the case of a reversion, the borrow- . 


ing authority shall have no power to impose 
the penalties even in respect of his work and 
conduct while he was in the service of the 
borrowing authority. On the basis of these 
rules, though it is possible to argue that the 
penalty as such cannot be imposed except by 
the authorities mentioned in rules 15 and 16, 
in view of the case of recruitment by trans- 
fer, the borrowing authority is also authorised 
to institute disciplinary proceedings, we have 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 

PRESENT :—T. N. Singaravelu, J. 


Sha Nirbhayala Bahadurmal 
| Petitioner* 


U. 


Krishna Rao M. Nikan Respondent. 

and 

Krishna Rao M Nikan Petitioner 

V. 

Sha Nirbhayala Bahadurmal and others 
Respondents. 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960), section 10 (3) 
(iii)—-Petition for eviction on the ground of 
waste and for owners occupation—Improve- 
ments made by tenant like changing the shut- 
ters and doors with rolling shutters and re- 
moval of cement flooring and putting up 
Mosaic flooring all in the nature of remodel- 
ling, whether would amount to acts of waste 
so as to impair the value or utility of the 
building. 


The landlord filed a petition for eviction of 
the tenant on the ground of commission of 
acts of waste, conversion of the building for 
different uses and for owner’s occupation. 
The Rent Controller as well as the Appellate 
Authority ordered eviction. The tenants filed 
a revision petition to revise the orders of the 
authorities, 


Held: Changing the nature of the demised 
premises tantamounts to technical waste and 
the demolition or removal’ of the doors and 
shutters, pillars, etc., are undoubtedly wilful 
and? reckless acts on the part of the tenant. 
It is not as if the removal of these portions 
- Was caused in the course of reasonable use 
and it is certainly prejudicial to the interests 
of the landlord in that the tenant has made 
indiscriminate alterations and addition unila- 
terally without the consent and approval of 
the landlord. This also amounts to doing of 
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*C.R.P. Nos. 2170 and 2821 of 1980. 
5th January, 1982. 
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an act which affects the utility of the building 
though the tenant might have added to the 
value of the building by putting up a better 
appearance. [Para. 6.] 


Petition under section 25 of the Tamil Nadu 
Buildings (Lease and Rent Control) Act, 
1960 as amended by Act XXIII of 1973 pray- 
ing the High Court to revise the order of the 
Court of the II Judge, Court of Small Causes, 
Madras, dated 28th June, 1980 and made in 
H.R.A. Nos. 882 and 1070 of 1979 (H.R. 
C. No. 769 of 1977, VII Judge, Court of 
Small Causes, Madras) . 


Habibulla Badsha and T. P. Sankaran, tor 
Petitioner. 


M. I. Meeran Sahib, for Respondent. 
The ‘Court delivered the following 


JupcMENt .—These are two revision petitions, 
one by the landlord and another by one of 
the tenants (first respondent before the Rent 
Controller) against the common judgment 
passed by the Appellate Authority. For the 
sake of convenience, the term ‘petitioner’ here- 
inafter refers to the landlord and the term 
‘respondent’, wherever it occurs will mean the 
tenant Shah Nirbhayalal Bahadurmal (first 
respondent before the Rent ‘Controller) . 


2. The petitioner-landlord filed the petition . 


for eviction of three tenants on the ground of ~, 


commission of acts of waste by the respondent, 
conversion of the building for different user 
by the respondent and requirement for owner’s 
gecupation. The tenants dented all the 
erounds and the Rent Controller found that 
the tenant has committed acts of waste, but re- 
jected the other two grounds, namely, conver- 
sion by the tenant and requirement for own 
Occupation. Consequently, eviction was order- - 
ed. The respondent and the landlord pre- 
ferred appeals before the Appellate Authority 
against the respective adverse findings and the 
Appellate Authority dismissed both the 
appeals confirming the order of eviction of the 
respondent-tenant (Shah Nirbhayalal Baha- 
durmal) alone. Hence these two revision 
petitions, C.R.P. No. 2821 of 1980 by the 
landlord and C.R.P. No. 2170 of 1980 by the 
respondent-tenant. 


3. The building in question is situated at 
N.S. C. Bose Road, Madras and, according 
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to the landlord, the tenant has demolished 
portions of the premises and removed the doors 
and fixed some shutters without the consent 
or approval of the landlord.. Thus, it is stated 
that the tenant has committed acts of waste. 
The other two grounds put forward by the 
landlord are that the tenant has put the build- 
ing to a different use in that it was originally 
let out for carrying on business in stainless 
steel, but that the tenant is doing textile busi- 
ness and for requirement for own o¢cupation. 
So far as the alleged conversion is concerned, 
there is absolutely no merit in the case of the 
landlord, since, the purpose for which the 
building was leased out was only for carrying 
on business, that is to say, for non-residential 
purpose. It is immaterial whether the tenant 
sells stainless steel articles or textila goods. 
Both the Courts below found that there is no 
evidence that there was a contract to do busi- 
ness only in stainless steel goods. Therefore, 
there is no difficulty in rejecting this ground & 
of eviction, 


4. The other ground of eviction is reie 
ment for own occupation. Hereagain, both 
the Courts below found that the landlord has 
not made out a case. 
for eviction, the landlord vaguely stated that 
he desires to start a business in textile goods 
in the city of Madras and therefore, requires 
the premises for that purpose. It is import- 
ant to note that it is not even disclosed in his 
petition what business he proposed to start in 
Madras City. Admittedly, the landlord is a 
businessman permanently residing at Kanchee- 
puram and he is not carrying on any business 
at Madras. Even in his notice under Exhi- 
bit P-1, the landlord has not mentioned about 
his alleged requirement of the demised pre- 
mises for carrying on his business. The Rent 
Controller has pointed out that the case of the 
landlord itself was very half-hearted in this’ 
respect. Though the eviction petition was 
prepared and signed by the landlord even as 
early as on Ist September, 1976, it was ac- 
tually presented before the Court only on 15th 
February, 1977 after a lapse of 514 months. 
Even then, he had not made any preparation 
for, the commencement of the business at 

dras. Of course, he has produced some 
documents, Exhibits P-4 to P-6 and P-15 to 
show that he is taking steps to start a busi- 
ness, but those documents were rightly rejected 
since they came into existence long after the 
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filing of the petition in this case. The Rent 
Controller also found that the landlord was 
doing only commission business in handloom 
goods at Kancheepuram and that there was 
no purchase or sale as such. Consequently, 
it was found that the requirement for starting 
a shop at Madras was not bona fide. J do not 
see any reason to interefere with the concurrent 
findings of the lower Courts which appear to 
be just and proper. 


5. There remains the third ground, namely, 
commission of acts of waste by the respondent, 
Shah Nirbhayalal Bahadurmal (first respond- 
ent before the Rent Controller). Both the 
Courts below have found that the tenant has 
committed acts of waste and therefore, liable 
to be evicted on this ground. Learned coun- 
sel for the respondent-tenant argued that what 
all the tenant had done are only in the nature 
of improvements to the building and certainly 
ee do not constitute waste. It was argued 
that the tenant merely changed the shutters 
and the doors as well as the flooring and that 
they were not likely to impair the value or 
utility of the building. According to the aver- 
ments in paragraph 4 of the petition for evic- 
tion, the tenant had demolished certain por- 
tions of the building, removed some doors and 
doorframes and pillars, and for the purpose 
of running the textile business, he has re- 
modelled the building without the consent or 
the approval of the landlord. This, accord- 
ing to the landlord, amounts to commission of 
acts of waste since portions of the building 
have been removed and reconstructed. The 
tenant gave evidence as R.W. 1 and admit- 
ted that they were carrying on stainless steel 
business till 1975 and in that year, they wanted 
to start a textile business and therefore, re- 
modelled the building for the purpose of a 
show-room. R.W. 1 has categorically ad- 
mitted that the two pillars which were in the 
centre of the building measuring 614’ x 3" x 
3” were removed by him. He further ad- 
mitted that the two teakwood doors in front 
were removed and he had put up rolling 
shutters. Formerly, there was cement flcor- 
ing and that has been removed and mosaic 
flooring has been put up. R.W. 1 conceded 
that he had not obtained the consent of the 
petitioner for these alterations. It was elicited 
that the shutters are 9’ x 6’. Placing reli- 
ance on these admissions, both the Courts 
below found that these alterations done uni- 
o 
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laterally by the tenant for the purpose of a 
show-room without the consent of the land- 
lord amount to commission of acts of waste. 


6. Learned counsel for the tenant argued that 
these alterations or constructions have not im- 
paired the value or the utility of the building 
and therefore, cannot constitute waste. I am 
unable to differ from the conclusions of the 
lower Courts on this aspect. It is not open 
to a tenant to reconstruct or remodel the 
building leased out to him without the writ- 
ten consent of the landlord and it is not as 
if that these admitted acts done by the tenant 
are mere minor alterations or repair works. 
They are in the nature of re-modelling and 
reconstruction to suit the personal require- 
ment of the tenant, who had converted a stain- 
less steel shop into a textile show-room. He 
should not have ventured on reconstructions 
and alterations without the approval of the 
Jandlord. 
premises tantamounts to technical waste and 
the demolition or removal of the doors and 
shutters, pillars, etc., are undoubtedly wilful 
and reckless on the part of the tenant. It is 
not as if the removal of these portions was 
caused in the course of reasonable user and 
it is certainly prejudicial to the interests of the 
landlord, in that the tenant has made indiscri- 
minate alterations and additions. In my 
opinion, this also amounts to doing of an act 
which affects the utility of the building, though 
the tenant might have added to the value of 
the building by putting up a better appear- 
ance. In this view of the matter, the find- 
ings of the Courts below that the tenant should 
be held to have committed ‘acts of waste’ 
coming under the definition have to be up- 
held. The tenant has obviously made these 
unauthorised constructions at his own risk and 
therefore, exposed himself for eviction under 
this ground. Hence, the findings of the 
Courts below on this ground are confirmed. 


7. In the result, both the civil revision peti- 
tions are dismissed. No costs. Time to 
vacate by the tenant Shah Nirbayalal Baha- 
durmal, three months from to-day. 


R.B. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


(Special Original Jurisdiction. ) 
PRESENT :—G. Ramanujam, J. 


Ragubathy Paul Roslan Petitioner* 


Uv. 


The Under Secretary, Education Ministry 
of External Affairs (Students Cell), New 
Delhi and another Respondents. 


Education—Admission to Regional Engi- 
neering College—Information Bulletin issued 
by Regional Engineering College, Tiruchira- 
palli in May, 1981, clauses 3, 4—Construction 
—WMalaysian citizen—Passed Higher Secondary 
Examination conducted by the Department of 
Government Examinations, Madras — Appli- 
cation to Government of India for admission in 
the Regional Engineering College, Tiruchira- 
palli—Ministry of External Affairs nominat- 
ing the applicant for admission in the Regional 
Engineering College, Tiruchirapalli — A pplt- 
cation rejected by Principal, Regional Engi- 
neering College, on the ground the candidate 
had passed the qualifying examination in India 
—Writ of mandamus isswed—Candidate held 
entitled to admission as a foreign student— 
Constitution of India (1950), Article 226. 


The petitioner was a Malaysian citizen hold- 
ing a Malaysian passport. He passed the 
Higher Secondary Examination conducted by 
the Department of Government Examinations, 
Madras. Thereafter, the petitioner applied 
to the Government of India for admission to 
the Regional Engineering College, Tiruchira- 
palli as a self-financing foreign student for 
one of the seats reserved for foreign students. 
The Ministry of External Affairs, Government 
of India nominated the petitioner as a candi- 
date for admission in the quota reserved for 
foreign students in the Regional Engineering 
College, Tiruchirapalli. The petitioner 
accepted the nomination and reported to the 
Registrar of the Regional Engineering College, 
Tiruchirapalli. After sometime, the petitioner 
was informed by the Registrar, that his appli- 
cation was rejected on the ground that he had 








*W.P. No. 9922 of 1981. 
4th December, 1981. 
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passed the qualifying examination in India and 
that only those who had passed the qualifying 
examination in a foreign country were eligible 
for selection. The petitioner sought the issue 
of a writ of mandamus to the 2nd respondent 
to admit him in the Regional Engineering 
College, Tiruchirapalli. The second respon- 
dent contended that since the petitioner had 
passed the qualifying examination in India he 
could not claim a seat in the quota reserved 
for foreign students and further having passed 
the qualifying examination in a school at 
Madras the petitioner could not claim a seat 
in the Regional Engineering College, Tiruchi- 
rapalli within the quota of 50% allotted to 
other States. 


Held: Foreign students staying in India 
were also entitled to apply as foreign students 
under the quota reserved for foreign students. 

{Para. 4.] 


Clause 3 of the Information Bulletin issued 
by the Regional Engineering College, Tiruchi- 
rapalli which fixed the domicile of a candidate 
with reference to the School or College in 
which the candidate had studied only applied 
for determining the question as to within which 
quota the candidate could claim admission, 
namely the State quota of 50% or outside 
it and it served no other purpose. Hence 
clause 4 having specifically stated that foreign 
students could claim a seat only under the 
- quota reserved for other States, the petitioner’s 
domicile was not relevant. [ Para. 5.] 


Petition under Article 226 of the Constitution 
of India, praying that in the circumstances 
stated therein, and in the affidavit filed there- 
with the High Court will be pleased to issue 
a writ of mandamus calling for the records 
of the Ist respondent in AA1]3270/37|81, 
dated 23rd July, 1981, 25th September, 1981 
and directing the respondents to admit the peti- 
tioner in the Chemical Engineering Course in 
the Régional Engineering College, Tiruchira- 
palli for the academic session 1981 to 1982. 


R. Arunagirinathan of Raj and Raj, for Peti- 
tioner. 


K. N. Balasubramaniam, Senior Central 
Government Standing Counsel and N. R. 
Chandran, Additional Government Pleader 
No, II, for Respondents, 
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The Court made the following 


OrDER.—The petitioner herein is a Malay- 
sian citizen holding a Malaysian passport. 
He had passed the Malaysian Certificate of 
education at Kualalampur. Thereafter he 
joined the second year of the Higher Secon- 
dary course in St. Bede’s Higher Secondary 
School, Madras and passed the Higher Secon- 
dary Examination conducted by the Depart- 
ment of Government Examinations, Madras. 
Thereafter the petitioner applied to the Gov- 
ernment of India for admission in the Regional 
Engineering College, Tiruchirapalli as a self- 
financing foreign student for one of the seats 
reserved for foreign students in the Engineer- 
ing College in India at the undergraduate 
level. The Ministry of External Affairs, 
Government of India which is to nominate 
candidates for the seats reserved for foreign 
students in the various ‘Colleges in India 
nominated the petitioner on 23rd July, 1981 
as a candidate for admission in the quota 
reserved for foreign students in the Regional 
Engineering College, Tiruchirapalli after 
Scrutinising all such applications. The peti- 
tioner accepted the nomination and reported 
to the Registrar of the Regional Engineering 
College within a week from the date of his 
nomination. However, the Registrar asked 
the petitioner to come after a week as the 
Principal was not then in station. When 
the petitioner went to the College after a 
week, the Principal told him that he will be 
informed Jater as to when he should join the 
College. ‘Again when the petitioner contacted 
the Registrar he was told that his application 
has been rejected on the ground that he had 
passed the qualifying examination in India 
and that only those who had passed the qualify- 
ing examination in a foreign country are 
eligible for selection. He was also told that 
his application has been sent back to the first 
respondent on the ground that the petitioner 
did not have the qualifying examination in a 
foreign country. The petitioner has, there- 
fore, approached this Court for the issue of a 
writ of mandamus directing the second res- 
pondent to admit the petitioner in the Regional 
Engineering College, Tiruchirapalli for the 
academic year, 1981-82 in pursuance of the 
nomination made by the first respondent. 


2. The learned Government Pleader appear- 
ing for the second respondent has justified his 
action in not admitting the petitioner as 
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against reserved seats for foreign students on 
the basis of the selection made by the first 
respondent . on two grounds: (1) That the 
petitioner having passed the qualifying exa- 
mination in India he cannot claim a seat in 
the quota reserved for foreign students; and 
(2) that even if the petitioner can claim a 
seat as against the quota reserved for foreign 
students, as the petitioner has passed the quali- 
fying examination in a school at Madras, he 
should be taken to have a domicile in Madras 
and as such he cannot claim a seat in the 
Regional Engineering College, Tiruchirapalli 
within the quota of 50% allotted to other 
States and that he has to seek admission 
in the Regional Engineering Colleges situat- 
ed in other States. The question is whether 
these contentions raised by the learned Gov- 
ernment Pleader are legally sustainable. 


3. A perusal of the Information Bulletin 
issued by the Regional Engineering College, 
Tiruchirapalli in May, 1981, shows, that 
out of the total number of seats for the year, 
50% had been allotted to candidates of Tamil 
Nadu and the remaining 50% has to be Wis- 
tributed among other States in India on 
population basis and that students from a 
particular State will compete amongst them- 
selves for purposes of admission against the 
allotted seats. The selection of candidates 
for admission under Tamil Nadu quota (50%) 
is made by the common Selection Committee 
appointed by the State Government every 
year and candidates seeking admission under 
other States’ quota should apply directly to 
their home State Regional Engineering College 
and the selection is made by that College. 
The following clauses in the said Information 
Bulletin are’ relevant for the purpose of this 
case and, therefore, they are set out in full: 


“3, The domicile of a candidate, i.e., the 
State to which .a candidate belongs will be 
determined on the basis of the location of 
the School|College|Institution from which a 
candidate has passed the qualifying exami- 
nation and not the. place of residence, per- 
manent or temporary of his parents. 


4. 15 per cent. of the seats will be reserv- 
ed for Scheduled Castes and 5 per cent.. for 
Scheduled Tribes. Seats for students from 
foreign countries to be sponsored by the 


Ministry of External Affairs will be reserv- 
ed out of the quota allotted for other 


States”, 
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Clause 3 set out above fixes the domicile 
of a candidate that is, the State to which he 
belongs for purposes of determining as: to 
which State he must apply and it says that 
such domicile is determined with reference to 
the College or School from which the candi- 
date passes the qualifying examination and 
not the place of residence, permanent or tem- 
porary of his parents. Clause 4 states that 
seats for students from a foreign ‘country to be 
sponsored by the Ministry of External Affairs 
will be reserved out of the quota ‘allotted for 
other States. Thus it is cleat that it is only 
for the purpose of showing from which quota 
of 50% reservation has to be made for foreign 
students. Clause 4 clearly shows that the 
reservation of seats for foreign students can 
be only out of the 50% quota sét apart for 
those students whose domicile as determined 
by clause 3 is outside the State. In this case 
there is no dispute that the petitioner has 
passed the qualifying examination in Madras 
and that he has obtained the required marks 
for making an application for admission to the 
Regional Engineering College. The question 
is whether the petitioner having passed the 
qualifying examination in Madras is disquali- 
fied from applying as a foreign candidate. 


4. Clause 3 fixing the domicile of a candi- 
date is said to apply both to local candidates 
as ‘well as foreign candidates. It is in that 
view the second respondent has rejected the 
claim of the petitioner for admission to the ~ 
College since his domicile is outside the State. 
It is not possible to accept this interpretation 
of clause 3. Clause 3 is intended to fix 
the domicile of candidates applying from the 
various States and it is not intended to fix 
the domicile of foreign candidates. As a 
matter of fact this is clear from the guide- 
lines issued’ by the Ministry of External 
Affairs, Students Cell, Government of India 
for admission of foreign students in the Medi- 
cal and Engineering Colleges in India (Self 
financing). Clause 3 (c) under the * head 
“Eligibility conditions” dealing with Engineer- 
ing (4 years) degree course other than ITI 
says as follows: 


“A pass in pre-engineering|Intermediate| 1st 
year TDC|Final examination of 10 plus 2 
system in India or an equivalent Indian 
or foreign qualification with ` Physics, Che- 
mistry and Mathematics as subjects secur- 
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ing not less than 50% marks in each. A 
pass in English is also necessary’. 


This clause clearly indicates that a foreign 
student having passed an examination of 10 
plus 2 system in India or any other Indian 
qualification if he had secured not less than 
50% marks may apply. In the same guide- 
lines under the head “how to apply” in 
clause 7, it is stated that foreign students 
studying abroad must apply through , the 
Indian Mission in the student’s country and 
the foreign students studying in India through 
the Diplomatic Mission of the Student’s Coun 
try in India. Therefore it is clear that the 
foreign students staying in India are also en- 
titled to apply as foreign students under the 
quota reserved for foreign students. It is 
only on the basis of that guideline, the first 
respondent has selected the petitioner as a 
candidate entitled to get a seat reserved for 
poreien students. Thus the first contention 
advanced on behalf of the second respondent 
that as the petitioner has passed the qualify- 
ing examination in India he is not entitled to 
claim as a foreign student is without any sub- 
stance and clearly untenable. 


5. Coming to the second ground urged on 
behalf of the second respondent, I am clearly 
of the view that clause 3 which fixes the 
domicile of a candidate with reference to the 
School or College in which the candidate had 
studied only applies for determining the ques- 
tion as to whether the candidate could claim 
admission from which quota, the State quota 
of 50% or outside the State quota of 50% and 
it serves no other purpose. Here clause 4, hav- 
ing specifically stated that foreign students can 
claim a seat only under the quota reserved 
for other States, the petitioners domicile is 
not relevant. Apart from the fact that 
clause 3 is intended to fix the domicile of 
candidates coming from various States in India 
and has no application to a foreign candidate 
its application cannot further be extended 
even to foreign students in whose favour some 
seats have been reserved out of the quota 
allotted to other States. I cannot agree 
with the learned Government Pleader that 
even so the petitioner has to apply to the 
Regional Engineering Colleges in other States 
and not in the Colleges of this State because 
of clause 3 set out above as it involves the 
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unnecessary and unjustified extension of 
clause 3. I have to therefore, accept the con- 
tention of the petitioner that he is entitled to 
be admitted in the College in pursuance of 
the nomination made by the first respondent. 


6. The writ petition is therefore allowed and 
a mandamus will issue as prayed for. There 
will be no order as to costs. 


Sja Petition allowed. 





IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:—P. R. Gokulakrishnan, Ofig. 
Cy. and P. Venugopal, J. 
R. Srinivasan 


Appellant* 
v. i 


Union of India, represented by its Secre- 
tary to Government of India, Ministry of 
Finance Department of Revenue, New 
Delhi and another Respondents. 


Central Civil Services (Conduct) Rules 
(1964), rules 3 (1) (ili) and 16—Incomé-tax 
O fficer—Stay in a lodge from 26th July, 1973 
to 3rd September, 1976—Rent paid upto 31st 
July, 1973——Rent for period \st August, 1973 
to 3rd September, 1976 paid on 10th Novem- 
ber, 1976—Charge framed against the Govern- 
ment servant for acting in a manner unbecom- 
ing of a public servant contravening rule 3 (1) 
(iii) of the Central Civil Services (Conduct) 
Rules, 1964 — Explanation by the officer not 
accepted by the Enquiry Officer—Income-tax 
Officer removed from service—Petition under 
Article 226, by dismissed officer — Appeal— 
Appellant held not quilty of conduct unbecom- 
ing of a Government servant—Constitution of 
India (1950), Article 226. 


One ‘S’ while working as Income-tax Officer 
(Estate Duty) at Madurai stayed in a lodge 
from 26th July, 1973 to 3rd September, 1976. 
He paid the rent uptill 31st July, 1973. For 
the balance of period he paid the rent only 
on 10th November, 1976. On 27th January, 
1978, a charge was framed against ‘S’ for 
abusing his official position and that he had 
contravened rule 3 (1) (ii) of the Central 
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*W.A. No. 258 of 1980. l 
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Civil Services (Conduct) Rules, 1964. “S 
submitted an explanation that as he came to 
stay permanently in the lodge, he wanted the 
management to fix the monthly rent and that 
the delay in payment was only due to the non- 
fixing of the monthly rent by the manage- 
ment. However, the Enquiry Officer rejected 
the explanation and the matter was referred 
to the Union Public Service Commission 
which concurred with the view of the Enquiry 
Officer. On 13th December, 1979, the order 
removing ‘S from service was passed. ‘S° 
filed a writ petition without success, and 
thereafter filed a writ appeal. 


Held: What is conduct unbecoming of a 
Government servant has not been defined or 
explained in the Central Civil Services (‘Con- 
duct) Rules, 1964. According to Webster’s 
International Dictionary, the word “unbecom- 
ing” means “unsuitable”, “indecorous”, “im- 
proper’. In the light of the ordinary dic- 
tionary meaning of the word, a conduct which 
is indecent, reprehensible or abominable involv- 
ing moral though not legal lapses, is conduct 
unbecoming of a Government servant. 
[Para. 12.] 


An innocent indiscreet act on the part of the 
appellant in not paying the rent in the hope 
that he can pay the same as soon as the 
monthly rent is fixed, cannot be characterised 
as conduct unbecoming of a Government 
servant especially when a Government servant 
is permitted to have credit facilities with a bona 
fide trader under rule 16 of the ‘Central Civil 
Services (Conduct) Rules, 1964. 

[Para. 12.] 


Cases referred to:— 
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Engineer, Distribution, Tamil Nadu Electri- 
city Board, (1981) 94 L. W. 399: (1980) 
Lab.I.C. 1260. 


Appeal under clause 15 of the Letters Patent 
against the order of Mohan, J., dated 13th 
February, 1980, in W.P. No. 792 of 1980. 


R. Sukantha Raj, M. G. Shanmugham, A. 
Ilango and A. Moscow, for Appellant. 


Mrs, Nalini Chidambaram, for Respondents. 


The Judgment of the ‘Court was delivered by 


Venugopal, J.—The appellant while working 
as Incometax Officer (Estate Duty) at 
Madurai, stayed in Sri Ranga Lodge, an 
annexe to the New Coliege House, Madurai, 
from 26th July, 1973. He paid the rent till 
3 ist July, 1973. He did not pay the rent 
from Ist August, 1973 to 3rd September, 1976, 
the entire period of his stay in Sri Ranga 
Lodge. On 10th November, 1976, a cheque 
for Rs. 6,000 was sent towards rent by the 
appellant’s brother. On 1st December, 1976 
stamped receipt was issued by the Lodge 
showing payment of rent by the appellant for 
the entire period of his occupation. On 27th 
January, 1978, charge was framed against the 
appellant that he failed to pay rent payable 
for the period of his occupation in spite of 
repeated demands from the Management and 
Hotel staff and has abused his official position 
and acted in a manner unbecoming of a pub- 
lic servant and thereby contravened rule 3 (1) 
(iii) of Central ‘Civil Services (‘Conduct) 
Rules, 1964. The appellant submitted an ex- 
planation that as he came to stay permanently 
in the Lodge, he wanted the Management to 
fix the monthly rent as the daily tariff rate 
was not applicable to permanent residents and 
the Hotel Management neither fixed the 
monthly rent nor sent any bill and thus the 
delay in payment was only due to the non- 
fixing of the monthly rent by the manage- 
ment. The appellant further explained that 
on account of the delay in fixing the month- 
ly rent, he could not claim the house rent 
allowance from the Government and was thus 
put to Joss, and as the Estate Duty Officer. 
he had nothing to do with the Income-tax, 
Wealth-tax assessment of the owners of the 
Lodge and he had no kind of official dealings 
with the Lodge owner and no improper motive 
could be attributed for delayed payment of 
rent due to a bona fide reason, The expla- 
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nation was not accepted, and the enquiry offi- 
cer held that the charge against the appellant 
was proved. The matter was referred to the 
Union Public Service Commission, which con- 
curred with the findings of the Enquiry Officer, 
and recommended that the appellant is not a 
fit person to be retained in Government ser- 
vice and the penalty of removal from service 
should be imposed on him. Then the im- 
pugned order came to be passed on 13th 
December, 1979 removing the appellant from 
service for contravening rule 3 (1) (ii) of 
Central Civil Services (Conduct) Rules, 1964. 
The appellant filed a writ petition challenging 
the impugned order. The main ground 
alleged in the writ petition is that the delay 
in payment of rent was only due to the failure 
of the Hotel Management in fixing the month- 
ly rent payable and as there is no evidence 
to support the findings of the enquiry officer 
that the rent was not paid in spite of demand 
by the Hotel Management, and as rule 16 (4) 
(b) of the Central Civil Services (Conduct) 
Rules, 1964 allows a Government servant to 
have credit facilities with a bona fide trader, 
the charge of the appellant having violated 
tule 3 (1) (di) cannot, therefore, be legally 
sustained. The learned single Judge of this 
Court, even without admitting the writ peti- 
tion, dismissed it. The learned Judge con- 
curred with the finding of the Union Public 
Service Commission that the subsequent pay- 
ment of Rs. 6,000 by the appellant’s brother 
was made only after coming to know that the 
C.B.I. were enquiring into the matter and 
the Management of the lodge would not have 
allowed the appellant free lodging facilities 
but for his official position and thus there was 
abuse of official position on the part of the 
appellant. The learned Judge refused to 
accept the plea of the appellant that he was 
demanding settlement of accounts and ulti- 
mately the account came to be settled and 
the appellant should have stayed in the Lodge 
for three years without payment of rent is 
certainly a conduct unbecoming of a Govern- 
ment servant, and, therefore, the case squarely 


falls within rule 3 (1) (if) of the Central 
Civil Services (Conduct) Rules, 1964, and 
rule 16 can have no application to the appel- 
lant’s case. On these findings, the learned 
Judge dismissed the writ petition, against 
which the present writ appeal is filed before 
this Court. 
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2. After the filing of the writ appeal, the 
first respondent has filed a counter containing 
the following averments. The belated pay- 
ment of Rs. 6,000 made on 26th October, 
1976 by the appellant’s brother was made only 
after the matter was taken up for verification 
and enquiry by the C.B.J. officials. The 
appellant failed to pay the rent payable for the 
prolonged occupation by him and his friends, 
in spite of repeated demands by the Manage- 
ment and hotel staff, and thereby abused his 
official position and acted in a manner 
unbecoming of a public servant thereby con- 
traveninge the provisions of rule 3 (1) (a) 
of the Central Civil Services (Conduct) Rules, 
1964. The appellant has no right to request 
this Court to constitute itself into a Court of 
appeal against the finding of the enquiry off- 
cer. It has been independently investigated 
and approved by the Union Public Service 
Commission and the request that this Court 
should go into minute details and reappraise 
the evidence in the manner required by the 
appellant cannot be acceded to. In its writ 
jurisdiction under Article 226 of the Constitu- 
tion, this Court cannot convert itself into a 
Court of first appeal. The finding of the 
enquiry officer is neither perverse nor unwar- 
ranted by the evidence on record. The 
appellant has not maintained the probity and 
integrity required of him in the discharge of 
his public duties and has misused his official 
position for personal advantage and the writ 
appeal should, therefore, be dismissed. 


3. The learned counsel for the appellant 
contended that the residuary charge under 
rule 3 (1) (iii), that the Government servant 
shall at all times do nothing which is un- 
becoming of a Government servant is appl- 
cable only when the case does not fall under 
any other category of charges listed under 
rule:3 and when the charge is that the appel- 
Jant’s conduct is one which is unbecoming of 
a Government servant, the Union Public 
Service Commission has found him guilty of 
misusing his official position and the learned 
single Judge of this Court has gone a step 
further and given a finding of lack of integrity, 
and the very fact that these findings have 
traversed far away from the charge framed 
against the appellant is sufficient to vitiate 
them. The learned counsel further contended 
that the crux of the charge against the appel- 
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lant is that in spite of repeated demands from 
the Hotel Management and Staff, the appel- 
lant did not pay the lodge rent from August, 
1973 to September, 1976, and as there is no 
evidence for the alleged demand, the finding 
of the enquiry officer is vitiated for want of 
evidence, and the order of dismissal should 
therefore, be quashed. 


4. The learned counsel for the respondents 
contended that the very fact that the appel- 
lant stayed in the Lodge from August, 1973 to 
September, 1976, without paying rent and 
paid the same only after coming to know of 
the C.B.1. enquiry, is sufficient to establish 
that his conduct is one which is unbecoming 
of a Government servant and the evidence of 
P.Ws. 1 and 2 establish that the demand for 
payment of rent was made on the appellant 
and this Court cannot reappraise the evidence 
of P.Ws. 1 and 2 as if it is a Court of appeal. 


5. In Edwards (Inspector of Taxes) v. 
Bairstow', Lord Radcliffe observed that where 
a determination based on findings of fact was 
assailed as bad in point of law, the Court 
had to consider the objection, even if nothing 
which is ex facie bad in law appears on the 
face of the determination. 


ETT it may be that the facts found are 
such that no person acting judicially and 
properly instructed as to the relevant law 
could have come to the determination under 
appeal. In those circumstances, too, the 
Court must intervene. It has no option 
but to assume that there has been some 
misconception of the law and that this has 
been responsible for the determination. So 
there too, there has been error in point of 
law. I do not think that it much matters 
whether this state of affairs is described as 
one in which there is no evidence to support 
the determination or as one in which evi- 
dence is inconsistent with and contradictory 
of the determination or as one in which the 
true and only reasonable conclusion contra- 
dicts the determination. Rightly under- 
stood, each phrase propounds the same test 
ee I prefer the last of the three, since 
T think that it is rather misleading to speak 
of there being no evidence to support a 
conclusion when in cases such as these many 
of the facts are likely to be neutral in them- 
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selves, and only to take their colour from 
the combination of circumstances in which 
they are found to occur.” 


6. The principle laid down in this decision 
was followed by the Supreme Court in P. T. 
Services v. State Industrial Court, and it has 
been pointed out that in a writ of certiorari, 
a Court cannot convert itself into a Court of 
appeal and reappraise the evidence and it can 
interfere only if there is no evidence to sup- 
port the finding. So, a finding of a quasi- 
judicial authority based on no evidence, but 
on assumptions and conjectures is liable to be 
quashed in a writ of certiorari. A finding of 
fact without evidence is an error of law, and 
it is a graver error if there is evidence in 
existence to the contrary. An attempt to 
determine whether the finding of fact is sup- 
ported by evidence, cannot be characterised as 
reappraisal of evidence and thus bar the 
Court’s scrutiny on the finding recorded. So 
the question to be determined is whether the 
finding that the appellant did not pay any 
rent in spite of demands by the hotel staff and 
management is supported by evidence and, 
secondly, whether this finding is contrary to 
the evidence on record. P.W. 2, the 
Manager of the Lodge, admitted in cross- 
examination : 


“I have not asked Sri Srinivasan personally 
to make the payment...... I was sure of 
recovery of rent from Sri Srinivasan and 
therefore I did not ask Sri Srinivasan to 
vacate the room.” 


So P.W. 2’s evidence does not establish that 
any demand for payment of rent was madẹ on 
the appellant. The evidence of P.W. 1 
shows that only statement of rent is prepared 
by him and that he does directly collect the 
arrears of rent from the customers ‘and only 
the Chief Cashier used to demand the rent 
from the occupants. In  cross-examination 
P.W. 1, stated “I asked Sri Srinivasan to 
pay the rent charges about two times but he 
told that he will pay the amount to the Mana- 
eer.” Whether this can constitute evidence 
for demand for payment of rent, we think 
not. Before making a demand, there should 





1. (1963) 3 S.C.R. 650: (1962) 2 Lab. 
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be quantification of rent payable. When the 
monthly tariff rate has not been fixed and no 
quantification of rent or bill was issued to the 
appellant, how can there be demand for pay- 
ment of rent on the appéllant? A valid 
demand for payment of rent is not, there- 
fore, established by the evidence of P.W. 1. 


7. Now we proceed to the next question 
whether the finding that there was demand 
for payment of rent is contrary to the evidence 
on record. Exhibit D-1 is a letter issued to 
the appellant at the time of final settlement 
of the rent bill. Exhibit D-1 recites— 


“Sri Ranga Lodge Madurai, dt. 1—12—76 
To 


R. Srinivasan, Income-tax Officer, Madurai, 
Sir, 
We are sending herewith our final stamped 
receipt for Rs. 5,415 (Five thousand four 
hundred and fifteen only) towards the rent 
for your stay in our Lodge. On enquiry, 
we understand that our accountant Gopala- 
krishnan has been negligent in the settle- 
ment of your account even though you had 
been asking for settlement of the same. 
We regret for the inconvenience caused to 
you. Thanking you. 

Your’s faithfully, 

BOs ig ee aa hea 


for Ranga Lodge.” 
The learned counsel for the respondents con- 
tended that there was no provocation for 
writing Exhibit D-1 to the appellant and its 
reading sounds so artificial that it cannot be 
believed as genuine letter. When the month- 
ly rent payable by the appellant was settled 
after a considerable lapse of time, why there 
was such an inordinate delay has to be 
explained, and the Hotel Management under 
Exhibit D-1 explains by stating that the 
Accountant Gopalakrishnan was negligent in 
the settlement of account, though the appel- 
lant has been asking for settlement of the 
same. The explanation offered under Exhi- 
bit D-1 is quite natural and convincing. The 
plea that there was no provocation for the 
Hotel Management to write a letter like 
Exhibit D-1 cannot, therefore, be accepted. 


8. With regard to the doubts thrown on 
the genuineness of Exhibit D-1, P.W. 2 has 
stated that Exhibit D-1 was shown to him at 
the time of issuing the final bill and his clerk 
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has issued Exhibit D-1. When the hotel 
Management itself has not disowned the letter 
Exhibit D-1 and accepts that it was issued at 
the time of settlement of the final bill, it is 
not open to the respondents to doubt the 
genuineness of Exhibit P-1. It was sought 
to be made out by the respondents that Exhi- 
bit D-1 must have been issued to oblige the 
appellant and save him from the departmental 
enquiry and disciplinary proceedings. The 
charge memo. was issued against the appel- 
lant on 27th January, 1978, whereas the letter 
under Exhibit D-1 was given to the appellant 
so early as lst December, 1976. If the res- 
pondents’ plea is to be accepted, it would mean 
that anticipating departmental proceedings 
and to forestall any such departmental en- 
quiry, the hotel management and the appellant 
must have conspired together and brought 
about Exhibit D-1, more than one year’ before 
the commencement of the enquiry against the 
appellant. Could there have been such a 
conspiracy and what could have been the 
motive? Itis common ground that the appel- 
lant has nothing to do with the assessments 
(Income-tax, wealth-tax and estate duty 
assessments) of the owners of the lodge. It is 
also common ground that no favours were 
shown by the appellant by use of his official 
position, to the Lodge owners. Apparently 
the nature of the job of the appellant was 
such that he could not have been in a position 
to do or show any favour to the lodge owners. 
In fact, the evidence shows that the monthly 
rent fixed for the appellant was Rs. 150 as 
against Rs. 100 fixed for officers of the Com- 
mercial tax department. When such is the 
position and when an enquiry against the 
appellant has been commenced by the C.D.I. 
officials, and that too, at the time of emer- 
gency, will the hotel management go to the 
extent of conspiring with the appellant and 
bring about a letter like Exhibit D-1 to save 
him from the departmental enquiry? We 
think not. It is not disputed that the appel- 
lant has paid the mess and telephone hills 
during the period of his stay in the Lodge 
and no rent bills were ever issued to him. It 
is also not in dispute that because of the 
guarantee of permanent occupation of the 
room, there is variation in the daily tariff rate 
of rent and the monthly tariff rate. Even 
when the rent was paid in one lump sum by 
the appellant’s brother, the monthly tariff rate 
was not fixed. That accounts for the appel- 
e 
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lant’s brother sending one lump sum payment 
of Rs. 6,000 and the Lodge, after adjusting 
Rs, 5,415 towards rent, paying the balance 
to the appellant. The appellant’s financial 
ability to pay the rept is not disputed and 
P.W. 2’s evidence shows that he was conf- 
dent that he can get the rent from the appel- 
lant at any time. Viewed against the back- 
ground of these facts, the appellant’s conten- 
tion that the delay in paying the rent was only 
due to the delay in fixing the monthly tariff 
rate by the hotel management, sounds true, 
and Exhibit D-1 was not brought about to 
save the appellant from departmental action 
but merely reflects the true state of affairs. 
The person who wrote Exhibit D-1 has not 
been examined. P.W. 2 has not chosen to 
state that Exhibit D-1 was issued to oblige or 
help the appellant. The finding that Exhibit 
D-1 came to be issued to help the appellant 
is an inference based on surmise, suspicion and 
conjecture. It, therefore, follows that the 
finding that there was demand for payment of 
rent is not supported by evidence. On the 
other hand, the finding is contrary to, the evi- 
dence on record. On this ground the impugn- 
ed order of removal from service is liable to 
be quashed. ta 


9. In the decision reported in Jf. Mayandi 
v. The Director, Tamil Nadu State Trans- 
port Department’, the appellant was suspended 
from duty pending enquiry into certain charges 
levelled against him. On a writ petition filed 
by the appellant, the learned single Judge of 
this Court held that there was no material to 
support the charges and the charges could not 
be taken to have been proved. On a writ 
appeal, a Division Bench of this Court held 
that there were sufficient materials to sustain 
the charges. On appeal, the Supreme Court 
held that there was no evidence to substantiate 
the charges levelled against the appellant, and 
the order of the Division Bench was set aside 
and that of the single Judge restored. If 
there is no evidence to substantiate the charge 
Jevelled against the appellant that can certainly 
be a ground for interference in writ appeal. 
In the instant case, the gravamen of the charge 
is that in spite of demand the appellant had 
failed to pay the rent, and as there is no evi- 
dence to substantiate the charge that there was 
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a demand and a failure to pay the rent, the 
impugned order is liable to be quashed. 


10. In the decision reported in Messrs. 
Bijili Cotton Mills (P.) Ltd. v. The Presid- 
ing Officer, Industrial Tribunal, II Allahabad 
and others', a vital plea was ignored as a 
result of which evidence on that plea came to 
be excluded and it was pointed out that it was 
an eminently fit case for interference under 
Article 226 of the Constitution, the error 
being gross and palpable and manifest on the 
dace .of the record, and resulted in failure of 
justice by excluding the evidence on a most 
vital point. In the instant case, by exclud- 
ing the consideration of Exhibit D-1, which 
affords evidence on a most vital plea, there 
is a palpable error manifest on the face of the 
record resulting in failure of justice and as 
Such there is a ground for interferencé under 
Article 226 of the Constitution and the im- 
pugned order is accordingly quashed. 


11. Relying on a decision of the Gujarat 
High Court reported in Mahanabhai Dungar- 
bhat Parma v. Y. B. Kala and another*, the 
learned counsel for the appellant contended 
that delay by itself would constitute denial 
of reasonable opportunity to show cause and 
as there was a delay of more than one year 
in charge-sheeting the appellant, there is 
violation of natural justice, and the order 
passed is vitiated and is liable to be set aside. 
In the case relied on by the learned counsel 
for the appellant, departmental proceedings 
were initiated against the employee after a 
delay of 114 years after the incident in res- 
pect of which the charge-sheet was framed. 
It was held that if the charge or accusation 
was levelled very soon after the lapse, the 
employee could have rendered an appropriate 
explanation, and not having done so for more 
than 114 years, after the occurrence, cannot be 
penalised for not being able to show cause 
to the satisfaction of the disciplinary autho- 
rity and the very delay in initiating proceed- 
ings must be held to constitute a denial of 
reasonable opportunity to defend himself. 
The above decision has been followed by this 
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Court in an unreported case in (C. N. Rama- 
sami v. The Chief Engineer Distribution 
Tamil Nadu Electricity Board and another*), 
In the instant case, the rent was paid in full 
and the receipt obtained on ist December, 
1976. Exhibit D-1 mentions that the Accoun- 
tant Gopalakrishnan had been negligent in 
the settlement of accounts, even though the 
appellant was asking for settlement of accounts. 
The charge memo. was issued to the appel- 
lant only on 27th January, 1978. If the 
charge memo. was issued and enquiry was 
held soon after payment of rent bill or within 
a reasonable time thereafter, opportunity for 
the appellant would have been available to 
examine the said Gopalakrishnan and esta- 
blish his case. As the departmental proceed- 
ings commenced against the appellant nearly 
134 years after the payment of the rent bill, 
the appellant had lost the valuable oppor- 
tunity of examining Gopalakrishnan, as he 
had expired by that time. If the charge had 
been levelled against the appellant soon after 
the lapse, the appellant would have substan- 
tiated his explanation by examining Gopala- 
krishnan and he cannot now be penalised for 
his inability to prove his plea to the satisfac- 
tion of the disciplinary authority. Under 
these circumstances the delay in charge-sheet- 
ing the appellant constitutes a denial of rea- 
sonable opportunity to show cause, and on 
this ground also the impugned order is liable 
to be quashed. 


12. What is conduct unbecoming of a Gov- 
ernment servant has not been defined or ex- 
plained in the Central Civil Services (Con- 
duct) Rules, 1964. According to Webster’s 
International Dictionary, the word “unbecom- 
ing?” means “unsuitable”, “indecorous”, im- 
proper’. In the light of the ordinary dic- 
tionary meaning of the word, a conduct which 
is indecent, reprehensible or abominable 
involving moral though - not legal lapses, 
is conduct unbecoming of a Govern- 
ment servant. In the instant case, if the 
appellant had not paid the rent even after the 
bill was sent to him or claimed house rent 
allowance from the Government without pay- 
ing the rent to the Lodge, or had done some 





1. W.P. No. 3391 of 1971, dated 16th 
February, 1981, since reported in 94 G.W. 
399: (1981) Lab.I.C. 1260, 
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favours by virtue of his official position and 
was expecting that recovery of rent may be 
waived by the Lodge, or that his financial 
position was so weak that he could never have 
been expected to pay the rent, they may 
indicate a conduct unbecoming of a Govern- 
ment servant. An innocent indiscreet act on 
the part of the appellant in not paying 
the rent in the hope that he can pay the same 
as soon as the monthly rent is fixed, cannot 
be characterised as conduct unbecoming of a 
Government servant, especially when a Gov- 
ernment servant is permitted to have credit 
facilities with a bona fide trader under 
rule 16 of the ‘Central Civil Services (Con- 
duct} Rules, 1964. The learned counsel for 
the respondent relied on a decision of a 
Divisioni Bench of the Kerala High ‘Court in 
(Natarajan v. Divisional Superintendent, 
Southern Railway)+, There the charge was 
that the delinquent official issued cheques 
knowing full well that there was no sufficient 
fund in the bank to honour those cheques 
and he had thus failed to maintain absolute 
integrity and devotion to duty and his conduct 
was unbecoming of a Government servant. 
In the instant case, there is no charge against 
the appellant that he failed to maintain abso- 
lute integrity and devotion to duty. The 
decision relied on by the respondents can, 
therefore, have no application to the facts of 
this case. 


13. From the evidence on record, it is seen 
that the appellant has extensive jurisdiction 
extending to five districts and for about 20 
days in a month he has to be on tour. He 
left the lodge on 3rd September, 1976 and in 
1976, he settled the rent bill in full. Soon 
after vacating the Lodge the appellant had 
taken steps to pay the bill. 


14. The appellant has received letters of 
appreciation and encomiums have been shower- 
ed on him for his ability for detailed investi- 
gation and successfully prosecuting an asses- 
see for concealment of income and for pass- 
ing assessment orders making huge additions 


to the income returned and being upheld by 


the appellate authority. His ability in pro- 


_ mptly (sic) assessing has also been acclaimed 


1. O.P. No, 284 of 1973, dated on 12th 
March, 1975, x 
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by his superiors. When even a small re- 
cognition or verbal appreciation of the work 
done by subordinate officers has almost be- 
come a rare phenomenon in Government ser- 
vice, it is no mean achievement for the appel- 
lant to have received letters of appreciation 
and encomiums for the good work done from 
superior officers of different designations and 
rank and at different points of time. That an 
unblemished, dedicated and devoted career of 
36 years should have ended in ignominy with 
all the social stigma by the order of removal 
from service, is indeed unfortunate and it only 
highlights the general belief and dictum that 
inscrutable are the ways of destiny. That 
the appellant had to suffer the agony in silence 
and vindicate his cause in a Court of law by 
pursuing litigation lasting over a period of 
more than two years with all the expenses, 
anguish and uncertainty, is itself a suff- 
cient punishment for the innocent indis- 
creet act committed by him. The appel- 
lant is attaining superannuation age in a few 
days from this date. The end is at sight. 
The time to depart has come. May the 
departure be in peace. With these observa- 
tions, we allow the writ appeal and quash the 
impugned order removing the appellant from 
service. Parties to bear their own costs. 


S.J. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—R. Sengottwelan, J. 


Jayaram Motor 


The Management, Sri 
Appetlant* 


Service, Rajapalayam 


U. 
Respondent. 


Workmens Compensation Act (VHI of 
1923), section 3—Night watchman—Death of 
—Death occurring 1% hours after return 
from duty in the morning — Death due ip 
stress and strain of the work —~ Application 
for compensation by wife of the night watch- 
man before the Additional Commissioner for 
Workmen's Compensation — Compensation 
awarded—A ppeal by management—Award of 
compensation upheld. 


Pitchammal 


‘VY’ was employed as a night watchman in a 
workshop. On 13th June, 1972, V died 
1% hours after return from duty in the morn- 
ing. P’s wife filed an application for com; 
pensation before the Additional Commissioner 
for Workmen’s Compensation who held that 
the death occurred due to stress and strain of 
the work and awarded a compensation pf 
Rs. 7,000. The management filed an appeal, 


Held: In order to entitle a workman for 
compensation there must be a causal relation- 
ship between the cause of death and his 
employment. Ifa workman died even after 


leaving the work as a result of stress and 
Strain which he suffered earlier during the 
period of work a connection is established 


between the employment and his death. 
[Para, 12.] 


Though the death occurred 114 hours after he 
ceased to do work it can only be said that 
the stress and strain sustained by him during 
the course of his work had contributed to his 
death. The finding of the Additional Com- 
missioner that the workman sustained his 
death in the course of his employment will 
have to be upheld, [Para. 14.] 


' eS Surety 


*A,A,O. No. 226 of 1979, 
20th February, 1981, 


b 
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Cases referred to:— 


Vai Diva Kaluji v. Silver Cotton Mills Ltd., 
(1956) 1 Lab.L.J. 740: A.LR. 1956 Bom. 
424; Sourashtra Salt Manufacturing Co. v. 
Bat Valu Raja, (1958) 2 Lab. L. J. 249: 
A.I.R. 1958 S.C. 881; General Manager, 
BEST Undertaking v. Mrs. Alnes, (1954) 1 
M.L.J. 618: 1954 S.C.J. 385: (1954) 3 S.C. 
R. 930: A, I. R 1954 S. C. 321; Duahiben 
Dharamshi v, New Jahangir Vakil Mills Ltd., 
(1976) A.C.J. 136; Kamala Bai v. Divisional 
Superintendent Central Railway, 1971 Mah.L. 
J. 330: 1971 Lab.I.C. 735: (1971) A.C.J. 
170: A.I.R. 1971 Bom. 200; Chhotulal v. 
Hamaram, (1969) A. C. J. 346; Kondisetti 
Anjiah v. T. Lakshmiah, (1967) 2 An.W. 
R. 475: A.I.R. 1969 A.P. 15; Mackinnon 
Mackenzie and Co., Ltd. v. Ibrahim Moham- 
med, (1970) 1 S.C.R. 869: (1970) 2 S.C. 
J. 106: A.I.R. 1970 S.C. 1906 


Appeal against the order of the Additional 
Commissioner for Workmen’s Compensation 
Court, Madurai, dated 8th September, 1978 in 
W.C.A. No. 66 of 1973. 


M. N. Krishnamani, for Appellant. 


G. Desappan, for G. Krishnan, M. Danasa- 
garan and B. Jayaraman, for Respondent. 


The Court made the following 


OrveR.—This civil miscellaneous appeal arises 
out of the orders of the Additional Commis- 
sioner for Workmen’s Compensation, Madurai 
in W.C. Application No. 6 of 1973. One 
Pitchammal, wife of Vanniappa Pillai residing 
in Vedabadra Sayanar East Street, Srivilli- 
puttur, filed the abovesaid W.C. Application 
No. 66 of 1973, against the management of 
the Jayaram Motor Service at Srivilliputtur. 
In the application before the Additional ‘Com- 
missioner for Workmen’s Compensation it is 
stated that her husband late Vanniappa Pillai 
was a workman employed by the opposite party 
for 17 years prior to 13th June, 1972, and on 
the 13th June, 1972, he died in the ‘course of 
his employment. Her husband Vanniappa 
Pillai left the house for duty on 13th June, 
1972, and on the way to the workshop due to 
heart attack he fell down and was given treat- 
ment and subsequently died. She claimed a 
compensation of Rs, 7,000. In the counter- 
statement the opposite party admitted that 
Vanniappa Pillai was working under the 
opposite party as a watchman and he died on 
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13th June, 1972. The opposite party denied 
that he died as a result of fatal accident. The 
case of the opposite party is that the watch- 
man died near his house at 8 a.m. on 13th 
June, 1972, when he started to go somewhere, 
due to old age. After his death, his wife 
applied for the final settlement of the provi- 
dent fund accumulations with a death certifi- 
cate from Srivilliputtur Municipality in which 
it is stated that he died due to old age. In 
the additional counter-statement it is stated 
that the husband of the applicant was em- 
ployed only as a night watchman and that his 
duty hours closed well before 7 a.m. on 
13th June, 1972, and he had no business 
to go over to the opposite party’s workshop 
during the day time. The applicant’s husband 
died due to natural causes and the applicant 
filed an application before the Additional Com- 
missioner for |Workmen’s Compensation, 
Madurai on 20th May, 1973, claiming com- 
pensation, only to get an unlawful gain. 


2. The Workmen’s Compensation Act is 
enacted for the purpose of enquiring into acci- 
dents and for determining the compensation 
payable to the employees in respect of injury 
by accident in the course of employment. 
In the instant case, the deceased was not on 
duty, nor was he on his way to duty as 
alleged in the application. Since he died 
purely due to natural causes, no compensa- 
tion is payable. The applicant had obtained 
two death certificates from the Srivilliputtur 
Municipality. The first certificate was ob- 
tained on 26th June, 1972 and the second on 
19th March, 1973. Both the certificates dis- 
close that there has not been any medical 
attendant who attended on the deceased. The 
first certificate discloses the cause of death as 
due to “old age” whereas the second certifi- 
cate discloses the cause of death as due to 
“Angina pectoris’, which interpreted in lay- 
man’s language is “pain and congestion of 
heart”. The applicant had also obtained a 
medical certificate long after her husband’s 
death from one Thiru A. R. M. Louis, 
Homeopathic Physician and Consultant, who 
presumably is not a ‘Registered practitioner 
under the Indian Medical Councils Act. Hence 
the certificate given by him cannot be taken 
into consideration. Again, even the said certi- 
ficate does not say that the deceased came to 
him during his working hours. Hence, judg- 
ed by all standards, the death of the deceas- 


390) 


ed is solely due to natural causes, for which 
the applicant is not entitled to any compen- 
sation under the Workmen’s Compensation 
Act. 


3. Before the Additional Commissioner for 
Workmen’s Compensation three witnesses 
were examined on behalf of the applicant. 
P.W. 1 is one Dr. A. R. M. Louis, 
Homeopathic Practitioner at Srivilliputtur. 
He deposed that on 13th June, 1972, he exa- 
mined the applicant’s husband, Thiru Van- 
niappa Pillai, that he was suffering from heart 
disease; that he came to his clinic at 
7-30 a.M. on 13th June, 1972, and that when 
he was examining the patient he expired due 
to heart failure. The second witness is the 
applicant. She deposed that her husband 
left the house at 6 a.m. on 13th June, 
1972, for work, wearing a khaki shirt and 
trouser. She denied the suggestion that her 


husband was employed only during night as 


watchman. ‘The third witness on behalf of 
the applicant is one P. Mariammal. She de- 
posed that at about 7-30 a.m. on 13th June, 
1972, she had seen Thiru Vanniappa Pillai 
proceeding to work and that he collapsed 
near the residence of the doctor P.W. 1. 
On behalf of the opposite party two witnesses 
were examined, the first witness is S. Gnana- 
pandian the Branch Manager of the opposite 
party. He deposed that the deceased per- 
son died due to natural causes and that he 
was wearing dhoti, shirts and angavastram at 
the time of his death. The second witness 
on behalf of the opposite party is one D. R. 
Srinivasan. the Manager of the opposite party. 
He deposed that the deceased person did not 
come to work on the mornine of 13th June. 
1972, and his death is not due to any acci- 
dent arising in the course of his employment. 


4. The Additional Commissioner for Work- 
men’s ‘Compensation awarded a compensation 
of Rs. 7.000 relyine on the judgment report- 
ed in Vai Diva Kaluji v. Silver Cotton Mills 
Ltd.1, in which case the workman had work- 
ed for 8 hours on a hot day and died. The 
Pombay High ‘Court held that the death must 
have been accelerated by the strain of the 
work. When he died due to heart failure 


within six hours after his collapse the Bom- ’ 


1. (1956) 1 Lab.L.J. 740: A.1.R. 1986 
Bom, 424 
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bay High Court came to the conclusion that 
the death must have been caused in the course 
of his employment. Relying on this decision 
and on the evidence of P.Ws. 1 to 3, the 
Additional Commissioner for Workmen’s 
Compensation awarded a compensation of 
Rs. 7,000. A'gainst the said order this civil 
miscellaneous appeal is filed. 


5. The learned counsel for the appellant 

submits that in order to enable the respon- 

dent to obtain the compensation under sec- 

tion 3 of the Workmen’s ‘Compensation Act, 

the death must have been caused: (1) on 
account of personal injury; (2) arising out 
of an accident; and (3) in thg course of 
employment and out of emplayment. None 
of the circumstances is present in this case to 
enable the respondent to claim compensation. 

On behalf of the appellant it is argued that 
the workman died according to P.W. 3, 

300 ft. away from the workshop and accord- 

ing to R.W. 14 furlongs away from the work- 

shop and in the death certificate issued by 

the Srivilliputtur Municipality in the first 

instance, viz., Exhibit R-3 the cause of death 
is stated in column 16 as ‘old age’. Exhi- 

bit R-3 was issued on 26th June, 1972, and 

only as an afterthought a subsequent certifi- 

cate has been obtained from the Srivilliputtur 
Municipality, marked as Exhibit R-2, dated 

19th March, 1973, in which the cause of death 

is stated as angina pectoris, It is also argu- 

ed on behalf of the appellant that the respon- 

dent’s husband was employed only as a night 

watchman, that his work ceased at 6 A.M. 

on 13th June, 1972, that he had no work 

during day time and that_his death at 7-30 a.m. 

at a distance of four furlongs from the work- 

shop of the opposite party cannot be said to 

be in the course of employment. 


6. On behalf of the appellant reliance is 
placed upon the ruling reported in Sourash- 
fra Salt Manufacturing Co. v. Bai Valu 
Raja and others’, wherein it has been observ- 
ed as follows— s 


“As a rule, the employment of a work- 
man does not commence until he has reach- 
ed the place of employment and does not 





1. (1958) 2 Lab.L.J. 249: A. I. R. 
1958 S.C. 881. 
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continue when he has left the place of em- 
ployment, the journey to and from the 
place of employment being excluded. It 
is now well-settled, however, that this is 
subject to the theory of notional extension 
of the employer’s premises so as to include 
an area which the workman passes and 
repasses in going to and in leaving the 
actual ‘place of work. There may be some 
reasonable extension in both time and place 
and a workman may be regarded as in the 
course of his employment even though he 
had not reached or had left his employer’s 
premises. The facts and circumstances of 
each case will have to be examined very 
carefully in order to determine whether the 
accident arose out of and in the course of 
the employment of a workman, keeping in 
view at all times this theory of notional 
extension”. 


Even this theory of notiongl extension can- 
not be applied in this case since the work- 
man was not going to or coming from the 
work at the time of his death. The second 
case cited on behalf of the appellant is the 
ruling reported in General Manayer, BEST 
Undertaking, Bombay v. Mrs. Agnest. The 
majority view extracted in the head note is as 
follows— 


“that under the Rules, a bus driver is given 
the facility in his capacity as a driver to 
travel in any bus belonging to the under- 
taking, presumably to enable him to keep up 
punctuality and to discharge his onerous 
obligations. It is given to him not as a 
grace, but as of right because efficiency of 
the service demands it. Therefore, the 
right of a bus driver to travel in the 
bus in order to discharge his duties 
purtctually and efficiently was a condition 
of his service and there was an implied 
obligation on his part to travel in the said 
buses as a part of his duty. 


Though the doctrine of reasonable or 
notional extension of employment developed 
in the -context of specific workshops, fac- 
tories or harbours, equally applies to such 
a bus service the doctrine necessarily will 
have to be adapted to meet its peculiar 


a 

1. . 1954 S.C.J. 385: (1954) 1 M. L. 
J. 618: (1954) 3 S.C.R. 930: A.I.R. 1954 
S.C. 321. 
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requirements. While in a case of a fac- 
tory the premises of the employer which 
gives ingress or egress to the factory is a 
limited one, in the case of a city transport 
service, by analogy, the entire fleet of buses 
forming the service would be the ‘pre- 


H 7399) ‘ 
mises , o PR 
o ka 


7. The Supreme Court upheld the view of 
the Bombay High Court that the accident 
which occurred when the bus driver boarded 
another bus to go to his residence after finish- 
ing his work was during the çourse of his 
employment. The third case relied upon by 
the appellant is the case reported in Mackin- 
non Mackenzie and Co., Ltd. v. Ibrahim 
Mohammed Issak!, where it has been obsery- 
ed in the head-note as follows— 


“To come within the Act the injury by 
accident must arise‘both out of and in the 
course of employment. The words ‘in the 
course of the employment’ mean in the 
course of the work which the workman 
is employed to do and which is incidental 
to it. The words ‘arising out of employ- 
ment’ are understood to mean that “during 
the course of the employment, injury has 
resulted from some risk incidental to the 
duties of the service, which unless engaged 
in the duty owing to the master, it is rea- 
sonable to believe the workman would not 
otherwise have suffered”. In other words, 
there must be a casual relationship between 
the accident and the employment. The 
expression ‘arising out of employment’ is 
again not confined to the mere nature of 
the employment. The expression applies 
to employment as such—to its nature, its 
conditions its obligation and its incidents. 
RE by reason of any of these factors the 
workman is brought within the scene of 
special danger the injury would be one 
which arises ‘out of employment’. To put 
it differently if the accident had occurred 
On account of a risk which is an incident 
of the employment, the claim for compen- 
sation must succeed, unless of course the 
workman has exposed himself to an added 
peril by his own imprudent act. In the 


Ns 





1. (1970) 1S. C. R. 869: (1970) 2 
S.C.J. 106: A.I.R. 1970 S.C. 1906. 
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case of death caused by accident the bur- 
den of proof rests upon the workman to 
show that the accident arose out of em- 
ployment as well as in the course of em- 
ployment. But this does not mean that a 
workman who comes to Court for relief 
must necessarily prove it by direct evi- 
dence. Although the onus of proving that 
the injury by accident arose both out of and 
in the course of employment rests upon the 
applicant those essentials may be inferred 
when the facts proved justify the inference. 
On the one hand the Commissioner must not 
surmise, conjecture or guess; on the other 
hand, he may draw an inference from the 
proved facts so long as it is a legitimate 
inference. It is of course impossible to lay 
down any rule as to the degree of proof 
which is sufficient to justify an inference 
being drawn, but the evidence must be such 
as would induce a reasonable man to draw 
it”. 


8. The fourth case referred to by the appel- 
lant is the case reported in Dudhiben Dha- 
ramshi and others v. New Jahangir Vakil 
Mills Ltd.1, where the workman met with his 
death when he was standing at a distance of 
10.15 ft. from the main gate of the workshop 
as a result of knocking down by a cyclist. 
The Gujarat High Court held that the doc- 
trine of notional extension is applicable 
because it was the incident of employment 
which brought the workman in the special 
danger zone in order to fulfil the condition 
of his employment. The fifth case cited on 
behalf of the appellant is reported in Kamla 
Rai vy. Divisional Superintendent Central 
Railway, Nagpur®, where the deceased work- 
man was an engine driver. He took charge 
of a goods train at about 10 a.m. and rested 
for about two hours after taking charge. He 
did his normal duties for some time and again 
rested at the intermediate stations. While 
shunting at a wayside station at 4 p.m., the 
guard gave the red signal to stop the engine. 
He walked down to the guard to find out the 
reason for the red signal. While talking to 
him he collapsed. The Bombay High Court 
held that it could not be said that any strain 





1. 1976 A.C.J. 136. 

2. 1971 A.C.J. 170: (1971) Mah.L.J. 
(1971) Lab.I.C. 735: A.I.R. 1971 
Bom. 200. 
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of duty contributed towards his death. In 
such cases it was essential for the claimants 
to show that the deceased died not only 
because of the heart disease from which he 
suffered but also of some contributory cause 
on account of his employment or his duties 
which he was performing about the time of his 
death. It would not be enough to show that 
be died of that disease as a result of wear and 
tear of his employment. There must be some 
causal connection between the death of the 
workman and his employer. ` 


9. The question whether an occurrence is an 
accident or not has to be determined from the 
point of view of the workman who suffers 
the accident. If the occurrence is unexpected 
and without any design on his part it may be 
said to be an accident, even if it had been 
caused by someone intentionally or wilfully. 


10. Relying on these decisions it was urged 
on behalf of the appellant that the deceased 
workman did not die in the course of his 
employment, and even the notional extension 
of the place of work cannot be extended to 
the place where he died, that his death was 
only due to natural causes, that the claim was 
made only as an after-thought by the wife of 
the deceased workman and that the respondent 
is not entitled to compensation under section 
3 of the Workmen’s Compensation Act. It 
is laid down in Saurashtra Salt Manufactur- 
ing Co. v. Bai Valu Raja and others, that 
the facts and circumstances of each will have 
to be examined very carefully in order to 
determine whether the accident arose out of 
and in the course of the employment of the 
workman. Keeping this observation in mind 
we have to examine the facts of this case. 
The case of the respondent is that her husband 
was employed as a watchman whereas the 
case of the appellant is that he was employed 
only as a night watchman and his work ceased 
at 6 A.M. In support of the contention of 
the appellant reliance is placed upon Exhibit 
R-5, where respondent’s husband undertook 
not to sleep during his duty. Exhibit R-6 is 
the communication, dated 3rd April, 1970 
stating that the respondent’s husband slept 
during the work and that if he does so, here- 


bed 
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after, he will be removed from service. Reli- 
ance was also placed upon Exhibit R-5, which 
is a muster roll of the’ workers maintained by 
Sri Jayaram Motor Service, Rajapalayam, 
the appellant herein where the respondent's 
husband Vanniappa Pillai is shown as the night 
watchman. The appellant also examined R. 
Ws. 1 and 2, viz., the Branch Manager and 
the Manager of the appellant in proof of the 
case that the respondent’s 
employed only as a night watchman. As 
against this evidence we have only the self- 
serving testimony of the respondent as P.W. 
2, that her husband was employed only as a 
watchman. It was also pointed out in the Pay 
Register, Exhibit R-8, the respondent’s hus- 
band is not mentioned as night-watchman. 
But it is seen from the Pay Register for the 13 
employees the designation is not given for any 
one and hence from the fact that the respon- 
dent’s husband had not been described as a 
night-watchman in Exhibit R-8 will not in any 
way probablise the case of the respondent. 
Taking all the circumstances and the evidence 
on record, we have to conclude that the res- 
pondent’s husband was employed only as 
night-watchman with the appellant. 


11. The next aspect to be considered is 
whether the husband of the respondent sus- 
tained his death as a result of an accident. 
Accident had been defined in the reported 
decisions as an unforeseen and unexpected 
event. In this case, the respondent’s husband 
sustained his death in an unexpected manner 
and the same could not have been foreseen by 
anybody. Hence the case of the respondent 
that her husband met with his death as a 
result of an accident will have to be accepted. 
ie 

12. The next question to be considered is 
whether the respondent’s husband met with his 
death in the course of the employment and out 
of the employment. It is laid down in the 
case reported in Chhotulal v, Hamaram’, that 
it is incumbent upon the Commissioner to be 
clear in his finding in respect of the question 
whether the accident arose out of and in the 
course of his employment. The question that 
the accident arose out of employment depends 
upon the facts of each particular case. One 
test for determining this is whether it was a 
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part of the injured person’s employment to 
hazard, to suffer, or to do that which caused 
the injury. In the course of the judgment 
the following principles enunciated in Kondi- 
seti Anjiah v. T. Lakshmiah', are quoted 
with approval :-— 


“It is enough if it is established that: (1) at 
the time of the accident he was in fact 
employed on the duties of his employment; 
(2) that it occurred at the place where he 
was performing those duties; and (3) that 
the immediate act which led to the accident 
is not so remote from the sphere of his 
duties as. to be regarded as something 
foreign to them.” 


In order to entitle a workman for compensa- 
tion there must be a causal relationship 
between the cause of death and his employ- 
ment. On a study of the above decisions it 
is evident that if a workman died even after 
leaving the work as a result of stress and strain 
which he suffered earlier during the period of 
work a connection is established between the 
employment and his death. 


13. In the present case, the fact that the 
deceased workman died as a result of heart 
failure cannot be seriously challenged. We 
have the evidence of P.Ws. 1 and 3 to show 
that he collapsed suddenly at 7.30 a.m. near 
the residence of P.W. 1. R.W. 1 also does 
not dispute the fact that he died suddenly at 
7.30 A.M. near the residence of P.W. 1. 
R.W. 1 does not dispute the fact that the 
deceased workman was taken to the Doctor 
who was examined as P.W. 1. The appel- 
lant would contend that P.W. 1 is nota fully 
qualified doctor and that Homeopathic physi- 
clans.are not recognised and they are not 
entitled to issue certificates. But the fact 
that he was practising as Homeopathic physi- 
clan is not disputed. The evidence of P.W. 
1 and P.W. 3, the disinterested witnesses, 
who saw the deceased workman collapsing 
near the residence of P.W. 1 will have to be 
accepted. Even R.W. 1 admits that at the 
time when the deceased workman collapsed 
several women were present and the pre- 
sence of P.W. 3 is not disputed. Consider- 
ing the entire circumstances the only conclu- 
sion that can be arrived at.is that the deceased 
workman died as a result of heart failure. 


1. (1967) 2 An. W. R. 475: ALL.R. 
1969 A.P. 15. 
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14. Thè fiext question to be considered is 
whether -this heart failure could have been 
caused as a result of stress and strain received 
by him during the course of his work. It is 
the evidence of R.W. 1, that he attended his 
duty as a night-watchman during the, previous 
night and that he worked throughout the night 
barring a small interval till 6 a.m., on 13th 
June, 1972. The duty as a night-watchman 
throughout the night without sleep will involve 
strain to the heart and the death in this case 
had occurred immediately after 1142 hours 
from the cessation of duty. The heart failure 
must have occurred only as a result of strain 
which the deceased workman had undergone 
by keeping awake during the entire night in 
the course of his duty. The interval from the 
cessation of duty and the death being 1% 
hours it cannot be said that the stress and 
strain undergone by the deceased workman 
during the previous night had no relation to 
his death. - Hence I have no hesitation in 
coming to the conclusion that though the death 
occurred 114 hours after he ceased to do work 
it can only be said that the stress and strain 
sustained by him during the course of his 
work had contributed to his death. No 
doubt the case of the respondent that her hus- 
band was employed as a watchman does 
not appear to be true put even accepting the 
case of the appellant that he was only work- 
ing as a night-watchman there is no difficulty 
in coming to the conclusion that the stress 
and strain which the deceased workman had 
received in the course of his duties on the 
previous night had contributed to his death, 
which occurred 11⁄4 hours after his hours of 
duty. As observed in Chhotulal v. Hema- 
ramt, the cause of his death is not so remote 
from the sphere of his duties as to be regarded 
as something foreign to them. Hence the 
finding of the Additional Commissioner that 
the workman sustained his death in the course 
of his employment will have to be upheld. 


15. The correctness of the quantum of com- 
pensation is not challenged by the appellant. 
In the result the civil miscellaneous appeal 
fails and is dismissed. However, there will 
be no order as to costs. 


S.J. 


eg 


Appeal dismissed . 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. > & 


Present :-—G. Ramanujam and R. Sengottu- 
velan, JJ. 


authorised representa- 


K. Gurumurthy, 
Appellant” 


tive of certain workers 
V. 


Simpson & Co., Madras and others 
Respondents. 


Industrial Disputes Act (XIV of 1947) as 
amended, section 25-M—Section violative of 
Article 19 (1) (£) and (g) of the Constitu- 
tion of India—Constitution of India (1950), 
Article 19 (1) (£) and (g). 


The two main defects pointed out by the 
Supreme ‘Court in Excet Wear v. Union of 


‘India, (1978) Lab.I.C. 1537, (i.e.): (1) No 


guidelines are available from the statute; and 
(2) that there is no provision for scrutiny of 
the order passed by the authority by any higher 
authority or tribunal in appeal or in revision, 
are present even in section 25-M of the Indus- 
trial Disputes Act. Section 25-M is consti- 
tutionally invalid for violation of Article 19 
(1) (f) and (g). [Para. 13.] 


Cases referred to:— 


Excel Wear v. Union of India, (1978) Lab. 
I.C. 1537: (1978) 2 Lab.L.J. 527; K. V. 
Rajendran v. Deputy Commissioner of 
Labour, (1980) 2 Lab.L.J. 275: 94 L.W. 
583; General Industrial Society Ltd. v. 
Commissioner of Labour, (1980) 1 An.W.R. 
92; M|s. Dwaraka Prasad Laxminarain v. 
The State of Uttar Pradesh, 1954 S.C.J. 
ah 1954 S.C.R. 803: A.I.R. 1954 S.C. 
4, 


Appeal under clause 15 of the Letters Patent 
against the orders of Mohan, J., dated 7th 
January, 1977 and 10th January, 1977, in W. 
P. Nos. 3686 and 3778 of 1976, respectively 
etc. 


G. Venkataraman, for Aiyar and Dolia, A. 
L. Somayajee and R. Ramachandran, fòr 
Appellant. 


*W.A. Nos. 44, 110, 137 of 1977. 
9th April, 1981. 
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V. K. T. Chari, for Row and Reddy, S. 
Ramasubramanian, for King and Patridge, 
G. Ramaswami and V. Manivannan, P. R. 
Kumaramangalam, S. Jayaraman, K. N. 
Krishnamani, for Respondents. 


The Order of the Court was made by 


Ramanujam, J.—As all these writ appeals 
and the writ petitions raise a common ques- 
tion, they are dealt with together. However, 
it is unnecessary to set out the facts in all 
the cases as the facts are substantially the same 
and it is sufficient to refer to the facts in the 
first case, viz., W.A. No. 44 of 1977. 


2. Messrs. Simpson & Co., Ltd., Madras, 
filed an application on 19th May, 1976, under 
section 25-M (2) of the Industrial Disputes 
Act, 1947, as amended, hereinafter referred to 
as the Act, to the Joint ‘Commissioner of 
Labour, Madras, seeking permission to conti- 
nue the lay-off of 139 out of 432 workmen 
employed in the establishment with effect from 
Sth March, 1976, for the reasons set out in 
item 21 of the Annexure to the application. 
The reasons set out in the said Annexure were: 
(1) non-availability of essential raw materials 
to run the operations in the carriage depart- 
ment and the Light Engineering section; (2) 
acute power shortage; (3) no possibility of 
procuring orders due to non-availability of raw 
materials: and (4) the company lost its mar- 
ket for the products manufactured in those 
departments necessitating the closure of the 
sales departments and there was no possibility 
of procuring orders in the foreseeable future 
and there is no possibility of revival of the 
operations in those departments pending final 
retrenchment of the workmen in those depart- 
ments in accordance with the provisions of 
law. 


3. Copies of the said application were also 
served on the concerned workmen. In a letter, 
dated 5th July, 1976, signed by 52 workmen, 
they represented that the lay-off of workmen 
by the management was not justified nor was 
there any justification for continuance of the 
same. The worker’s Union also objected to 
the grant of permission to continue the lay-off 
of workmen as prayed for by the management. 


4, The Joint Commissioner of Labour heard 
the representations of the: management and 
the workmen represented by the Union on 
26th July, 1976. It was submitted by the 
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management that the application filed on 19th 
May, 1976, should have been disposed of 
before 19th July, 1976, that having regard 
to the fact that no order has been passed on 
the application, the deeming provision con- 
tained in section 25-M (4) had come into 
operation and that since the rules under the 
Act had been published and the authority 
was actually constituted only on 22nd March, 
1976, the application filed on 19th May, 1976, 
should be taken to be in time as provided in 
section 24-M (2). The workmen, apart 
from opposing the application for lay-off on 
merits contended that the application was 
belated and that the deeming provision con- 
tained in section 25-M (4) will not come into 
operation. 


5. The Joint Commissioner of Labour held 
that the Jay-off application filed by the manage- 
ment has not been made to the specified 
authority within a period of 15 days from the 
date of the commencement of the Amending 
Act of 1976, as required under section 25-M 
(2), and cannot, therefore, be entertained and 
that in view of that finding the question of 
justification or otherwise for the continuation 
of the lay-off at the commencement of the 
Amending Act does not arise for determina- 
tion. He also held that the deeming provi- 
sion contained in section 25-M (4) does not 
arise as the lay-off application itself has been 
held to be out of time. In this view, the 
Joint Commissioner of Labour Ultimately 
dismissed the application as not maintainable 
without going into the merits of the applica- 
tion’ by his order, dated 30th July, 1976. 


6. Against the said order Messrs, Simpson 
and Co., Ltd., filed W.Ps. Nos. 3686 and 
3687 of 1976, before this Court for the issue 
of a writ of certiorari to quash the said order 
and for a writ of mandamus directing the 
Joint Commissioner of Labour to dispose of 
the lay-off application, dated 19th May, 1976, 
on merits. The main ground urged by them 
was that the rules themselves were officially 
published only on 5th May, 1976 and, there- 
fore, any lay-off application could be filed 
only from that date and the lay-off applica- 
tion having been filed by the management on 
19th May, 1976, it was well within time, and 
that in view of the lay-off application not 
having been disposed of within two months 
the deeming provision in section 25-M (4) 


will stand attracted. 
o 
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7. The writ petition was resisted by the 
Joint Commissioner of Labour as also the 
Unions of workmen. Their defence was that 
the amending Act had come into force on 
5th March, 1976, that the authority to whom 
the application must be made has been notified 
on 22nd March, 1976, and therefore, they 
should have in any event, filed an application 
within 15 days from 22nd March, 1976 though 
not from 5th March, 1976. 


8. After considering the rival contentions, 
Mohan, J., held that the lay-off application 
filed by the management was in time, that 
though amending Act of 1976 came into force 
on 5th March, 1976, the Act should be deemed 
to have come into force on 5th May, 1976, 
when the rules were published setting out the 
manner of application and the authority to 
receive the application under section 25-M 
and that as the lay-off application had not 
been disposed of within two months, the 
management will be entitled to the benefit of 
the deeming provision in section 25-N (2). 
Aggrieved by the judgment of Mohan, J., 
the workmen have filed W.A. Nos. 44 of 
1977 and 10 of 1977 wherein they have ques- 
tioned the view taken by Mohan, J., in the 
writ petitions. 


9. In these two writ appeals, the respon- 
dents have questioned the constitutional vali- 
dity of section 25-M. Hence, these writ ap- 
peals have been posted along with the writ 
petitions wherein the constitutional validity of 
section 25-M has been raised apart from 
other contentions. Thus the main question 
to be decided in all these cases is whether 
section 25-M is constitutionally invalid. The 
learned counsel for the respondents in the 
writ appeals and the petitioners in the writ 
petitions rely on the decision of the Supreme 
Court in Excel Wear v. Union of India?, 
holding that section 25-O is constitutionally 
invalid for violation of Article 19 (1) (g) 
of -the ‘Constitution and the decision of a 
Division Bench of this Court in K. V. Rajen- 
dran y. Deputy Commissioner of Labour’, 
holding section 25-N of the Act as unconsti- 
tutional and submit that the reasons given 
in those decisions for invalidating sections 25-O 
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and 25-N of the Act will squarely apply here 
and for the same reasons section 25-M also 
Should be declared unconstitutional. The 
learned counsel for the contesting respon- 
dents in the writ petitions would, however, 
rely on a decision of a Division Bench of the 
Andhra Pradesh High Court in General 
Industrial Society Ltd. v. Commissioner of 
Labour’, holding section 25-M to be cons- 
titutionally valid. 


10. Before considering the question as to 
whether the reasons given by the Supreme 
Court in Excel Wear v. Union of India®, for 
invalidating section 25-O and of this Court in 
K. V. Rajendran v. Deputy Commissioner of 
Labour’, for invalidating section 25-N are 
sufficient to invalidate section 25-M as well, 
it is necessary to refer to the provisions in 
Section 25-M of the Act and compare the 
same with sections 25-O and 25-N. A Divi- 
ston’ Bench of Andhra Pradesh High Court 
in General Industrial Society Ltd. v. Com- 
missioner of Labour’, after such comparison 
has pointed out the difference between sec- 
tions 25-M and 25-O, which was the subject- 
matter of the decision before the Supreme 
Court and had held that because of that diffe- 
rence the reasons given by the Supreme 
Court for invalidating section 25-O will not 
apply to invalidate section 25-M. 


11. Section 25-M (1) provides, that no 
workman in an industrial establishment to 
which Chapter V-A applies shall be laid-off 
by his employer except with the previous 
permission of such authority as may be 
specified by the appropriate Government by 
notification in the official gazette, unless such 
lay-off is due to shortage of power or to 
natural calamity. Section 25-N (1) provides 
that no such workman who has been in conti- 
nuous service for not less than one year 
under an employer shall be retrenched by 
that employer until certain conditions are 
satished and until a notice in the prescribed 
manner is served on the appropriate Gov- 
ernment or such authority as may be pre- 
scribed by the appropriate Government by 
notification in the official: gazette, and. the 
permission of such Government or autho- 





1. (1980) 1 An.W.R. 92, 
2. (1978) 2 L.L.J. 527: 1978 Lab.I.c, 
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tity is obtained under sub-section (2). Sec- 
tion 25-O is to the effect that no employer 
shall close down such an undertaking of an 
industrial establishment without prior permis- 
sion being obtained from an authority speci- 
fied by the appropriate Government. Sec- 
tion 25-Ọ provides that any employer who 
contravenes the provisions of section 25-M or 
25-N is punishable with imprisonment for a 
term which may extend to one month, or 
with fine which may extend to one thousand 
rupees or with both. Section 25-R provi- 
des that any employer who closes down an 
undertaking without complying with the pro- 
visions of section 25-O (1) shall be punish- 
able with imprisonment for a term which may 
extend to six months, or with fine which may 
extend to five thousand rupees or with both. 
Sub-sections (2) and (3) of section 25-R 
provide that an employer who contravenes 
sub-sections (2) and (3) of section 25-O 
shall be punishable with imprisonment for a 
term extending to one year or one month res- 
pectively. These sections occur in ‘Chap- 
ter V-B of the Act which was introduced by 
the amending Act of 1976 and which applies 
to industrial establishments in which not less 
than 300 workmen are employed on an average 
per working day for the preceding 12 months 
as per section 25-K. There is no dispute 
that the industrial establishments before us do 
come within ‘Chapter V-B. According to 
section 25-M, an employer must obtain the 
prior permission of such authority as may be 
specified by the appropriate Government by 
notification in the official gazette, for laying 
off workmen before the workmen are laid-off, 
and if the permission sought for is not refus- 
ed within a period of two months, the permis- 
sion applied for shall be deemed to have been 
granted on the expiration of the said period of 
two months. According to section 25-N an 
employer governed by Chapter V-B, has to 
give three months notice in writing indicating 
the reasons for retrenchment or payment of 
three months wages in lieu of such notice be- 
fore retrenching a workman and also issue a 
notice in the prescribed manner on the appro- 
priate Government’ or such authority as may 
be specified by the appropriate Government 
by notification in the official gazette and ob- 
tain the permission of such Government or 
authority for retrenchment to which the notice 
relates. As per section 25-O an employer who 
intends to close down an undertaking of an 
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industrial establishment to which Chapter V-B 
applies shall give a notice of the intended 
closure in the prescribed manner to the appro- 
priate Government stating clearly the reasons 
for the intended closure of the undertaking 
and obtain the permission of such Govern- 
ment or authority for closing down the under- 
taking. The constitutional validity of sec- 
tion 25-O was challenged before the Supreme 
Court in Excel Wear v. Union of India, 
and the said section was held to be uncons- 
titutional. The reasons for invalidating sec- 
tion 23-O given by the Supreme Court are 
these— * “a 


“Tntrinsically no provision of Chapter V-B 
suggests that the object of carrying on the 
production can be achieved by the refusal 
to grant permission although in the objects 
and reasons of the amending Act, such an 
object seems to be there, although remote- 
ly. It is highly unreasonable to achieve the 
object by compelling the employer not to 
close down in public interest for maintain- 
ing production. Although Chapter V-B 
deals with certain comparatively bigger 
undertakings, it does not make the law 
reasonable, though the classification of 
undertakings for purposes of the provisions 
of chapter V-B can be taken to be a rea- 
sonable classification for saving the law 
for violation of Article 14, it certainly does 
not make the restriction reasonable within 
the meaning of Article 19 (6). The rea- 
sonableness has to be tested both from 
the procedural and substantive aspects 
of the law. In case of bona fide closures 
though the reasons given by the employers 
are correct, adequate and sufficient, yet, the 
permission to close, down can be refused on 
the ground of public interest because the 
interest of labour for the time being is 
bound to suffer as it makes a worker un- 
employed, but it is not reasonable to give 
them protection by compelling the emplo- 
yer to manage the undertaking even when 
they do not find it safe and practicable to 
manage the affairs, that they cannot be 
compelled to go on incurring losses year after 
year. There is already a built-in safeguard 
in section 25-FFF to prevent a male fide 
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closure and the requirement as to permis- 
sion before closure which may be refused 
by the appropriate Government even if the 
grounds set out in section 25-FI*F are esta- 
blished will amount to an unreasonable res- 
. triction. The law may provide to deter 
the reckless, unfair, unjust or mala fide 
closures but cannot prevent the employer 
from closing down as it is essentially an 
interference with his fundamental right to 
carry on the business. Section 25-O does 
not provide any guidelines for the exercise 
of the power to grant or refuse permission. 
The appropriate Government may whimsi- 
cally and capriciously refuse the permis- 
sion to close down even if a case has been 
made out for closure. The section does 
not compel the appropriate Government 
to give reasons for the refusal. Any order 
passed by the authority is not subject to 
any scrutiny by-.any higher authority or 
Tribunal in appeal or in revision’. 


Section 25-N was challenged as constitutional- 
ly invalid before this Court in K. V. Rajen- 
dran v. Deputy Commissioner of Labour’, 
for the same reasons as had been given by 
the Supreme Court in the above case for in- 
validating section 25-O. After considering the 
question as to whether the reasons given by 
the Supreme Court for striking down sec- 
tion 25-O will apply for striking down sec- 
tion 25-N, a Division Bench of this Court to 
which one of us was a party, took the view 
that section 25-N, suffers from the same 
arbitrariness and unreasonableness as pointed 
out by the Supreme Court with reference to 
section 25-O, that section 25-N or any other 
provision does not provide the guidelines as 
to how the application for permission by an 
employer for retrenchment has to be disposed 
of and on what grounds the permission 
can be refused, that it does not provide for 
any appeal or revision even against the arbi- 
trary orders of refusal, that the provision is 
unreasonable -in that the employer is forced 
to continue the employment of personnel who 
are found to be surplus for his requirements 
and ‘thus incur unnecessary expenditure in 
connection with his undertaking, leading ulti- 
mately to curtailment of his profits, that 
there are already sufficient safeguards in the 
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matter of retrenchment of workmen by the 
employer under sections 25-F, 25-G and 25-H 
and notwithstanding the said safeguards, to 
compel an employer to seek permission under 
section 25-N will be an unreasonable restric- 
tion violating Article 19 (1) (f) and (g) of 
the Constitution. Similarly, it is now con- 
tended before us that the reasons given by 
the Supreme Court for striking down sec- 
tion 25-O will also squarely apply here for 
invalidating section 25-M. According to the 
petitioners in the writ petitions, section 25-M 
also suffers from the same defects as had 
been pointed out by the Supreme Court in 
connection with section 25-O and of this ‘Court 
in connection with section 25-N. It is said that 
section 25-M also does not provide any guide- 
lines for the grant or refusal of permission 
and the authority may refuse the permission 
to lay-off workmen even if a case has- been 
made out for such permission. Any order 
passed by the authority is also not made sub- 
ject to scrutiny by any higher authority or 
tribunal in appeal or in revision. It is-seen 
that even before the introduction of sec- 
tion 25-M, the Act provides for sufficient 
safeguards in the matter of laying off of the 
workmen. Section 2 (kkk) defines ‘lay-off’ 
as meaning the failure, refusal or inability of 
an employer on account of shortage of coal, 
power or raw materials or the accumulation 
of stocks or the break-down of machinery or 
for any other reason to give employment to a 
workman whose name is on the muster roll 
of his industrial establishment and who has 
not been retrenched. 


12. Section 25-C confers certain rights on 
the workmen who have been: laid-off to get 
compensation. It provides that whenever, a 
workman whose name is borne on the muster 
rolls of an industrial establishment and who 
has completed not less than one year of con- 
tinuous service under an employer is laid-off 
whether continuously or intermittently, he 
shall be paid by the employer for all days 
during which he is so laid-off, except for such 
weekly holidays as may intervene, compensa- 
tion which shall be equal to fifty per cent. of 
the total of the basic wages and dearness 
allowance that would have been -payable to 
him had he not been so laid-off. It also 
provides that if during the period of twelve 
months, a workman is so laid-off for more 
than forty-five days, no such compensation 
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shall be payable in respect of any period of 
lay-off after the expiry of the first forty-five 
days if there is an agreement to that effect 
between the workman and the employer. Sec- 
tion 25-D compels the employer to maintain 
a muster roll for the purpose of this Chap- 
ter. Section 25-E provides that no compen- 
sation shall be paid to a workman who has 
been laid-off: (1) if he refuses to accept any 
alternative employment in the same establish- 
ment from which he has been laid-off, or in 
any other establishment belonging to the same 
employer situate in the same town or village 
or situate within a radius of five miles from 
the establishment to which he belongs; 
(2) if he does not present himself for work at 
the establishment at the appointed time dur- 
ing normal working hours at least once a 
day; and (3) if such laying off is due toa 
strike or slowing down of production on the 
part of workmen in another part of the estab- 
lishment. Thus the definition of ‘lay-off? in 
section 2 (kkk) ensures that lay-off can be 
resorted to only on account of shortage of 
coal, power or raw materials or the accumula- 
tion of stocks or the break-down of machi- 
nery and if the lay-off is resorted to by the 
employer he is liable to pay compensation as 
contemplated by section 25-C. Section 25-M 
(1) compels the employer to obtain prior 
permission of such authority as may be speci- 
fied by the appropriate Government unless 
such lay-off is due to shortage of power or 
to natural calamity. Sub-section (2) of the 
said section contemplates permission being ob- 
tained to continue the lay-off in case the lay- 
off was in force when section 25-M had been 
introduced, within a period of 15 days from 
Such commencement. Sub-section (3) directs 
the authority to whom the application has 
been made to make such enquiry as he thinks 
fit, and to grant or refuse the permission 
applied for reasons to be recorded in writing. 
Under sub-section (4) if the permission 
sought for is not granted within the expiry 
of two months from the date on which the 
application is made, the permission applied 
for shall be deemed to have been granted on 
the expiry of the said period of two months. 
Thus the two differences between section 25-M 
on the one hand and sections 25-O and 25-N 
on the other, are: (7) the authority to whom 
the appplication for permission is made, has 
to record the reasons in writing either for the 
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grant or for refusal of the permission; and 
(i) if the application is not disposed of with- 
in two months the permission should be deem- 
ed to have been granted. The question is 
whether the said two features alone are suffi- 
cient for upholding section 25-M to be a rea- 
sonable restriction. 


13. Tt has been held in Messrs Dwaraka 
Prasad Laxminarain v. The State of Uttar 
Pradesh and others‘, that the requirements as 
to recording reasons in the order is not a 
sufficient safeguard as it is hardly effective, 
for, there is no higher authority prescribed in 
the order who could examine the propriety of 
the reasons and revise or review the decision 
of the authority and that the reasons to be 
recorded are only for his personal and sub- 
jective satisfaction and not for furnishing any 
remedy for the aggrieved person. It cannot, 
therefore, be. taken that a mere provision re- 
quiring reasons to be recorded in writing is 
a sufficient safeguard against arbitrary refusal, 
unless there are guidelines from which it is 
possible to find out whether the reasons given 
for the refusal are proper and germane, and 
unless a right of appeal is given to a higher 
authority against the orders passed by the 
authority concerned. Similarly, the deeming 
provision in section 25-M (4) is not also a 
sufficient safeguard against arbitrary exercise 
of power to grant or refuse permission. 

That provision is intended to avoid delay in 
the disposal of the application for permission 
and to see that such applications are disposed 
of within a period of two months. There- 
fore the deeming provision in section 25-M 
(4) cannot be taken to govern the mode or 
manner of exercise of the power to grant 
permission. Thus the two main defects 
pointed out by the Supreme Court in Excel, 
Wear v. Union of India, i.e.: (1) No guide- | 
lines are available from the statute; and} 
(2) that there is no provision for scrutiny of: 
the order passed by the authority by any, 
higher authority or tribunal in appeal or in | 
revision, are present even in section 25-M. 

As a matter of fact, in K. V. Rajendran v. | 
Deputy Commissioner of Labour?, while dis- 








1. 1954 S.C.R. 803: 
A.I.R. 1954 S.C. 224. 
2, 1978 Lab.I.C. 1537: (1978) 2 L.L]. 
27. 
3. (1980) 2 L.L.J. 275: 94 L.W. 583. 


1954 S.C.. 238: 
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tinguishing the Andhra Pradesh case in Gene- 
ral Industrial Society Ltd. v; Commissioner 
of Labour’, this Court has observed— 


“Before that Court, the decision of the 
Supreme Court above referred to was relied 
on by the employer, but the Court held that 
section 25-M is not in pari materia with 
section 25-O, which was the subject-matter 
before the Supreme Court, that there are 
two points of difference between the two 
sections 25-O and 25-M, that section 25-M 
requires reasons to be recorded ‘in writing, 
that it provides that permission shall be 
deemed to have been granted on the expiry 
of the period of two months and that the 
two points of difference are substantial, and, 
therefore, the decision of the Supreme ‘Court 
cannot be invoked to invalidate section 
25-M. With respect, we are not inclined to 
agree with the reasoning given by the Bench 
of the Andhra Pradesh High Court in the 
said decision. Firstly, a mere provision 
requiring reasons to be given cannot be taken 
to bea sufficient safeguard against arbitrary 
refusal unless guidelines are set out. /Un- 
less -guidelines are there, it is not possible to 
find out whether the reasons given for refu- 
sal are proper and germane. Even ina 
case where the employer makes out a good 
case for retrenchment, it is possible for the 
appropriate authority to refuse to grant per- 
mission by giving some reasons. ‘There is 
no provision in the Act to question such 
whimsical orders by filing appeals or revi- 
sions.... In the Andhra Pradesh case, the 
‘Court has also taken the view that there 
is sufficient guidelines in section 2 (kkk) of 
the Act which says when there can be a 
valid lay-off. | With respect, we are not 
inclined to agree. As we have already said, 
even in a case where the employer had made 
out a case for a valid lay-off as provided in 
section 2 (kkk), the authority may refuse 
the permission and there is no way of chal- 
lenging that refusal under the Act.” 


Though the decision of the Andhra Pradesh 
High Court is in favour of the respondents, 
this Court has specifically disagreed with the 
said view, in the decision in K. V. Rajendran 
v. Deputy C omimissioner of Labour®. After 





1. (1980) 1 An.W.R. 92. 
2. (1980) 2 L.L.J. 275: 94 L.W. 583. 


THE MADRAS LAW JUURNAL REPORTS 


(193: 


holding that section 25-N is constitutionally 
invalid for the reasons given by the Supreme 
Court for invalidating section 25-O, the Bench 
has stated that the defects pointed out by the 
Supreme Court in section 25-O are present 
even in sections 25-N and 25-M. Having 
regard to the earlier judgment of a Division 
Bench of this Court in K. V. Rajendran v. 
Deputy Commissioner of Labour’, with which 
we entirely agree, we hold that section 25-M 
is also constitutionally invalid for violation of 
Article 19 (1) (f) and (g). 


14. In view of our finding that section 25-M 
is constitutionally invalid for the reasons 
pointed out by the Supreme Court for invali- 
dating section 25-O, it is unnecessary to go 
into the validity or otherwise of the orders 
passed by the authorities and which have been 
impugned in some of these cases. 


15. In the result, the writ appeals filed by 
the workmen against the judgment of Mohan, 
J., are dismissed and the writ petitions filed 
by the employers are allowed. There will, 
however, be no orders as to costs. 


16. It is represented by the learned counsel 
for the respondent in W.A. No. 44 of 1977, 
that in pursuance of the orders of this Court, a 
certain amount was paid to the workmen and 
now that the writ appeals have been dismissed 
the amount should be directed to be adjusted 
towards the future entitlements of the work- 
man. In view of the said representation, the 
amount said to have been paid to the work- 
men by the employer can be adjusted towards 
future entitlements of the workman. 


17. The contesting respondents seek leave of 
this Court for filing an appeal to the Supreme 
Court against the judgment just now pro- 
nounced. Since we have followed the judg- 
ment of the Supreme Court in Excel Wear 
v. Union of India, we do not think that the 
case involves a substantial question of law of 
general importance which needs to be decided 
by the Supreme Court. Hence the request 
for leave is rejected. ts 


S.J. 





Appeals dismissed: 
` petitions allowed . 
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TURE AT MADRAS. 


PRESENT :—V :; Ramaswami and R. Sengottu- 
velan, JJ. 


Indian Oil Corporation Limited, Madras-2 
Appellant* 


Vv. 


Nainsukdas Baldeodas, by partner, 
Premnarain Daga, Madras 
Respondent. 


Arbitration Act (X of 1940), section 34—Suit 
filed in High Court — Summons served on 
defendant giving two weeks time for filing 
written statement — Defendant failing to file 
written statement within two weeks—Applica- 
tion much later by defendant under section 34 
of the Arbitration Act for stay of the suit— 
Application dismissed as filed beyond time— 
Appeal by defendant — “At any time before 
filing a written statement” mean at any time 
before the time fixed for filing a written state- 
ment—A ppeal dismissed. 


ln a suit filed in the High Court, sum- 
mons was served on the defendant on 18th 
September, 1979 and it stated that if the 
defendant intended to defend the suit, he 
must cause an appearance to be entered on 
his behalf and file in the Court a written 
statement within two weeks after service 
of summons upon the defendant. The writ- 
ten statement should therefore, have been 
filed on or before 2nd October, 1979. How- 
ever, the defendant neither filed an appearance 
nor filed any written statement within the time 
fixed by the Court. On 16th November, 1979, 
the defendant filed a vakalat in the suit and 
filed an application for stay of the suit under 
section 34 of the Arbitration Act. The 
application was dismissed at having been filed 
beyond time. The defendant filed an appeal 
and contended that the words “at any time 
before the filing of a written statement” in 
section 34 referred to the factual filing of a 
written statement and if the defendant had not 
taken “any other step” in the proceeding he 
could file the application at any time before 
filing the written statement, irrespective of the 
fact whether the application was filed before 
SA ENN Se a 
*O.S.A. No. 133 of 1981. 
29th October, 1981. 
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the time prescribed for filing the written state- 
ment. 


Held, “any time before filing a written state- 
ment” occurring in section 34 mean at any time 
before the time fixed for filing a written state- 
ment. The application was beyond the period 
prescribed under section 34 of the Act and it 
was liable to be dismissed. 

[Paras. 3 and 5.] 


Cases referred to:— 


Shrof Bros. v. Bisheshwar Dayal, A.I.R. 
1974 Cal. 352; Hindustan Aluminium Cor- 
poration Lid. v. Nainsukhdas, Baldeodas, 
(1976) 2 M.L.J. 223: 89 L.W. 229. 


Appeal under clause 15 of the Letters Patent 
against the order of Sathiadev, J., dated 27th 
November, 1980 in AppIn. No. 941 of 1980 
in 'C.S. No. 333 of 1978. 


King and Patridge, for Appellant. 
P. V. Subramaniam, for Respondent. 


The Court delivered the following 


TupcMENT.—This is an appeal against the 
ae in Appln. No. 941 of 1980 in C.S. 
No. 333 of 1978, dismissing the application 
for stay of the suit under section 34 of the 


Arbitration Act. 


2. The summons in the suit was served on 
the defendant on 18th September, 1979. The 
summons stated that if the defendant intend- 
ed to defend the suit, he must cause an 
appearance to be entered on his behalf and 
file in the Court a written statement stating 
the grounds of his defence “within two weeks 
after service of this summons” upon the 
defendant in which case the suit will be entered 
in the general list of causes. The written 
statement should, therefore, have been filed on 
or before 2nd October, 1979. The defendant 
neither entered appearance nor filed any writ- 
ten statement within the period prescribed 
under the summons, but it filed a vakalat in 
the suit along with AppIn. No. 941 of 1980 
on 16th November, 1979 praying for stay of 
the suit on the ground that there is an arbi- 
tration agreement between the parties in res- 
pect of the claim in the suit. The plaintiff 
resisted this application on two grounds. 
TVirstly, it was contended that the application 
Should have been filed within two ‘weeks of 
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service of summons, that is, on or before the 
last date for filing the written statement and 
that its inaction in not filing the written 
statement will not extend the period of limi- 
tation. Secondly it was contended that 
under clause 9 of the contract, which is claim- 
ed to be the arbitration clause, and which 
reads “any dispute arising out of this sale 
order will be referred to the Material Manager 
of the defendant-company”, that in this case 
it is this Material Manager of the defendant- 
company who had rejected the claim of the 
plaintiff before the suit was filed and that, 
therefore, no useful purpose would be served 
by referring the matter, for arbitration. The 
learned single Judge who heard the applica- 
tion held that the application has been filed 
beyond the period prescribed and that, there- 
fore, the application is liable to be dismissed 
though he was willing to accept the contention 
of the defendant that they were ready and 
willing to have the dispute referred to arhit- 
ration. 


3. Section 34 of the Arbitration Act reads 
as follows -— 


“Where any paity to an arbitration agree- 
ment or aay persei clawing unier him 
commences any legal proceedings against 
any other party to the agreement or any 
person claiming under him in respect of 
any matter agreed to be referred, any party 
to such legal proceedings may, at any time 
before filing a written statement or taking 
any other steps in the proceedings, apply to 
the judicial authority before which the pro- 
ceedings are pending to stay the proceed- 
ings and if satisfied that there is no suffi- 
cient reason why the matter should not be 
referred in accordance with the arbitration 
agreement and that the applicant was, at the 
time when the proceedings were commenced, 
and still remains, ready and willing to do 
all things necessary to the proper conduct 
of the arbitration, such authority may make 
an order staying the proceedings.” 


The learned counsel for the appellant contend- 
ed that the words “at any time before the 
filing of a written statement” . refers to the 
factual filing’ of a written statement and if the 
defendant had not taken “any other step” in 
the proceeding it could file the application at 
any time before filing the written statement 
irrespective of the fact whether the application 
was filed before the time prescribed for filing 
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the written statement. The learned counsel 
also contended that if the date before which 
he had to file the application is to be deter- 
mined with reference to the date of filing the 
written statement fixed in,summons the section 
could not be applied uniformly throughout 
the country as each of the Courts has pres- 
cribed different times for filing the written 
statement. According to the learned counsel 
though this Court in the summons normally 
fixes a period of two weeks from the date of 
service in filing the written statement, the same 
procedure is not followed in the other ‘Courts 
and in some of the summonses in the suits, a 
period of four weeks and more is also pres- 
cribed for filing the written statement, so much 
so, in order to have a uniform pattern of 
understanding the limitation, the provision 
will have to be understood with reference to 
the actual filing of the written statement sub- 
ject, of course, to the other condition that the 
defendant had not taken any other step in the 
proceeding within the meaning of the section. 
We are unable to agree with this contention 
of the learned counsel. “Any time fixed 
before filing a written statement” occurring in 
section 34 in our opinion mean at any time 
before the time fixed for filing a written state- 
ment. Otherwise, it would be putting a pre- 
mium on defaulters. If a person had merely 
entered appearance and-asked for time for 
filing a written statement, it is admitted and 
also covered by authorities that he would be 
deemed to have taken a step in the proceed- 
ing and, therefore, no application for staying 
the suit could be filed. By defaulting to 
appear on that date he would not be given 
any privilege to file such an application merely 
on the ground that he had chosen to default 
and not to file a written statement or take 
time for filing a written statement. The 
period contemplated under section 34 has to 
be a definite period and it cannot be mea- 
sured with reference to the time taken by the 
defendant to come and appear in Court. The 
argument of the learned counsel would imply 
an unlimited period till he chose to file an 
application. 


4. A direct question came up for considera- 
tion in the decision reported in Shroff Bros. 
v. Bisheshwar Dayal’. In that case. also, the 
summons together with a copy of the plaint 
was served on 19th November, 1969, and the 


1.° A.T.R. 1974 Cal. 352. 


I] INDIAN OIL CORPN. LTD. J, NAINSUKDAS BALDEODAS 


summons had fixed 28 days from .the date of 
service as the time within which the written 
statement will have to be filed. The defen- 
dant did not appear on the date prescribed in 
the summons for filing a written statement, but 
long later on 6th March, 1970, he filed his 
appearance along with an application for stay 
under section 34 of the Arbitration Act. Dis- 
missing the application, the Calcutta High 
Court held: — 


“Tn order to enable the Court to grant stay 
the petitioner must make the application 
within the said period, that is, before the 
expiry of the time for filing the written 
statement. It is now well-settled that if the 
applicant makes an application for exten- 
sion of time to file written statement that 
becomes a step in the proceeding and that 
also goes against the readiness and willing- 
ness of the petitioner at the time of making 
the application for stay or at the time of the 
hearing. It is true that the section provi- 
des that applications for stay under sec- 
tion 34 can be made ‘at any time before 
filing of written statement’; that in my view 
fixes the time upto the last date fixed for 
filing of the written statement under the 


provisions of the Rules of the Original Side, - 


which I have mentioned before. Otherwise, 
the petitioner would simply wait till the 
date of expiry and without making any 
application for extension of time to file the 
written statement formally, get extension if 
it is permitted to make an application 
under section 34 of the Arbitration Act, 
1940, beyond that, as if the time has not 
expired or it has been by necessary impli- 
cation extended by Court. That, in my 
view, would be extending the meaning of 
the words ‘at any time before filing of writ- 
ten statement’ in section 34 of the Arbitra- 
tion Act, 1940. In my view, what is 
required under the section is that the appli- 
cation for stay must be made promptly and 
before the last date fixed for filing of the 
written statement under the provisions of the 
‘Civil Procedure ‘Code, or the rules of this 
Court. It would not be a correct applica- 
tion of the said section 34 of the Arbitra- 
tion Act, if an application is entertined after 
the expiry of the time for filing of the writ- 
ten statement, because on principle there is 
no difference between a formal application 
for extension of time to file the written state- 
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ment or allowing the time for filing the 
written statement to expire and then make 
an application for stay under section 34 of 
the Arbitration Act, 1940. A defendant 
who has been served with a writ of sum- 
mons along with the plaint must file his 
written statement within the time, fixed 
under the Civil Procedure Code, or rules 
of this Court for filing its written statement. 
Beyond the time so fixed he must make an 
application to the Court for getting the 
extension of time to file written statement 
which the Court may allow or not, in the 
facts and circumstances of each case. So, 
in my view, making the application for stay 
beyond the time fixed for filing the written 
statement by the writ of summons served 
on the defendant implies an application for 
extension of time to file the written state- 
ment which has already expired. That is 
an absurd position and the petitioner must 
be said to be debarred from getting any 
order for stay under section 34 of the 
Arbitration Act, 1940 if it makes the appli- 
cation after the expiry of the time for filing 
the written statement.” 


A learned single Judge of this Court in the 
decision reported in Hindustan Aluminium 
Corporation Ltd. y. Nainsukhdas Baldeodas", 
quoted this case with approval though the 
decision was actually decided on another 
point. We are in entire agreement with the 
reasonings of the Calcutta High Court. As 
the learned single Judge put it, if the defen- 
dant cannot ask for extension of time for 
filing a written statement, he would be bound 
to file this application for stay within the 
period granted for filing a written statement. 


5. For the foregoing reasons, we agree with 
the learned single Judge that the application 
was beyond the period prescribed under sec- 
tion 34 of the Act and that it was liable to be 
dismissed. The appeal accordingly fails and 
it is dismissed with costs. 


6. The learned counsel for the appellant 
prayed for leave to appeal to the. Supreme 
Court. Though there is no direct decision of 
the Supreme Court on this point, no Court 
has so far taken any view different from that 


- ke Y See we 


1, (1976) 2 M.L.J, 223: 89 L.W. 229. 
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which was taken in Shroff Bros. v. Bisheshwar 
Dayal, We are also not satisfied that the 
proposed appeal to the Supreme Court 
involves any substantial question of law of 
general importance which in our opinion has 
to be decided by the Supreme Court. The 
leave prayed for is, therefore, not granted. 


SI: Appeal dismissed. 





IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—T. Sathiadev, J. 


M. Devaraja Padayachi Petitioner* 


V. l 
The District Revenue Officer and another 

Respondents. 
Tamil Nadu Land Reforms (Disposal of 


Surplus Lands) Rules (1965), rules 10, 11— 
District Revenue Officer exercising appellate 
powers under rule 10—Cannot subsequently 
exercise suo motu powers. 


In such of those cases where the appellate 
power had been exercised by the District Reve- 
nue Officer (appellate authority), he would 
be precluded from exercising suo mofu powers, 

(Para, 5.] 


In such of those cases where District Revenue 
Officers come across any irregularity or in- 
equitable orders passed, etc., it is for the 
concerned Authorised Officer or the District 
Revenue Officer to immediately bring to the 
notice of the Land Commissioner or the Gov- 
ernment, which has the powers to take suo 
motu action and pass suitable orders thereon. 

[Para. 6.] 


- Petition under Article 226 of the Constitution 
for issue of a writ of certiorari calling for the 
records, relating to the order dated 30th 
September, 1978, issued by the District Reve- 
nue Officer, South Arcot, ‘Cuddalore, in his 
proceedings under Ref, C.1.106156 of 
1978 on his file and quash the order dated 
30th September, 1978. 





1. A.I.R. 1974 Cal, 352. 
*W.P, No, 4781 of 1978. 
4th August, 1981. 
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R. Ganesan, for Petitioner. 


C. Chinnaswami, for Government Pleader, for 
Respondents. 


The Court made the following 


Orper.—Though in the affidavit filed in sup- 
port of this writ petition several points have 
been taken, Mr, R. Ganesan, counsel for the 
petitioner, confines to only one point being 
that, the District Revenue Officer had no 
jurisdiction under Tamil Nadu Land Re- 
forms (Disposal of Surplus Lands) Rules, 
1965 to take suo motu action when he has 
already exercised appellate powers under 
rule 10 of the Rules, and hence the impugn- 
ed order is without jurisdiction. 


2. Jt is not in dispute that the District 
Revenue Officer had earlier dismissed the 
appeal prefered by the petitioner on 27th 
April, 1977. It is thereafter the petitioner 
preferred a revision to the Commissioner of 
Land Revenue, who by order, dated 22nd 
June, 1978, directed the District Revenue 
Officer to take suo motu action. A show- 
cause notice on 30th August, 1978, was issued 
by the District Revenue Officer, who had 
later on passed the impugned order, setting 
aside the order of assignment, dated 30th 
June, 1976. Mr. R. Ganesan, counsel for 
the petitioner, contends that when in a given 
case an appeal had been already heard by 
the District Revenue Officer as per rule 11 
(2) of the Tamil Nadu Land Reforms (Dis- 
posal of Surplus Land) Rules, 1965, he has 
no jurisdiction to initiate swo motu action, 
and if circumstances warrant it, it may be 
taken either by the Commissioner of Land 
Revenue or the Government, as the case may 
be. He refers to rule 11 (2), it being :— 


“If in a casa where no appeal has been 
presented under rule 10, at any time within 
three years of the date of the order of 
assionment, the District Revenue Officer is 
satisfed that there has been a material 
irregularity in the procedure or that the 
order was grossly inequitable or that it was 
passed under a mistake of faot or owing 
to fraud or misrepresentation or that the 
extent assigned together with other lands, if 
any, held by the assignee (other than a 
Co-operative Society) was in excess of five 
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standard acres, he may set aside, cancel or 
in any way modify the order”. 


In respect of the suo motu powers conferred on 
the Land Commissioner under sub-rule (3), or 
on the Government under sub-rule (4) such a 
provision had not been made by stating that 
“f in a case where a revision had been filed’; 
and therefore, when the three sub-rules deal- 
ing with the powers of suo motu to be exer- 


cised by concerned authorities had been diffe- 


rently worded, in respect of the District Reve- 
nue Officer, his right to initiate suo motu ac- 
tion within the period of three years, would 
not be available in a case where he has already 
exercised appellate powers. 


3. Government Pleader in his turn would 
contend that when suo motu power is admit- 
tedly available with the District Revenue 
Officer, it is immaterial whether an appeal 
had been already disposed of by him or not. 
Tn short his contention is, alongside the appel- 
late powers being exercised it would not be 
improper for him to exercise suo motu powers 
as well. He states that when the appellate 
power had been already exercised in such 
cases, he could exercise the suo motu powers, 
to set right any mistake committed earlier in 
ordering assignment. 


4. The contention raised by Mr. Ganesan 
by reference to the opening words in rule 11 
(2) has force, because, such a provision is 
not made in respect of suo motu powers exer- 
cised by the Land Commissioner and the 
Government. Evidently, a limited restriction 
had been placed on the suo motu powers of 
the District Revenue Officer, because such a 
provision made, excludes his right to exercise 
suo motu powers in such of those cases; in 
no respect the necessary or requisite powers of 
the other authorities to exercise suo motu 
powers, over the same matter during the 
same period, had not been unprovided for. 
In respect of the Land Commissioner, he may 
at any time within five years of the date of the 
order of assignment, exercise suo motu 
powers. Equally in a case where no appeal 
has been filed, within three years from the 
date of the order of assignment, the District 
Revenue Officer himself can exercise suo motu 
powers (presently called ‘appellate autho- 
rity’). As for Government, as per the 
amended rule, at any time after one year 
from the date of the Land Commissioner’s 


of the assignees having 
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order or within five years from the date of 
order of assignment, whichever is less, it can 
exercise suo motu powers. Hence, by accept- 
ing the construction put by Mr, Ganesan, in 
no manner, the suo motu powers to be exer 
cised to set aside erroneous orders, is no. 
deprived of, for the State. 


5, A reading of sub-sections (2) to (4) of 
rule 11 would show that in a matter where 
the assignment order has been passed, and a 
period of three years had not elapsed, any 
one of the three authorities can exercise suo 
motu powers. When such a provision has 
been made for concurrent exercise of powers 
by all the three authorities, by excluding the 
District Revenue Officer to exercise suo motu 
powers only in such of those cases in which 
he has heard appeals, it cannot be claimed by 
the State that there is a likelihood of some 
secured orders by 
misrepresentation or by practice of fraud, 
escaping the attention of the State, and the 
State in turn being deprived of the powers 
to set aside or cancel those orders. When a 
specific exclusion had been made only for a 
specific contingency, by ascribing the normal 
meaning to those words, it results in the con- 
clusion that, in such of those cases where the 
appellate power had been exercised by the 
District Revenue Officers (appellate authori- 
ties), they ‘would be precluded from exercising 
suo motu powers, 


6. In such of those cases where District 
Revenue Officers come across any irregularity 
or inequitable orders passed, etc., it 1s for the 
concerned Authorised Officer or the District 
Revenue Officer to immediately bring to the 
notice of the Land Commissioner or the Gov- 
ernment, which has the powers to take suo 
motu action and pass suitable orders thereon. | 


7. Therefore, in the instant matter, when 
the District Revenue Officer had already exer- 
cised appellate powers he had no jurisdiction 
to take swo motu action and on this basis the 
impugned order passed by him is set aside 
and the rule nisi is made absolute. There 
will be no order as to costs. 





8. The disposal of this matter would not 
preclude the competent authority to exercise 
suo motu powers and in doing so, the time 
taken during the pendency of the writ peti- 
tion would be excluded. 


S.J. 


Petition allowed, 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—S. Nainar Sundaram, J. 


Ivor Fernandez Petitioner* 


Vv. 


The Management ' of Messrs. Stanes 
Motors (Southern India) Ltd., Coimba- 
tore and another Respondents. 


Industrial Disputes Act (XIV of 1947), sec- 
tion 2 (s) (iv)—Petitioner employed ina 
supervisory capacity and drawing more than 
Rs. 500 per mensem-as wages — Petitioner 
within the exemption under section 2 (s) 
(iv)—Decision relating to status of the work- 
man touches jurisdiction of the Labour 
Court — Decision reviewable under Arti- 
cle 226 of the Constitution—Constitution of 
India (1950), Article 226. 


The decision relating to the status of the 
workman which touches the jurisdiction of 
the Labour Court can be reviewed by the 
High Court under Article 226 of the Consti- 
‘tution of India if the error is an error of 
Jaw apparent on the face of the record. 


Para. 3. ] 


The principle is now well-settled that for the 
purpose of finding out as to in which classifica- 
tion a person would fall, it has to be seen 
what is the main or substantial work which 
a person is employed to do; if it is supervi- 
sory work the person would þe held to be 
employed to do supervisory work even though 
he may, be also be doing some technical, 
clerical or manual work. [Para. 5.] 


Held, the petitioner was employed in a 
supervisory capacity and since he was draw- 
ing wages exceeding Rs. 500 per mensem 
at the relevant point of time, he would be 
hit by the exemption under section 2 (s) 
(#v) of the Industrial Disputes Act and 
hence he could not characterise himself as a 
workman within the meaning section 2 (s) 
of the Act and agitate for the reliefs by way 
of an industrial dispute under the Act. 
[Para. 6.]| 
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Cases referred to:— 


Burmah-Shell Co. v. Burmah-Shell Manage- 
ment Staff Association, (1971) 2 S. C. R. 
758: (1970) 2 Lab.L.J. 590: A.I.R. 1971 
S.C. 922; Engineering Construction Corpora- 
fion Ltd. v. Additional Labour Court, (1980) 
2 Lab.L.J. 16: 56 F.J.R. 408. i 


Petition under Article 226 of the Constitution: 
for issue of a writ of certiorari calling for the 
records in I.D. No. 55 of 1977 and quash 
the award, dated ist April, 1978 etc. 


P. R. Govindaswami Iyer, for E. Venkata- 
krishna, for Petitioner. 


M. R. Narayanaswami, for Respondents. 
The Court made the following 


Orver.—The petitioner in this writ petition 
claiming himself to be a workman within ‘the 
meaning of section 2 (s) of the Industrial 
Disputes Act, 1947 (hereinafter referred to 
as the Act), raised a dispute over hig non- 
employment by the first respondent. The 
dispute was referred to the second respondent 
and the matter was taken up for adjudica- 
tion by the second respondent in I.D. No. 55 
of 1977. Apart from justifying the non- 
employment of the petitioner on other grounds, 
the first respondent put forth a contention 
that the petitioner would not come within the 
meaning of ‘workman’ under section 2 (s) 
of the Act, because he was employed at the 
relevant point of time in a supervisory capa- 
city drawing wages exceeding Rs. 500 per 
mensem and thus the petitioner would be 
excluded from the definition, of ‘workman’. 


2. The second respondent went into the 
questioni as to whether the petitioner would 
come within the meaning of ‘workman’ 
under section 2 (s) of the Act and on an 
assessment of the materials placed before 
him, came to the conclusion that the peti- 
tioner was employed in a supervisory capa- 
city and was drawing wages exceeding Rs. 500 
per mensem and accordingly he would fall 
within the exemption set out under section 2 
(s) (iv) of the Act. The second respon- 
dent further found that the termination of the 
services of the petitioner by the first respon- 
dent is tenable, since the first, respondent 
acted bona fide taking into consideration 
relevant factors which justified such termina* 
tion, In this view the second respondent 
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passed an award dismissing the claim of the 
petitioner. The petitioner challenges the 
award of the second respondent in the pre- 
sent writ petition. 


3. The primary question that was argued 
before me by Mr. P. R. Govindaswami Iyer, 
the learned counsel appearing for the peti- 
tioner is that the finding of the second res- 
pondent that the petitioner is not a workman 
within the meaning of section 2 (s) of the 
Act and he will be hit by the exemption 
under section 2 (s) (Ww) of the Act is in 
ignorance of the factual materials placed in 
this case. Itis needless to point out that 
the decision relating to the status of the work- 
man which touches the jurisdiction of the 
Labour Court can be reviewed by this Court 
under Article 226 of the Constitution. of India 
if the error is an error of law apparent on 
the face of the record. This obliges me to 
consider the question as to whether the second 
respondent committed any error of law when 
he adjudicated that the petitioner comes with- 
in the exemption under section 2 (s) (iv) of 
the Act. The petitioner was entertained by 
the first respondent at its Trivandrum branch 
by order, dated 13th November, 1963, marked 
in this case as Exhibit M-1. Exhibit M-2 
is the order of confirmation passed by the 
first respondent, with regard to the employ- 
ment of the petitioner on 2ist August, 1954. 
The petitioner was working in different bran- 
ches of the first respondent and at the rele- 
vant point of time he was working at Ooty 
branch of the first respondent. By Exhi- 
bit W-16, dated 1st July, 1976, the services 
of the petitioner were terminated by the first 
respondent with effect from the close of work 
on 5th July, 1976. The last drawn wages 
of the petitioner admittedly exceeded Rs. 500 
per mensem. Exhibits M-1 and M-2 do not 
throw much light on the nature of the duties 
allocated to the petitioner. The employment 
of the petitioner was in the category of a 
foreman. Exhibit M-2 among other things, 
states as follows:— 


“You are expected to manage the work- 
shop side of our business thoroughly and 
efficiently to the satisfaction of the manage- 
ment and our valuable customers without 
any complaints. You are to carry out all 
instructions and directions given to you by 
-the management from time to time and all 
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jobs are to be taken up only after getting 
the permission. You are responsible to 
look after the machinery and plant and 
tools in the workshop and with workmen”. 


Exhibit M-9 is dated 20th March, 1975, and 
it contains the list of duties assigned to the 
petitioner for his general guidance. Exhi- 
hit M-9 reads as follows :— 


“Consequent to your posting to Ootacamund 
as foreman, the reasons for which have 
already been clearly indicated to you vide 
Our transfer order No. DO 438, dated 7th 
March, 1978. We hereby append below 
the list of your duties for your general 
guidance. In addition to these the manage- 
ment reserves the right to utilise your ser- 
vices in any fashion and in any capacity 
as they deem fit depending on exigencies 
of work, 


I. As a foreman, you will be generally in 
charge of maintenance of the shop floor 
cleanliness and discipline. To achieve 
this object, first of all you must discipline 
yourself as indicated in our director’s letter 
No. JAK|844, dated 8th June, 1971. 


2. You shall not take leave or absent 
yourself which are not in accordance with 
the leave rules of the Company. As your 
services may be required at any time due 
to exigencies of work, only after getting 
prior permission from the Branch Manager 
you will proceed on leave. The Branch 
Manager has the right to cancel your leave 
applied for and ask you to report for 
duty if there is any emergency due to 
exigencies of business. 


3. You will test the vehicles and for this 
purpose a test report form is enclosed here- 
with. This form must be maintained and 
submitted to the Branch Manager weekly 
for his scrutiny and remarks. The testing 
time alone per vehicle should not exceed 15 
minutes at anytime whatsoever. 


4. Before sub-contracting jobs for mechin- 
ing or painting etc., you must consult the 


Branch Manager, get his approval first 
and only then proceed. 
5. You will talk to the customers with 


patience and politeness and on no account 
there should be complaint from customers 
for rude behaviour, careless answering etc. 
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6. You will conduct yourself in a good 
manner both with the staff and workers so 
that there will be no complaint whatsoever 
about your behaviour from anybody. 


7. Onno account you should disclose any 
failure etc., on new vehicle to customers 
or involve in anti propoganda as it will 
affect the reputation of the company. If 
there should be any such instance brought 
to our notice, disciplinary action will be 
taken against you. 


8. You should be punctual in attending 
to your duties as that expected of you. 


9. You will report to the Branch Mana- 
ger daily and keep him appraised of the 
progress in the workshop from time to 
time. 

10. You will assure that all vehicles com- 
ing in have a job card made out and before 
delivery consult the billing department and 
effect delivery of the vehicles after atten- 
tion in consultation with and approval of 
the Branch Manager. 


11. You have no right to decide whether 
any repairs should be done free of charge 
etc., except that: you can put in your re- 
commendations to the Branch Manager. 


12. On no account, you will interfere with 
the billing department or inform the cs- 
tomers and release the vehicles assuming 
that the repairs are free of cost. If there 
is any such instance, such cost of repairs 
etc., is likely to be deducted from the 
salary payable to you. 


13. Above all, it is most important that 
you strictly obey the orders of the Branch 
Manager and co-operate with him to the 
utmost extent to achieve the desired results 
without’ putting forth excuses. 


You are hereby required to acknowledge 
receipt of this letter and confirm having 
noted the instructions by signing and return- 
ing the duplicate copy to the Branch Mana- 
ger for onward transmission to this Office’. 
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“This is to confirm the discussions the 
writer had with you today regarding the 
existing procedures adopted in the work- 
shop and also regarding {he labour turn- 
over achieved so far. As pointed out 
during the discussidn, your primary respon- 
sibility will be to supervise all repair acti- 
vities of ears, trucks, tractors and motor 
cycles and to clear off the old defects and 
achieve the labour sales target laid for the 
branch for this year ending March, 1976. 


In the process of discharging your duties 
you will have to road-test vehicles before 
and after repairs, allot work to men, handle 
them tactfully and get the best out of them. 
Customers satisfaction is our aim and this 
is to be achieved with a team effort and you 
should set an example by politely and, 
courteously handling the customers. You 
will report to the undersigned the day to day 
activities of the workshop, progress of work 
and your suggestions in improving the qua- 
lity of work and turnover will be given due 
attention. 


Since, there has been some complaints in the 
past regarding the activities in the workshop, 
with effect from 5th January, 1976, you are 
instructed to strictly implement the follow- 
ing— 


1. You will arrange for: (i) complete 
cleaning of the shop floor, segregating the 
scraps from usable materials; and (ii) 
making on the bays for cars, trucks, trac- 
tors and motor cycles in line with,the dis- 
cussions the writer had with you, before 
5th January, 1976. 


2. You will take out a list of available 
tools with the mechanics and otherwise and 
also list out your barest minimum require- 
ment of tools and submit to the undersigned 
before 10th January, 1976. 


3. Only you should road-test the vehicles 
and trade plate must be used. In case the 
trade certificate is otherwise engaged only 
on those occasions and if road testing is 
absolutely essential you may take out the 


Exhibit M-13 is a letter from the Branch 
Manager Ooty, of the first respondent to the 
petitioner and it is dated 2nd January, 1976, 
and this letter sets out detailed instructions 4. 
as to the discharge of the duties by the peti- 
tioner. Exhibit M-13 reads as follows :— 


vehicle for trial for a short run with utmost 
caution, 


Only stipulated trial route should be 
used and the road testing form will have to 
be duly filled in for every vehicle. Consi- 


I] FERNENADEZ v. STANES MOTORS LTD. (Nainar Sundaram, J.) 


dering the cost of petrol trial runs must be 
made only if necessary and that too diag- 
nosing must be done in a short run as far 
as possible, 


5. In your absence, mechanic Krishnan can 
be asked to look after the shop and also to 
road test vehicles. 


6. When the vehicle is taken out for a 
trial run only one assistant is to be taken 
and only if absolutely essential the mecha- 
nic should go. 


7. As far as possible direct contact between 
mechanics and the customer is to be avoided 
and the workshop staff should meet and take 
care of the customers. 


8. A separate work allocation is issued for 
Mr. Reghuraman and Mr. Cyril Rozario 
and you are expected to supervise and co- 
ordinate their activities. 


9. You should attempt to take in other 
makes of vehicles than Ambassadors and also 
entertain more repairs of trucks. 


10. Your request for more men in receiv- 
ing our attention and this will be justified 
if you show substantial improvement only 
in labour turnover. 


11. You must be fully conversant with the 
latest service bullentin issued by our princi- 
pals and you must educate mechanics. 


With your background and your service in 
the organisation, the Management hopes that 
you will rise up to the occasion and your 
performance will be watched with interest 
during the ensuing months.” 


4. The second respondent considered these 
documents along with the other documents 
placed by the parties and summed up the prin- 
cipal and main duties of the petitioner as a 
foreman as follows :— 


1. The general control and supervision 
over workers of the department. 


2. Allocation and re-allocation of work to 
workers. 


3. Instructing the workers as to how to 
proceed with the work of repair or main- 
tenance of the vehicles; guiding them as to 
how the job is to be done; and giving them 
necessary directions. 
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4. Going round the shop floor to see how 
the jobs are being done by the workmen, 
inspect the progress made, ensuring that re- 
pair Schedules are adhered to and instruct- 
ing change of parts. 


5. Reporting on the performance of the 
workmen under him to superiors for neces- 
sary action. 

6. ‘Recommending sanction of leave to the 
workers, 


7. Making suggestions to the management 
regarding possible improvements in the up- 
keep and maintenance of the shop floor and 
about the performances and potentialities of 
the workmen.” 


5. The petitioner examined himself as 
W.W. 1 and he stated that his main works 
were wheel alignment, brakes and engine tun- 
ing and incidentally he had to supervise the 
work of other workmen. He did not dispute 
the correctness of the allocation of duties as 
set out in Exhibits M-9 and M-13. Apart 
from the ipso dixit of the petitioner as W. W. 
1, nothing is brought out from records that 
the petitioner was principally and substantially 
discharging the work of a mechanic in the 
services of the first respondent. The Jearned 
counsel appearing for the petitioner is not in 
a position to dispute the summary of the 
principal and main duties as set out above 
made by the first respondent. In Burmah 
Shell Co. v. Burmah Shell Management Staff 
Association’, the Supreme Court points out 
that the principle is now well-settled that for 
the pupose of finding out as to in which classi- 
fication a person would fall, we have to see 
what is the main or substantial work which 
that person is employed to do; and if it is 
Supervisory work it would be held that the 
person was employed to do supervisor’s work 
even though he may be also be doing some 
technical, clerical or manual work. In that case 
the Supreme Court was examining the question 
as to whether a foreman (‘Chemicals) under 
the management in that case would come with- 
in the category of a workman or he would 
fall within the exception under section 2 (s) 
(tv) of the Act. The following observations 
found at pages 603 and 604 of the Report are 
worthwhile noting :— 





1. (1970) 2 L.L.J. 590: (1971) 2 S. 
C.R. 758: A.I.R. 1971 S.C. 922. 
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“The Foreman (chemicals) examined is 
M. D. Daniel. The claim of the Asso- 
ciation was that he was employed essentially 
to do technical and manual work. In his 
evidence, he first described the work done 
by a chemist which was a post held by him 
earlier. Giving the duties of the foreman 
(chemical) he stated that the main part of 
his duties as foreman is to be responsible 
for the blending of the chemicals. He 
admitted, that the work of packing, capping 
and filling is done by labourers under his 
Supervision. He himself makes only ran- 
dom checks in order to ensure that the 
labourers are doing the work properly. He 
admitted that he allots the work to the work- 
men under him who are 20 in number. 
Further, he had another 20 workmen under 
him for filling of furnace oil. Though he 
denied that he was responsible for their 
discipline, he admitted that he makes reports 
to the officer in charge, chemicals whenever 
an occasion arises. He signs gate passes 
and material vouchers. He recommonds 
promotions of the men working under him 
and he is entitled to select a person for 
acting in a higher capacity for the day when 
the person occupying the higher job is 
absent. It is his duty to ensure utilisation 
of man-power. Like Nathai, he also 
signed chits for leave not exceeding 18 days 
as I|C department; but he has also pleaded 
that this signature was made in token of 
recommendation and not sanction. The 
workmen working under him in the chemi- 
cal department include checkers, general 
workmen, packers and chemical mixers. 
These duties, which are performed by 
Daniel, on the face of it, are primarily and 
substantially those of a supervisory nature. 
His own manual work is only incidental and 
forms a small part of his duties. In deal- 
ing with his case, the Tribunal got slightly 
mixed up inasmuch as the facts relating 
to duties of chemists were also taken into 
Daniel who is now foreman (che- 
micals) was earlier a chemist. 
performed by a chemist should not, there- 
fore, have been taken into account when 
determining what work Dantel is employed 
to do. The duties mentioned above clearly 
show that his principal duties are of a 
supervisory nature and the manual work 
done by him personally is only incidental. 
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Since he also draws a salary in excess of 
Rs. 500 per mensem, he must be held not 
to be a workman under Exception (iv).” 


6. The facts of the present case are more 
or less similar to the case dealt with by the 
Supreme Court. The learned counsel for the 
petitioner submits that the petitioner has been 
trained with regard to certain techniques con- 
nected with repairs of motor vehicles and this 
is evident from Exhibits W-13 and W-14 and 
hence the workman must be deemed to have 
discharged principally the duties of a work- 
man in the category of a mechanic. A read- 
ing of these documents does not convey any 
such meaning. Exhibits M-9 and M-13 
taken along with other documents considered 
by the second respondent in detail, leave no 
room for doubt, that the petitioner was prin- 
cipally and substantially discharging the work 
of a supervisor, though he had the nomencla- 
ture of a foreman. The learned counsel for 
the petitioner draws my attention to the judg- 
ment of a Division Bench of this Court con- 
sisting of Ramanujam and Padmanabhan, 
JJ., in Engineering Construction Corporation 
Ltd. v. Additional Labour Court, Madras*, 
in support of his submission that merely 
because the petitioner was designated as a 
foreman, it cannot be concluded that he was 
doing work of a supervisory nature and it 1s 
the nature of the work and not the nomen- 
clature which is the criterion for the purpose 
of deciding the question as to whether a per- 
son is a workman or not within the meaning 
of the Act. Nobody disputes this principle. 
But, on analysing the jurisdictional facts in 
this case, in my view, the conclusion has rightly 
been reached by the second respondent that the 
petitioner was employed in a supervisory capa- 
city and since he was drawing wages exceed- 
ing Rs. 500 per mensem at the relevant point 
of time, he will be hit by the exemption under 
section 2 (s) (iv) of the Act and hence he 
cannot characterise himself as a workman 
within the meaning of section 2 (s) of the 
Act and agitate for the reliefs by way of an 
industrial dispute under the Act. Since this 
question is answered against the petitioner, it 
is unnecessary to go into the other question 
as to whether the non-employment of the peti- 





1. (1980) 2L.L.J. 16: 56 F.J.R. 408. 
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tioner by the first respondent is justified or 
not. In this view I do not find any warrant 
for interference in writ proceedings and accord- 
ingly the writ petition fails and the same is 





dismissed. There will be no order as to costs. 
aks Petition dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT:—T. N. Stngaravelu, J. 


Mls; Children’s Choice represented by its 


Partner Mr. Lakshmichand Shamjee 

7 Petitioner* 
v. oe ie 
G. K. Adiseshiah and another 


Respondents. 


Tamil Nadu Buildings (Lease and Kent Con- 
trol) Act (XVIII of 1960), section 10 (3). 
(c)—Petition for eviction — Additional 
accommodation — Building having six shops 
each bearing separate door number — Land- 
lords owning shops 1, 2, 5 and 6—Landlords 
in occupation of shops 1 and 2—Dispute as 
to shops 5 and 6—Tenant in shops 5. and 6 
claiming shop to be separate buildings and 
petition under section 10 (3) (c) as not 
maintainable — Petition held maintainable — 
Landlords, ‘purchasers from original owner in 
February, 1975—Tenant having lease agree- 
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XVIII of 1960, was not maintainable. The 
tenant had an agreement of lease with the 
landlords’-vendor and according to that the 
tenant had an option. to renew the lease for a 
further period of 4 years from 31st January, 
1975. The tenant had exercised his option 
by a registered notice to the original owner 
on 20th August, 1974. The tenant contend- 
ed that in the face of this lease agreement 
and the option exercised by him for renewal, 
the petition for eviction was premature. 
Lastly, the tenant contended that he had esta- 
blished his business and if he was evicted 
the hardship caused to him would be 
greater than the hardship of the landlords. 
Both the Courts below ordered eviction. The 
tenant filed a revision to the High Court. 


Held: The mere fact that the shops were 
separately numbered by the Corporation for 
purposes of assessment was not a bar for the 
maintainability of the application of the Jand- 
lords under section 10 (3) (c). It could 
not be said that the shops 5 and 6, viz., the 
premises in question constitute a separate 
building disentitling the landlord to apply 
under section 10 (3) (c). Para, 2.] 


The fact that there was no written agreement 
for the renewals of the Jease deed nor that 
there was no registration of. the same would 
not take away the right of the tenant to con- 


gtinue the lease, as per the original contract of 


ment with the landlords’-vendor for a period tenancy. The present landlords themselves 


of 5 years ending with -31st January, 1975, E 


with an option to renew the lease for a fur- 
then period of 4 years—Tenant exercising the 
option by a registered notice on 20th August, 
1974 Whether: petition for eviction valid. in: 
the face of the agreement — Hardship to. 
tenant if outweighs hardship to landlord. 


In one building, there were six shops in a 
row, each of them bearing separate door 
numbers. The landlords were doing business 
in textiles in shops 1 and 2. They purchased 
‘shops 5 and 6 in February, 1975. They filed 
‘the present petition for eviction in July, 1977. 
The tenant contended that shops 5 and 6 had 
different door numbers, though they were in 
the same building and that the petition tinder 
section 10 (3) (c) of the Tamil Nadu Act 





*C,R.P. No. 1993 of 1980. 
23rd December, 1981. 


were fully aware of the contract between the 
original owner and the tenant for a further 
renewal of four years from Ist February, 
1975, and they had purchased the property 
with knowledge of the same. Therefore, the 
subsequent purchasers could not ignore the 
previous agreement of their vendor and 
seek to evict the tenant when the latter 
had exercised his option in writing. Thus, 
this petition for eviction filed in July, 1977, 
before the expiry of the period of four years 
was premature and was liable to be dismissed 
in imine. [Para. 4.] 


Tt had been repeatedly pointed out that if the 
bona fides of the Jandlords had been proved, 
the relative hardship of the parties in the event 
of eviction should also be considered before 
ordering eviction. It was submitted that if 
the tenant was thrown out of the premises, 
his business would be ruined and the dis- 
© 
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advantages that would be caused to the tenant 
in the event of eviction would far outweigh 
the marginal advantage that might accrue to 
the landlords by the proposed expansion of 
their business. Though detailed evidence 
was not let in on either side with respecti 
to their relative advantages and disadvantages, 
the facts stated speak for themselves and the 
tenant -had established his business in the 
premises from the year 1970 and the hardship 
that would be caused to the tenant in the 
event of eviction would be relatively greater. 
In this view of the matter also, the landlords 
had to fail. [Paras. 5 and 6.] 


Cases referred to:— 


Veerappa Naidu v. Gopalan, (1961) 1 MLL. 
J. 223; R. M. Mehta v. Hindustan Photo 
Films Manufacturing Company, (1976) 1 
M.L.J. 115: 89 L.W. 19: A. I. R. 1976 
Mad. 194. 


Petition under section 25: of Tamil Nadu 
Buildings (Lease and Rent Control) Act 
XVIII of 1960,:as amended by Act XXTII 
of 1973, praying the High Court to revise 
the Order of the Court of the V Small ‘Causes 
Court, Appellate Authority, Madras, dated 
23rd June, 1980 and made in H.R.A. 
No. 814 of 1979 and before the Rent Control- 
Jer X Small Cause Court, Madras in H.R.C. 
No. 2105 of 1977. 


Habibulla Badsha and Akhim Ali Badsha, 
for Petitioner. 


T. R. Rajagopalan and T. R. Rajaraman, for 
Respondents. 


The Court made the following 


OrperR.—The tenant is the revision peti- 
tioner. The respondents-landlords filed the 
petition for eviction in respect of two non- 
residential shops under section 10 (3) (c) of 
Act XVIII of 1960, for additional accom- 
modation. The petitioner-tenant contended 
that the petition under section 10 (3) (c) is 
not maintainable since the premises constitute 
a separate building and therefore, the appli- 
cation should have been filed under sec- 
tion 10 (3) (@) (Ñi) of the Act. The ten- 
ant further contended that as per the terms of 
the contract of lease he is entitled to a rene- 
wal of the lease for four years and that the 
application for eviction is premature. Lastly, 
it was contended that in any event the require- 
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ment was not bona fide. The Rent Control-` 
ler rejected the contentions of the tenant and 
ordered eviction. On appeal, the ‘Appellate 
Authority confirmed the order of eviction and 
the tenant has come on revision. 


2. Three points were raised before this 
‘Court by the tenant and J shall consider them 
one by one. The foremost question is whe- 
ther or not the petition for eviction is main- 
tainable under section 10 (3) (c) of the Act. 
Learned counsel for the tenant pointed out 
that there are six shops in that building in a 
row, each of them bearing separate door num- 
bers. The landlords are running their busi- 
ness in textiles in shops 1 and 2. The pre- 
mises in dispute are door Nos. (shops) 5 and 
6. The two shops in between, namely shops 3 
and 4, belong to third parties. Originally, the 
entire building belonged to one person who 
sold the shops 1 and 2 to the Jandlords herein, 
and three years later, sold shops Nos. 5 and 
6 to the same landlords. ‘Admittedly, 
shops 3 and 4 were sold to third parties. 
The premises in dispute are not contiguous 
to door numbers 1 and 2 and therefore, it is 
argued that for all purposes, they constitute a 
separate building and that the Jandlords can- 
not ask for additional accommodation treat- 
ing them as a portion of the same building. 
Tt is common ground that the assessment and 
the entries in the property -tax register of the 
Corporation for the premises in question are 
separate, though they are comprised in the 
same building. It is also common ground 
that the entire building does not belong to 
the respondents-landlords, since shops 3 and 4 
were admittedly sold to third parties who are 
in occupation of the same. Both the Courts 
below found that since the shops in question 
are also situated in the same building, the 
landlords are entitled to file a petition under 
section 10 (3) (c) for additional accommoda- 
tion. For this proposition. reliance was 
placed by the landlords on the decision re- 
ported in Veerappa Naidu v. Gopalar, 
Therefore, the mere fact that the shops are 
separately numbered by the Corporation for 
purposes of assessment is not a bar for the 
maintainability of the application of the land- 
lords under section 10 (3) (c). It cannot 
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be said that the shops 5 and 6, viz., the pre- 
mises in question constitute a separate build- 
ing disentitling the landlord to apply under 
section 10 (3) (c). I agree with the find- 
ings of the lower Courts on the question of 
maintainability. 


I 


3. I will now take up the other point, name- 
ly, that the tenant has exercised his option for 
renewal of lease as per the terms of the lease 
deed and therefore, the present petition for 
eviction is premature. Tt iscommon ground 
that the tenant entered into possession by virtue 
of a written lease deed executed in favour of 
the landlords’ vendor on 26th ‘January, 1970, 
for a period of five years ending with 31st 
January, 1975, with an option to renew the 
lease for a further period of four years. 
Before the expiry of the period of five years 
of Jease, the tenant had exercised his option 
in writing to the vendor of the landlords on 
20th August, 1974. The landlords purchased 
the premises only in February, 1975. Exhi- 
bit R-4 is the registered notice sent by the 
tenant to the original landlord Sankaran on 
20th August, 1974, clearly expressing that the 
tenant wanted to continue the lease and 
renew the same for a further period of four 
years in accordance with clause 14 of the 
contract of lease. The original landlord did 
not respond to this registered letter, but sold 
away the property to the Jandlords herein 
sometime in February, 1975. The previous 
owner had promptly collected the rent upto 
February. 1975 and then, under Exhibit R-6 
dated 19th March, 1975, directed the tenant 
to attorn the tenancy in favour of the pur- 
chasers, vig., the present landlords. Exhi- 
bit R-8 is an earlier letter dated 24th Febru- 
ary, 1975, by the original landlord to the 
tenant to the same effect. ‘After purchase, 
the present landlords sent a notice under 
Exhibit P-1 on 5th January, 1977, calling 
uvon the tenant to vacate the premises on the 
sround of requirement for own occupation. 
It is important to note that in this Jawver’s 
notice. Exhibit P-J. the present landlords 
have clearly admitted that there was an agree- 
ment for renewal of the lease for a further 
period of four years between the original 
owner and the tenant. but that the tenant had 
not expressed his desire to renew the lease 
for a further period. This was promptly 
repudiated by the tenant in his reply notice, 
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Exhibit P-3, reiterating that he had already 
expressed his desire in writing to the original 
owner to renew the lease and that he had 
exercised his option even on 20th August, 
1974. The tenant further stated that, by 
virtue of the clause for renewal in the con- 
tract of lease with the original owner, the 
lease had been renewed from Ist February, 
1975 till 31st January, 1979, for a period of 
four years and therefore, the landlords can- 
not ask for eviction during that period. The 
landlords, however, ignored the same and 
filed this petition for eviction in July, 1977. 
These facts are not in dispute and they are 
gathered from the evidence on record. 


4. Learned counsel for the tenant strenuous- 
ly contended that in view of the renewal 
clause in the lease agreement and in view of 
the fact that the tenant had exercised his 
ontion in writing before the period of expiry 
of the tenancy, the tenancy stands renewed and 
therefore, the present petition filed within the 
renewal period of four years is premature. 
Both the Courts below found that inasmuch as 
the renewed lease deed had not been executed 
or registered, the tenant is not entitled to 
protection. Learned counsel for the land- 
lords drew my attention to a ruling of this 
Court in R. M. Mehta y. Hindustan Photo 
Films Manufacturing Co., . for the proposi- 
tion that the renewal document of lease should 
not only be executed but also be registered. 
I have perused that decision and I am of 
opinion that the facts of the case are not 
applicable to the case on hand. That was a 
case arising under the Transfer of Property 
Act. where the Jessee was sought to be made 
liable for damages even after the lessee had 
vacated the premises. The question that 
arose for consideration in that case was whe- 
ther the renewed lease came within the scope 
of section 107 of the Transfer of Property 
Act, and in that context it was considered 
that such a Jease should be made only by a 
registered instrument so as to make the lessee 
liable for damages. In the instant case. the 
tenant had exercised his option in writing 
and had written to the previous Jandlord 
calline upon him to renew the lease deed: þe- 
fore the expiry of the lease period, and the 
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landlord had acknowledged the same by his 
acknowledgment, Exhibit R-5, and there was 
no response, He seems to have waited till 
the expiry of the period of lease, namely 
31st January, 1975, and thereafter sold the 
property to the present landlords. Now, the 
tenant has done his part of the contract and 
has exercised his option in time. If the 
absentee landlord, namely the previous owner 
residing at Bangalore, had sold away the 
property ignoring his own covenant, it will 
not destroy the right of renewal of lease 
created under a contract of lease. It is un- 
reasonable to expect that an absentee land- 
Jord who wants to sell away the property 
would execute a renewal lease deed displeas- 
ing the purchasers and also destroying the 
prospects of sale. Similarly, the present 
Jandlords, who had purchased the property 
with notice of the contract of lease for rene- 
wal would not have cared to respond nor 
execute a renewal of lease agreement, let alone 
‘registering the same. ‘Therefore, the fact 
‘that there is no written agreement for the 
renewal of the lease deed nor that there was 
no registration of the same will not take 
away the right of the tenant to continue the 
Jease, as per the original contract of tenancy. 
\The present landlords themselves were fully 
aware of the contract between the original 
owner and the tenant for a further renewal 
of four years from 1st February, 1975, and 
they have purchased this property with know- 
ledge of the same. ‘Therefore, the subse- 
quent purchasers cannot ignore the previous 
agreement of their vendor and seek to evict 
the tenant when the latter had exercised his 
option in writing. Thus, this petition for 
eviction filed in Tuly. 1977.. before the expirv 
of the period of four years is premature and 
is liable to be dismissed in limine. Both the 
Courts below have not seriously considered the 
claim .and the rights of the tenant and. in 
this view. the orders of eviction are vitiated 
hv material irreeularity and impropriety. 
Consequently. it follows that the petition for 
eviction itself cannot stand. 


5. The last point for consideration is whether 
the requirement of the landlords for addi- 
tional accommodation under section 10 (3) 
(c) of the Act is bona fide. As already 
stated, the respondents (landlords) are bro- 
thers and are carrying on partnership busi- 
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ness in textiles in shops 1 and 2 and they 
require the shops in question, viz., shops 5 
and 6 in the occupation of the tenant for 
additional accommodation. According to the 
landlords, who are brothers, they. want to 
expand their business and to have separate 
business for each one of them. The two 
Courts below found that the requirement is 
bona fide. The landlords have also pro- 
duced some documents to show that their busi- 
ness has ‘since expanded—Vide Exhibits P-4 
to P-10, assessment orders of the Commer- 
cial Tax Department. This Court sitting in 
revision does not want to interfere with the 
findings regarding the bona fides, though it 
is strenuously contended on behalf of the 
tenant that the present two shops in the occu- 
pation of the landlords are quite sufficient 
and adequate for their business. But then, 
there is the more important point for con- 
sideration before ordering eviction and that is 
the relative hardship to the parties herein. 
The two Courts below have not considered 
this aspect seriously and they have -disposed 


it of without anv discussion worth-mentioning. 


The proviso to section 10 (3) (c) of the Act 
runs thus :— 


ETE Provided that, in the case of an. appli- 
cation under clause (c), the Controller shall 
reject the application if he is satisfied that the 
hardship which may be caused to the tenant 
by granting it will outweigh the advantage to 
the landlord.” This ‘Court has repeatedly 
pointed out that even if the bona fides of 
the landlords have been proved, the relative 
hardship of the parties in the event of eviction 
must also be considered before ordering evic- 
tion. Inspite of it, the lower Courts have 
not seriously adverted to it and have just made 
a passing reference and disposed it of very 
lightly. 


6. Learned counsel for the tenant strenuous- 
ly contended that the tenant has established 
his business in the premises during these 
eleven years and that Exhibit R-9, assessment 
order of the Commercial Tax Department 
shows that the present turnover of the tenant 
in respect of his shop dealing in Children’s 
wear is about 434 lakhs in the year 1977. 
It is argued that this turnover has since vastly 
expanded and that he has specialised in selling 
children’s wear, as the name of the shop 
“Children’s Choice” itself indicates, ` It is 
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submitted that if the tenant is thrown out of 
the premises, his business will be ruined and 
that the disadvantages that will be caused to 
the tenant in the event of eviction will far out- 
weigh the marginal advantages that may 
accrue to the landlords by the proposed expan- 
sion of their business. Though detailed evi- 
dence was not let in on either side with res- 
pect to their relative advantages and dis- 
advantages, the facts stated supra speak for 
themselves and the tenant has established his 
business in the premises from the year 1970 
and the hardship that will be caused to the 
tenant in the event of eviction will be rela- 
tively greater. In this view of the matter 
also, the Jandlords have to fail. 


7. The result is, the orders of eviction passed 
by the lower Courts are set aside, the civil 
revision. petition is allowed and the petition 
for eviction, H.R.C. No. 2105 of 1977, will 
stand dismissed. No costs. 


S.J. 


Petition allowed . 





IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—T. Sathiadev, J. 
Mohamed Nachiar 


U. 


i 
Petitioner* 


The District Registrar, Chidambaram 
Respondent . 


Stamp Act (II of 1899), sections 33, 62— 
Document presented for registration — Docu- 
ment impounded for deficit duty — Document 
not returnable till deficit duty is paid. 


When a Public Officer, on receipt of a docu- 
ment, particularly when it is for registration, 
is of the opinion that the duty paid is insuffi- 
cient and impounds the document, thereafter, 
‘unless the deficit stamp duty is paid, it will 
not -be open to the executant to seek for the 
return of the document as if it is not an exe- 
cuted document and that the executant has 
only asked for opinion to be given as to what 
would be the required stamp duty payable on 
the instrument. [Para. 4.] 





*W.P. No. 2266 of 1979. 
20th October, 1981. 
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Under the provisions of the Stamp Act, any 
person executing an instrument bearing defi- 
cit duty is liable to be prosecuted under sec- 
tion 62 of the Act and hence, after a docu- 
ment is impounded and the procedure under 
section 33 having been put into force, the lia- 
bility to pay stamp duty cannot be avoided by 
an executant of an instrument under the pro- 
visions of the Act. [Para. 7.]| 


Case referred to:— 


Government of Uttar Pradesh v. Modh. 
Amir, (1962) 1 M.L.J. (S.C.) 170: (1962) 
1 An.W.R. (S.C.) 170: (1962) 1 5.C.J. 
436: (1962) 1 S.C.R. 97: A.I.R. 1961 5. 
Cas 767; 


Petition under Article 226 of the Constitution 
of India to issue a writ of certiorari calling 
for records relating to the respondent’s I.N. 
No. 4 of 1979-A1, dated 3rd May, 1979 and 
quash the same. 


T. y. Balakrishnan, for Petitioner. 


C. Chinnaswami, for Government Pleader, for 
Respondent. 


The Court made the following 


Orper.—The petitioner herein presented a 
document of the year 1978 to the Sub-Regis- 
trar, Portonovo, claiming that she was the 
owner of certain properties in Sirkali and 
Chidambaram taluks and in 1965, she had 
created a wakf dedicating all the properties 
for charitable purpose and in the year 1978, 
she executed the document in question pro- 
viding for appointment of mutavalli to suc- 
ceed her and the same was presented to the 
Sub-Registrar on 1st June, 1978. Thereafter, 
the Sub-Registrar referred the document to 
the District Registrar, Chidambaram, who has 
been invested with the powers of the Collec- 
tor under the Indian Stamp Act (II of 1899) 
(hereinafter referred to as ‘the Act’) and that 
he had to take a decision as to whether the 
document is a settlement requiring stamp duty 
under Article 58 of the Act or otherwise. 
Since the document was presented before the 
Sub-Registrar, Portonovo, a Public Officer, 
for registering the instrument, the Sub- 
Registrar has impounded the document under 
section 33 (1) of the Act and sought for 
guidance of the District Registrar under sec- 
tion 38 (2) of the Act. It was considered 
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by the District Registrar, being the respon- 
dent herein, that the instrument calls for pay- 
ment of deficit duty and penalty under sec- 
tion 40 (1) (b) of the Act, and therefore, 
the petitioner was called upon to pay the 
deficit duty of Rs. 1,889. It is at that junc- 
ture, the petitioner sought for withdrawal of 
the document, which was refused. Hence, 
the present writ petition by the petitioner. 


2. Mr. T. V. Balakrishnan, learned coun- 
sel for the petitioner, would at the outset state 
that, when the executant of the document has 
the right to seek for withdrawal, there being 
no specific provision made either in the Act 
or in the Rules thereunder, the public autho- 
rity is bound to return the document and it 
is not open to him to insist on payment of 
stamp duty and compel him to have the docu- 
ment registered. . In essence, his contention 
is, nO person, who is not desirous of having 
the document registered, can be compelled by 
the registering authority to complete the regis- 
tration, and if at all stamp duty is to be paid, 
it will be payable only if the document is to 
be registered. When the petitioner had 
already expressed her desire not to have the 
document registered, the Sub-Registrar is duty 
bound to return the document. In support 
of this contention, he relied upon not only the 
provisions of the Registration Act, but also 
rule 29 of the Rules framed under the Act, 
which provides that, if the registration fee is 
not paid in respect of an impugned document 
which has been received from the Collector, 
then the presenter would not be entitled to 
have the registration completed as provided 
under rule 29 (4) of the Rules. Though 
these rules do not provide for the return of 
the document, as an analogy he referred to the 
Rules framed by the Uttar Pradesh Govern- 
ment. The present case is not concerned 
with payment of registration fees, but the duty 
payable under the Act and therefore, the need 
to rely upon any of the provisions of the 
Registration Act or the Rules framed there- 
under, does not exist and it is too premature 
to deal with the situation which may develop 
under the provisions of the said Act. 


3. When the present claim is confined only 
to the payment of stamp duty, and after the 
document is impounded, whether the. petitioner 
can ask for the return of the document, is the 
main point to be considered. The respon- 
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dent has sworn to in the counter-affidavit that 
the Sub-Registrar has impounded the docu- 
ment. This ‘claim was refuted by the peti- 
tioner, which resulted in the file being pro- 
duced into Court and they show that the Sub- 
Registrar has ( @&u&@) impounded the 
document, and the document has been then 
sent to the respondent. Therefore, when 
neither the provisions of the Act nor the 
Rules framed thereunder envisage return of 
the impounded document without payment of 
the stamp duty whether by relying upon sec- 
tion 31 of the Act, can the petitioner seek 
for return of the document alone, has to be 
looked into. As soon as the document was 
received, while forwarding it to the respon- 
dent, the statement accompanying the docu- 
ment itself mentions in column 3, that it has 
been impounded on 23rd February, 1979, 


4. Mr. Balakrishnan refers to the decision 
in Government of Uttar Pradesh v. Mohd. 
Amir}, which dealt with a situation which 
arose under section 31 of the Act. Therein 
it was held that if a document is presented to 
the Collector for adjudication as to the pro- 
per stamp duty, then even in respect of instru- 
ments which have been executed, the ‘Collec- 
tor can only determine the duty and he can- 
not treat it as a completed document demand- 
ing compulsive payment of stamp duty. This 
decision could be of no assistance to the 
petitioner, since the petitioner herein has pre- 
sented the document not for adjudication 
under section 31 of the Act but for registra- 
tion treating it as an executed document and 
the escaped stamp duty had come to the know- 
ledge of the public officer before whom it was 
presented. The Sub-Registrar, Portonovo, is 
a Public Officer who could come within the 
scope of section 33 (1) (a) of the Act. 
Therefore, when a Public Officer, on. receipt. 
of a document, particularly when it is for: 
registration, is of the opinion that the duty’ 


paid is insufficient and impounds the docu- t 


ment, thereafter, unless the deficit stamp duty 
is paid, it will not be open to the petitioner 
to seek for the return of the document as if it 
is not an executed document and that the 
petitioner has only asked for opinion to be 
given as to what would be the required stamp 


1. (1962) 1 S.C.J. 436: (1962) 1 M.L. 
J. (S.C.) 170: (1962) 1 An. W.R. (S.C.) 
170: (1962) 1S:C.R. 97: A.I.R. 1961 S. 
C. 787. 
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lduty payable on the instrument. Though 
Mr. Balakrishnan would persuasively plead 
that the petitioner is a lady, aged more than 
85 years, and that there was no need for her 
to execute a settlement as such, and even the 
terms of the document do not make it a settle- 
ment deed, and that she is not possessed of 
sufficient funds to pay stamp duty, once an 
executed document is presented to a register- 
ing authority and he proceeds to impound the 
document, there being no provision made for 
return of such an impounded document with- 
out collection of the stamp duty, which has 
already visited upon it, and furthermore, there 
being provision made under section 31 of the 
Act, for adjudication of stamp duty under 
different circumstances, it has to be held that 
once a document is impounded, the execu- 
tant of the document is bound to pay the stamp 
duty, whether he or she desires further to 
register the document or not. 


5. Jit is not the registration of the document 
which .is a relevant factor to be taken into 
account for payment of stamp duty. Even 
after payment of stamp duty, a document may 
not be registered and parties may not be 
desirous of registering it. Hence, the inci- 
dence on the liability to pay stamp duty hav- 
ing already arisen by the document being 
executed and impounded, it cannot be avoided 
once it is a document which falls within the 
scope of Chapter IV of the Act. 


6. The Government Pleader relies upon sec- 
tion 62 of the Act to contend that an executant 
of a document with deficit duty can be pro- 
secuted. Jt goes to show that as soon as a 
document is executed, the liability to pay pro- 
per stamp duty thereon has already occasion- 
ed. 


7. In the instant case, when the document 
has been admittedly executed and also pre- 
sented for registration it will not be open to 
the petitioner to claim as if the document has 
been presented for adjudication or even other- 
wise she can demand return of the docu- 
lment which belongs to her, without paying 
stamp duty. | Under the provisions of the 
Act, any person executing an instrument bear- 
ing deficit duty is liable to be prosecuted 
under section 62 of the Act and hence, after 
a document is impounded and the procedure 
under section 33 having been put into force, 
the liability to pay stamp duty cannot be 
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avoided by an exécutant of an instrument 
under the provisions of the Act. It is in this 
view, this writ petition is liable to be dis- 
missed. 


8. In the counter-affidavit it is stated that 
the petitioner ought to have filed a revi- 
sion petition to the Board of Revenue under 
section 56 (1) of the Act. Mr. Balakrishnan 
would state that the file in this case discloses 
that the document had already been sent to 
the Board of Revenue for securing the neces- 
sary opinion, but it does not preclude the peti- 
tioner to avail of the remedy which is avail- 
able to her under the Act. Therefore, in the 
event of the petitioner filing any revision to 
the Board of Revenue or the successor autho- 
rity as the case may be, the time taken during 
the pendency of the writ petition deserves to 
be excluded as proceedings have been initiated 
bona fide. l 


9. Mr. Balakrishnan attempted to place 
the necessary materials to contend that the 
document can in no sense be treated as a 
settlement deed. It is premature at this stage 
for this Court to go into the nature or the 
character of the document, because after the 
revision is disposed of by the Board of Reve- 
nue or the successor authority, in the context 
of the Board of Revenue having been dis- 
solved, a right to ask for a reference to the 
High Court, is available under section 57 of 
the Act, and then alone the need may arise 
for interpreting the document. When such a 
course is prescribed under the Act, the peti- 
tioner cannot be heard to contend regarding 
the nature or the character of the document. 
and, therefore, this aspect is not dealt with 
in this order. In this view, for the reasons 
above stated, the writ petition is dismissed. 
No costs. 


S.J: Petition dismissed. 
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. IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—T. N. Singaravelu, J. 


Mļ|s. C. Swaminatha Mudaliar Sons, a 
Partnership Firm represented by one of 
the partners Kambikkai Mary, 101, South 


Masi Street, Madurai and others 
Petitioners* 


UY. 


S. M. Singaram and Sinniah, Executor 
and Administrator under the will deed, 
dated 18th February, 1973 of his mothez 
M. S. M. Mannammi Achi of Pannaya- 
patti Village, Tirumayam Taluk, Puduk- 


kottai District and others 
Respondents. 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960), section 11 (4)— 
Petition for eviction ‘on grounds of wilful 
default in payment of rent and requirement 
for demolition and reconstruction—Landlord 
also filing petition under section 11 (4) — 
Rent Controller ordering arrears to be. paid 
within a specified date failing which eviction 
petition to stand allowed — Tenants filing 
appeal without paying the arrears—Appellate 
Authority confirming the order of Rent Con- 
troller—_Tenants filing revision to High Court 
without paying the arrears — Revision dis- 
missed by High Court — Landlord filing E. 
P. before Rent Controller to execute order 
of eviction — Controller restoring section 11 
(4) petition and posting main petition for 
eviction for trial—Memo. of clarification filed 
by landlord in the High Court—Held main 
petition stood allowed on tenant's failure to 
pay the arrears before the specified date as 
ordered by the Rent Controller. 


The landlords who filed a petition for evic- 
tion against the tenants on the grounds of 
wilful default in payment of rent and require- 
ment for demolition and reconstruction, also 
filed a petition under section 11 (4) of the 
Tamil Nadu Act XVIII of 1960. To this 
the tenants raised various objections. Finally 
the Rent Controller ordered the petition under 
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*C.R.P. No. 2981 of 1979. 
llth January, 1982. 
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‘and did not pay the arrears. 
Was dismissed by the High Court. 
` the landlords filed an execution petition before 


n98? 


„Section 11 (4) and specified a date before 


«„Wwhich the tenants would have to pay the 


arrears of rent. However the tenants filed an 


appeal without paying the arrears. The 


Appellate Authority dismissed the appeal and 
confirmed the order of the Rent Controller 
directing the tenants to deposit the arrears. 
The tenants filed a revision to the High Court 
This revision 
After this 


the Rent Controller. However the Rent 
Controller restored the petition under section 
11 (4) and posted the main petition for evic- 
tion for trial. Thereupon, the landlords filed 
a memo. before the High Court for clarifica- 
tion, 


Held: Inasmuch as the arrears were not 
paid or deposited, the order of eviction follow- 
ed and that was the very purport of section 
11 (4) of the Act. Therefore, it was wrong 
on the part of the Rent ‘Controller to construe 
that the petition for eviction was still pending 
and that it could be inquired into on other 
aspects. [ Para. 6.] 


Case referred to:— 


Kuppanna Chettiar y. Ramachandran, (1980) 


I M.L.J. 136: 93 L.W. 656: A.I.R. 1981 
Mad. 35. 


Petition under section 25 of the Tamil Nadu 
Buildings (Lease and Rent Control) Act 
(XVIII of 1960), as amended by Act, XXIII 
of 1973, praying the High Court to revise the 
Order of the Court of the Subordinate Judge 
(Appellate Authority), Madurai, dated 14th 
November, 1977 and made in C.M.A. No. 
246 of 1978, LA, No, 579 of 1977 in R.C. 
O. P. No. 395 of 1977-I Additional District 
Munsif-Rent Controller, Madurai Town. 


D. C. Krishnamurthy, for Petitioners. 


R. Venugopal and V. S. Jayaraman, for 
Respondents. 


The Court made the following 


OrpER.—The above civil revision peti- 
tion was disposed of by this Court.on 19th 
October, 1981 and the learned counsel for the 
landlords has filed this memo. seeking for 
clarification and guidance with reference to the 
order passed already. Notice was issued to 
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, were not paid or 
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the other side and learned counsel for both 
parties were heard. 


2. The landlords filed the petition for evic- 
tion of the tenants on the ground of wilful 
default in payment of rent and requirement 
for demolition and reconstruction. During 
the pendency of the petition, the landlords 
filed an application in I.A. No. 579 of 1977 
under section 11 (4) of Act XVIII of 1960, 
for a direction to the tenants to deposit the 
arrears of rent failing which, for stoppage of 
all further proceedings and for an order of 
eviction. The. tenants raised all sorts of con- 
tentions, namely, that the petitioners in the 
eviction petition are not the landlords, that the 
arrears prior to the period of three years are 
barred by time and that the will in favour of 
the landlords by the original jJandlady has 
not been probated.and that, there is no rela- 


_tionship of landlord and tenant between the 


parties. The Rent Controller framed five 
points on the averments and considered all the 
contentions in IT.A. No. 579 of 1977 and 
recorded. his findings in these terms:—There 
is relationship of landlord and tenant between 
the parties and the petitioners in the eviction 
petition are the landlords entitled to receive 
rent for the premises. It was also found 
that a sum of Rs. 37,410 was due as arrears 
of rent and the Rent ‘Controller directed the 
tenants to deposit the said sum along with 
the current arrears within a. prescribed time 
granted, failing which, .the eviction petition 
Shall stand allowed. ` This order was passed 
on 11th July, 1978. Admittedly these. arrears 
deposited by the tenants 
„and the tenants prefered an appeal in C.M.A. 
No. 246. of 1978 against that order. 
Appellate Authority also considered all the 
contentions of the parties, in an elaborate 
order, discussed the case-law on the subject 
and confirmed the order of the Rent Control- 
ler directing the tenants to deposit Rs. 37,970 
including the subsequent arrears. 
were agerieved and they filed the above civil 
revision petition, C.R.P. No. 2981 of 1979 be- 
fore this Court which also considered all the 
contentions raised by the tenants, namely, that 
the petitioners in the eviction petition are not 
the landlords, that there is no relationship of 
landlord and tenant between them and that, 
in any event, the landlords cannot file this 
petition for eviction without probating the 
will in their favour. The tenants also con- 


The 


The tenants. 
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tended that they need not pay the time-barred 
arrears of rent and that, they were liable to 
pay only three years’ rent prior to the filing 
of the petition. This Court negatived all the 
contentions of the tenants and dismissed the 
civil revision petition on 19th October, 1981, 
after answering all the points. 


3. Learned counsel for the landlords has 
filed this memo, for clarification stating that 
after the disposal of this civil revision peti- 
tion on 19th October, 1981, the landlords 
filed E.P. No. 719 of 1981 on the file of the 
District Munsif’s ‘Court (Rent Controller), 
Madurai for executing the order of eviction 
but that the Rent Controller without under- 
standing the judgment of the High Court 
restored T.A. No. 579 of 1977 (filed under 
section 11 (4) of Act XVIII of 1960) and 
has posted the mdin petition for eviction for 
trial. Learned counsel submits that the order 
passed in the petition under section 11 (4) 
has become fina] and inasmuch as the arrears 
of rent were not deposited within the time 
prescribed, the consequential order of eviction 
has come to stay and therefore, the evic- 
tion petition itself is not pending. In other 
words, it was pointed out that the Rent ‘Con- 
troller himself has passed the order that if 
the arrears of rent are not paid within the 
time granted by him, the petition for evic- 
tion will stand allowed. Therefore, nothing 
reamains to be done after the disposa] of 
the civil revision petition (C.R.P. No. 2981 
of 1979) and that the action of the Rent 
Controller in restoring I.A. No. 579 of 
1977 as well as the petition for eviction in 

R.C.O.P. No. 395 of 1977 as if they are 
pending is without jurisdiction. 


4. As against this, learned counsel for the 
tenants would argue that what was disposed 
of earlier was only the application under sec- 
tion 11 (4) of the Act and not that the 


„merits of the case were considered. There- 


fore, it is stated that it is open to the tenants 
to.agitate the matter in the petition for evic- 


. tion which -has been revived after the disposal 


of.C.R.P. No. 2981 of 1979. It is also 
submitted on behalf of the tenants. that they 
have since paid the arrears’of rent and there- 


fore, they are entitled to contest_R.C.O.P. 


No. 395 of 1977, which according to, them is 
still pending. 
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5. Section 11 (4) of Act, 1960 
follows: 


runs as 


“If any tenant fails to pay or to deposit 
the rent as aforesaid (as provided under 
section 11 (1) ) the controller or the appel- 
late authority, as the case may be, shall, 
unless the tenant shows sufficient cause to 
the contrary, stop all further proceedings 
and make an order directing the tenant to 
put the landlord in possession of the build- 
ings”. 
As stated already, in I.A. No. 579 of 1977, 
the tenants raised all possible contentions 
and the Rent Controller framed five points 
and recorded his findings and finally directed 
that a sum of Rs, 37,000 and odd should be 
paid within the time allowed failing which the 
eviction petition shall stand allowed. Admit- 
tedly, the tenants did not deposit the amount 
but has preferred an appeal and then a revi- 
sion against the order in I.A. No. 579 of 
1977. The Rent Controller has inquired into 
the dispute regarding the quantum of rent to 
be paid and, after receiving a lot of docu- 
mentary evidence, determined the amount to 
he paid and gave the tenants time for pay- 
ing it. Though section 11 (3) of the Act 
states that the determination is only summary 
‘in nature, the Rent ‘Controller has gone through 
the question in depth and ascertained the 
arrears in his elaborate order. Therefore, the 
tenants should have deposited the determined 
amount into Court within the time granted 
‘as otherwise, the eviction petition will stand 
allowed as ordered by the Rent Controller. 
The fact that the tenants have taken up the 
‘matter in appeal will not help them and they 
should have deposited the amount with- 
out prejudice to their contentions. The Divi- 
sion Bench ruling of this Court reported in 
Kuppanna Chettiar v. Ramachandran', is a 
direct authority for the proposition that the 
subsequent payment of arrears will not help 
ihe tenants. Though this reposted case was 


one arising under the ‘Cultivating Tenants’ - 


Protection Act, the ratio is wholly applicable 
in this case also. The result is, the subse- 
quent payment Jone after the expiry of the 
time granted to the tenants will not at all 
absolve them from the consequence of the 
order of eviction. - 

í. (1980) 1 M.L.J. 186: 93 L.W. 656; 
A.I.R, 1981 Mad, 35. 
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6. Learned counsel for the landlords urges 
that the Rent Controller has revived the peti- 
tion for eviction and has posted it for trial 
and therefore, a direction to the Rent Control- 
ler by this Court will be just and proper in 
the circumstances of the case. It would 
appear that the Rent Controller has revived 
the petition for eviction after the disposal of 
this civil revision petition, C.R.P. No. 2981 
of 1979 by this Court and is proceeding with 
the inquiry in that petition. In I.A. No. 579 
of 1977, the Rent ‘Controller himself has 
ordered that if the amount was not paid within 
a particular date, the main eviction petition 
will stand allowed. Inasmuch as the arrears 
are not paid or deposited, the order of evic- 
tion follows and that was the very purport 
of section -11 (4) of the Act. Therefore, it 
is wrong on the part of the Rent Controller 
to construe that the petition for eviction 
R.C.O.P. No. 395 of 1977 is still pending 
and that it could be enquired into on other 
aspects. Even assuming that no final order 
was passed on the main eviction petition, the 
Rent ‘Controller has no other option but to 
pass the consequential order of eviction. In 
other words, the Rent ‘Controller has no juris- 
diction under the: Act to proceed to enquire 
into the other aspects of the case, when the 
conditional order was not complied with. In 
other words, even if R.C.O.P. No. 395 of 
1977 is kept pending by the Rent Controller, 
he has to pass a formal order in pursuance 
of the above cited decision of the High Court. 
In this connection. it may be pointed out that 
all the aspects of the case raised by the tenants 
have been duly considered by the three Courts 
in succession and the Rent Controller is bound 
by these findings. This clarification is accord- 
ingly issued to the Rent Controller. Time 
for vacating three months, since the tenant 
wants to move the Supreme Court. 


adic Clarification issued. 





L] KRISHNAMURTHI IYER 9. GOVINDARAJA PILLAI (Balasubrah manyan, F.) 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PresENT:—V. Balasubrahmanyan, J. 


Dr. Krishnamurthi Iyer Petitioner* 


Y. 


S. Govindaraja Pillai Respondent. 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960), sections 10 and 
25—Petition for eviction—Building in Kumba- 
konam—Wilful default in payment of rent — 
Tenant afflicted by a heart condition and tak- 
ing treatment in Madras—Concurrent finding 
of fact by Rent Controller and lower Appellate 
Authority of tenant suffering from heart 
ailment—Wilful default negatived. 


The landlord of a building in Kumbakonam 
filed a petition for eviction on the ground of 
wilful default in the payment of rent. The 
Rent Controller and the Appellate Authority 
found that the tenant was afflicted at the mate- 
rial time by a heart condition and had to 
take his treatment at Madras. Both the Rent 
Controller and the Appellate Authority were 
fully satisfied that illness of the kind which 
immobilised the tenant had really prevented 
him from attending to financial and other 
commitments and he would legitimately be 
excused when he had fallen in rent arrears. 
ae landlord filed a revision to the High 
Ourt, 


‘Held, concurrent findings of this kind were 
untouchable by the High Court in revision. 


[Para. 3.] 


Taking all the facts into consideration, the 
Rent Controller and the Appellate Authority 
have entered their determination, that there 
was‘no wilful default in the payment of rent. 
‘It could not be said that they had omitted 
any . relevant consideration or taken into ac- 
count irrelevant considerations. [ Para. 5.] 


Considerations, of pure legalism cannot fur- 
nish an answer to the question whether default 
is wilful or whether illness is a lawful excuse 
for non-payment of rent. Whether any de- 
fault. was wilful or not is a mixed question 
of law.and fact. Whether the default is wilful 





-a ee 


*Ç.R,P, No. 633 of 1980. at 
29th January, 1981. 
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in a given case must be judged fairly on the 
concatenation of circumstances attending on 


the default. [Para. 5.| 
Case referred to:— 
M\s. Sri Raja Lakshmi Dyeing Works v. 


Rangaswami Chettiar, (1980) 2 R.C.J. 165: 
A.I.R. 1980 S.C. 1253. 


Petition under section 25 of the Tamil Nadu 
Act (XVIII of 1960, as amended by Act 
XXIII of 1973) to revise the order of the 
Sub-Court, Kumbakonam, dated 7th Decem- 
ber, 1979 in C.M.A. No. 95 of 1978, etc. 


K. Sarvabhauman and S. Gopalaratnam, for 
Petitioner. l 


N. Sankaravadivel, for Respondent. 
The Court made the following 


Orver.—In this revision by the landlord of a 
building in Kumbakonam town, the only point 
for consideration is whether the Rent ‘Con- 
troller was justified in holding that the default 
in payment of rent by the tenant was not wil- 
ful, since at the material time he was afflicted 
by a heart condition and had to take his treat- 
ment in Madras. 


2. The learned counsel appearing for the 
Jandlord in this revision submitted, in the first 
place, that there was no evidence apart from 
that of the tenant himself, that he was suffer- 
ing from a heart ailment. Learned counsel 
further submitted, that although the tenant 
had stated that he was taking treatment for 
his heart condition in a, nursing home at 
Madras, that did not prevent him from mak- 
ing a flying visit to Kumbakonam and from 
paying the rent. Learned counsel accordingly 
submitted that the Rent Controller and the 
appellate authority ought not to have drawn 
the inference that the tenant was suffering 
from a heart disease and that condition really 
prevented him from paying the rent. 


3. I do not think that in this revision I can 
go into the question, whether on the evi- 
dence on record, the ‘Rent Controller or the 
appellate authority was justified in finding 
that the petitioner was suffering from a heart 
ailment, that "he was in Madras for a consi- 
derable period of time undergoing treatment 
in a nursing home and that owing to that 
disability he was prevented from making pay- 
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ment of the rent to the landlord on the due 
dates. I cannot go into these findings, be- 
cause as a revisional Court I have no juris- 
diction to review the findings of fact of the 
Rent Controller, although the revisional power 
under section 25 of the Tamil Nadu Buildings 
(Lease and Rent ‘Control) Act, 1960 would 
appear, on the surface, to confer a wider power 
than that which prevails under section 115, 
Civil Procedure Code. In.a recent decision 
of the Supreme Court in Mls. Sri Raja 
Lakshmi Dyeina Works and others v, Ranga- 
sami Chettiar’, the Supreme Court had occa- 
sion is one which had been common to both 
on the High Court, under section 25 is essen- 
tially a power of superintendence, and despite 
the wide language employed in that section, 
the High Court quite obviously should not 
interfere with findings of fact merely because 
it does not agree with the subordinate autho- 
rity on those findings. In the present case 
the finding with which I am faced in this revi- 
sion is one which had been common to both 
the Rent Controller and the appellate 
authority. Concurrent findings of this kind 
are untouchable by the High Court in revi- 
sion. I must therefore, accept the findings of 
the Rent Controller and the appellate autho- 
rity that the tenant was Suffering from a heart 
ailment and he had to go to Madras in 1977 
for undergoing treatment and he was in Madras 
till December, 1977, when he returned to 
Kumbakonam. I must accept the further 
findings of the appellate authority and the 
Rent Controller that it was this physical dis- 
ability of the tenant for a long period, which 
was responsible for his not attending to his 
responsibilities as a tenant. 


4. The further question which was argued 
-by learned counsel for the landlord was that 
even on the footing that the tenant was suffer- 
ing.from a heart. disease, the question. is 
whether: that could-be a lawful excuse for 
not paying the rent ‘on the due dates. To put 
the idea differently, can it be said that the 
default in payment of rent was not wilful 
défault merely because the tenant was at the 
material time ill with a heart disease? In the 
present case the default was in respect of rents 
from Atigust to November, 1977. On the 
evidence accepted by the authorities below, 
Na eee SA 
i. .¢1980) 2 R.CJ. 165: A. I. R..1980 
5.0, 1253, | 
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that he was bedridden from August to Novem- 
ber, 1977 and that he was away in Madras, 
the question is whether that could be regard- 
ed as a lawful excuse, which will relieve the 
tenant from the consequences of the default 
committed by him. Learned counsel for the 
tenant in the course of his argument submitted 
that the ailment of this kind cannot justify 
the non-payment of rent, because the one has 
nothing to do with the other. He employed 
the familiar phrase obviously lifted from a 
decision of this Court that the tenant’s attitude 
only showed ‘supine indifference’ to his res- 
ponsibilities as a tenant. Apparently, this 
oft-repeated expression literally applied to 
this tenant who was stretched in a hospital 
bed with an afflicted heart. , 


5. It seems to me that in examining this argu- 
ment, considerations of pure legalisms cannot 
furnish the requisite answer. I ame inclined 
to believe that when the tenant in this case 
was bedridden in Madras with a coronary 
condition, one cannot fairly charge him with 
supine indifference, although he was supine 
in the sense that he was confined to the bed, 
lying on his back, face upwards. The ques- 
tion whether any default was wilful or not is in 
my judgment, a mixed question of law and fact. 
It cannot be considered as raising a pure 
question of law. This is because’what might 
be wilful in one set of circumstances*may not 
be wilful in quite different circumstances. 
Therefore, whether the default on the part 
of the tenant in a given case is or is not wilful 
must be judged fairly on the concatenation 
of circumstances attending on the default. 
Both the Rent Controller and the appellate 
authority who had gone into the evidence in 
this case, were fully satisfied that illness of 
the kind which immobilised the tenant had 
really prevented him from attending to finan- 
cial and other commitments, and he could 
legitimately be excused when he had fallen 
in rent arrears. They had particularly taken 
note of the fact that no sooner did the tenant 
return to Kumbakonam than he paid up all 
his arrears. Taking all the facts into consi- 
deration, the Rent Controller and the appel- 
late authority have entered their determina- 
tion, that there was no wilful default in the 
payment of rents. It cannot be said that 
they had omitted any relevant consideration 
or taken into account irrelevant considera- 
tions. ; 


! t! 


| 


ee 


1) 


6. In the decision of the Supreme Court, 
which I have earller cited, it has been held 
that merely to hold that a question is a mixed 
question of fact and Jaw is not sufficient, with- 
out more to warrant the exercise of the revi- 
sional power. The Court proceeded to hold 
that it must be shown that there was a taint 
of such unreasonableness in the finding of the 
lower tribunals which resulted in a miscarriage 
of justica. In the present 
bring: myself to hold that the inference drawn 
by the Rent Controller and the appellate 
authority from the evidence on record is or 
involved miscarriage of justice. It might 
well be that another tribunal looking at the 
same facts might not draw the same inference, 
but that can be no reason to hold that the 
Rent Controller and the appellate authority 
in this case had come to a conclusion, which 
is unreasonable or one which is not based on 
a proper instruction on the law. 


7.' For all the above reasons I hold that 
there is no merit in this revision. The revi- 
sion petition is accordingly dismissed. J make 
no order as to costs in this revision in the 
peculiar circumstances of the case. 


5.J. 


Petition naea. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—T. N. Singaravelu, J. 
Sivagami Ammal and others 


Petitioners” 
v. | 
P. S. Elango . _ Respondent. 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960), section 10 — 
Petition for eviction on the ground of wilful 
default in payment of rent from November, 
1975 to September, 1976 — Condonation of 
wilful default by High Court in earlier peti- 
tion for eviction for the period lst January, 
1973 to 31st May, 1973—Later petition not 
before the High Court—Held condonation in 
earlier pdtition did not cover the later petition 


—Inability to pay, rent indicates default was 
wilful. 


The Jandladies filed a petition for eviction on 
the ground of wilful default in payment of 
rent for the period ist January, 1973 to 31st 
May, 1973. This went before the High Court 
in ‘C.R.P. No. 1325 of 1977, wherein the 
High Court condoned the default by the 
tenant. In the meanwhile, the landiadies filed 
another petition for eviction for wilful default 
in payment. of rent for the period from 
November, 1975 to September, 1976. The 
tenant filed an appeal before the Appellate 
Authority and produced the order of the High 
Court in C.R.P. No. 1325 of 1977. The 
Appellate Authority allowed the appeal on the 
ground that the High Court had condoned 


the delays. The landladies filed a revision 
petition. - 


Held, C.R.P. No. 1325 of 1977 must be 
construed as having been disposed of on the 
facts before it and it did not cover the other 
proceeding which was then pending in thé 
lower ‘Court. [Para. 3.] 


Inability to pay the rent is a very strong cir- 
cumstance indicating that the default was wil- 
ful and that the tenant was not in a position 
to discharge his obligation to. his landlords. 
Therefore, such a tenant could not claim to be 
protected ‘under Act XVIII of 1960. 

[Para. 5.] 


*C.R.P. No. 2104 of 1980. 
8th December, 1981. 
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Petition under section 25 of Act XVIII of 
1960 as amended by Act XXIII of 1973 to 
revise the order of the Small Cause Court 
(II Judge), Madras in H.R.A. No. 522 of 
1979, H.R.C. No. 183 of 1979, VIII Judge, 
Small ‘Cause Court, Madras. 


K. P. Unnikrishnan and N. V. Subramaniam, 
for Petitioners. 


B. Kalathinathan, for Respondent. 
The Court made the following 


ORDER.— The landladies are the revision 
petitioners who filed the petition for eviction 
in respect of a residential building on the 
ground of wilful default in payment of rent 
for the period from November, 1975 to Sep- 
tember, 1976. The Rent Controller found 
that the tenant had committed wilful default 
in payment of rent and ordered eviction. 
During the pendency of the appeal, the tenant 
produced a carbon copy of the judgment in 
P. S. Elango v. Sivagami Ammal and two 
others’, as additional evidence, wherein this 
Court in a revision petition arising out of an 
earlier petition for eviction observed that the 
tenant undertook to pay rent regularly in 
future and that the tenant should be given a 
Jast chance to reform himself and pay the rent 
regularly without default. Before this order 
was passed in C.R.P. No. 1325 of 1977, 
the landlord had already filed another petition 
for eviction which has given rise to this pre- 
sent civil revision petition for arrears from 
November, 1975 to September, 1976. When 
this order in the earlier civil revision peti- 
tion was produced before the Appellate 
Authority, it held that the High Court had 
condoned the delay and the default in pay- 
ment of rent on the part of the tenant and 
therefore, there was no wilful default in 
this case. Consequently, the eviction order 
was set aside and the appeal was allowed. 
The lIandladies are aggrieved by this order 
and have come on revision. 


2. The short point for consideration in this 
petition is whether the order passed in C.R. 
P. No. 1325 of 1977 has any relevance to 
the present petition. It is common ground 
_ that the previous 'C.R.P. No. 1325 of 1977 
arose out of the eviction petition which was 


1. C.R.P. No. 1325 of 1977, dated 16th 
November, 1978. i 
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filed on the ground of wilful default in pay- 
ment of rent for the period from 1st January, 
1973 to 3lst May, 1973. The present civil 
revision petition is with reference to the period 
of default from November, 1975 to Septem- 
ber, 1976 covered by the subsequent petition 
for eviction. The Appellate Authority has 
relied on the order passed in the previous 
C.R.P. No. 1325 of 1977, wherein this 
Court took an indulgent view and allowed that 
civil revision petition directing the tenant to 
pay rent regularly in future. This order is 
now sought to be used as a defence in the 
present petition for eviction. 


3. Learned counsel for the landladies strenu- 
ously contended that the order in: 'C.R.P. 
No. 1325 of 1977 was only with reference, to 
the subject-matter which arose for considera- 
tion in that petition and it cannot have any 
application for the subsequent period of 
default. Of course, the order in the said 
civil revision petition was passed on 16th 
November, 1978. But, by then H.R.C. No. 
183 of 1977 in respect of which this present 
civil revision petition has arisen had been filed 
for subsequent arrears. The pendency of the 
subsequent petition for eviction, namely, H.R. 
C. No. 183 of 1977 was not brought to the 
notice of the learned Judge while disposing of 
C.R.P. No. 1325 of 1977. If it had been 
brought to the notice by either party, one would 
expect this Court to have referred to it speci- 
fically. Therefore, the subsequent eviction 
petition H.R.C. No. 183 of 1977 was not 
before this Court when it disposed of C.R.P. 
No. 1325 of 1977. ‘Consequently, it follows 
that C.R.P. No. 1325 of 1977 must be con- 
strued as having been disposed of on the 
facts before it and it does not cover the other 
proceeding which was then pending in the 
lower Court. 


4. It was also contended on behalf of the 
landladies that the High Court has no juris- 
dictions to give directions in respect of the 
eviction petition which was not before the High 
Court on the date of the disposal of C.R.P. 
No. 1325 of 1977. Learned counsel also 
argued that there is no provision in the Act 
for condoning the delay in payment of rent 
by the tenant and that the High Court has 
no jurisdiction to condone the delay im res- 
pect of the period which was not the subject- 
matter of the previous civil revision petition. 


1] 


There is a lot of force in this argument. In 
fact, in the order in the previous civil revision 
petition (C.R.P. No. 1325 of 1977), the 
-= High Court held that ‘the tenant was not fair 
towards the landlords in the matter of pay- 
Ment of arrears of rent’ and further adminis- 
tered a warning to the tenant that “any such 
repetition of such default can be taken as 
wilful without any further enquiry apart from 
the wilfulness which may be proved within the 
meaning of the Explanation to section 10”. 
Consequently, the previous default was ‘ex- 
cused’ with a direction. It is not necessary 
for the purpose of this case to go into the 
question whether the High Court has or has 
no jurisdiction to excuse the delay in payment 
of rent. Of course, it is always open. to the 
Court to find out from the facts of the case 
whether the alleged default was wilful or not. 
But, the fact remains that the order rendered 
in the previous civil revision petition was only 
with reference to the matter which arose in 
that case and it cannot apply to the other 
pending proceedings, especially when there is 
no reference to it in that order. I am of the 
view that this petition is with reference to the 
Subsequent default which was not the subject- 
matter in C.R.P. No. 1325 of 1977, 


5. Learned counsel for the landladies sub- 
mitted that the building is situated in a very 
busy and important locality, namely, Millers 
Road, Kilpauk and that the tenant is in occu- 
pation on a Jow rent of Rs. 225, from 1963 
onwards without any increase. The conduct 
of the tenant in refusing to pay even the 
modest rent for the premises is certainly wilful. 
Of course, it is stated on behalf the tenant 
that he has suffered loss in his business and 
therefore, he is unable to pay the rent for 
some years. Inability to pay the rent is a 
very strong circumstance indicating that the 
default was wilful and that the tenant is not 
in a position to discharge his obligation: to his 
landlords. Therefore, such a tenant cannot 
claim to be protected under Act XVIII of 
1960. 


6. The result is, this civil revision petition 
is allowed, the order of the Appellate Autho- 
rity is set aside and that of the Rent ‘Control- 
ler ordering eviction is restored. No costs. 
Time for vacating the premises, three months 
from today. 


S.J. 





Petition allowed. 
M L.J (a 54 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :-—V. Ramaswami, J. 


Mohamed Ali and another A ppellants* 

v. 

M. K. Abdul Salam Saheb and others 
Respondents. 


Transfer of Property Act (IV of 1882), sec- 
tions 60, 69 and 52—-Mortgage—Sale of mort- 
gaged property under section 69 — Suit for 
redemption filed subsequently dismissed — 
Sale of property mortgaged completed by 
execution of sale deed — Appeal by plain- 
tiff dismissing redemption suit allowed by 
lower appellate Court — Second appeal by 
mortgagee — Mortgage held to have become 
extinguished with the completion of sale — 
Suit for redemption cannot be decreed — 
Doctrine of lis pendens i::applicable. 


The suit property was mortgaged to the first 
defendant with power of sale under section 69 
of the Transfer of Property Act. The mort- 
gagee-first defendant brought the property to 
sale by auction, as the money had become 
due. The auction sale was held on 13th 
February, 1969. Thereafter on 17th March, 
1969, the plaintiff filed a suit for redemption. 
The trial Court dismissed the suit and held 
that the auction sale was valid. On appeal 
by the plaintiff the lower appellate Court held 
the auction sale was collusive and not valid 
and allowed the appeal. The first defendant 
and the purchaser at the auction filed second 
appeals, 


Held: The conferment of a power of sale 
without intervention of ‘Court in a mortgage 
deed by itself will not deprive the mortgagor 
of his right to redemption. The mortgagor’s 
right to redeem will survive until there has 
been completion of the sale by the mortgagee 
by a mortgage deed. Only on such comple- 
tion by execution and registration, the mort- 
gage could be said to have been extinguished 
or discharged and so long as the mortgage is 
not extinguished the right of redemption 1$ 
always available to the mortgagor. 

[Paras. 10, 11.] 





*S.A. Nos. 1685 and 1703 of 1977 and 


C.M.P. No. 9877 of 1977. 
21st January, 1981. 
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Subséqiuént to thé dismissal of the suit for 
redemption, on 22nd July, 1975, the sale deed 
was in fact executed and registered on 11th 
August, 1975 in pursuance of the auction 
sale held earlier on 13th February, 1969. 
Since, at the time when the appellate Court 
considered the question of the right of redemp- 
tion of the plaintiff, the sale had been com- 
-pleted and the conveyance had been effected, 
the mortgage itself had become extinguished 
and there was nothing for the plaintiff to 
redeem. [Para. 12.] 


The doctrine of lis pendens could not be 
applied to the case of a mortgage executed 
prior to the suit wherein the right of private 
sale was conferred on the mortgagee. The 
result therefore, is that though the suit for 
redemption was maintainable in spite of the 
tight conferred on the mortgagee to bring the 
property to sale under section 69 of the 
Transfer of Property Act, the suit itself could 
not be decreed as the property had subse- 
quently been sold and the sale deed had been 
executed and registered pending disposal of 
the suit, extinguishing the mortgage itself. 
Accordingly, the suit for redemption was 
liable to be dismissed. [Para. 14.] 


Cases referred to:— 


Narandas v. S. A. Kamitam, (1977) 3 S.C. 
C. 247: (1977) 2 S.C.R. 341: A. I. R. 
1977 S.C. 774; N. Ramakrishna Mudali v. 
Official Assignee, (1922) 43 M. L. J. 566: 
I.L.R. 45 Mad. 774: 16 L.W. 133: ALR. 
1922 Mad. 390 (2). 


Appeal against the decree of the City Civil 
‘Court (1st Additional Judge), Madras, dated 
6th November, 1976 in A.S. No. 281 of 1975, 
preferred against the decree in O.S. No. 1665 
of 1969, III Assistant Judge, ‘City Civil ‘Court, 
Madras etc. 

S. J. Samiullah, for Appellant. 


A. S. A. Tajuddin, M. S. Yusuf, K. Kesava- 
nath Davey, S. B. Fazuluddin, Mahaboob 
Badsha and Vedantham Srinivasan, for Res- 
pondents. 


The Court delivered the following 


JupcmEeNT.—The first respondent-plaintiff 
filed O.S. No. 1665 of 1969 on the file of the 
Third Assistant Judge, City Civil Court, 


Madras, for redemption of a mortgage, dated suit, O.S. 


THE MADRAS LAW JOURNAL REPORTS 


[198% 


13th February, 1960 executed in favour of 
the first defendant in respect of the property 
originally known as door No. 19, Mohammed 
Hussain Khan Lane, ‘Royapettah, Madras. 
The mortgaged property originally belonged to 
defendants 4 to 7 in the suit and they had 
executed the mortgage, dated 13th February, 
1960, for a sum of Rs, 4,000. There was a 
partition of door No. 19 in the family of the 
owners and the property was renumbered as 
door Nos. 19-A, 19-B and 19-C. Door 
Nos. 19-A and 19-B were allotted to defen- 
dants 4 to 6 and door No. 19-C to the seventh 
defendant, who died pending suit and whose 
legal representatives are defendants 9 to 13 in 
the suit. On 2nd July, 1967, defendants 4 to 
6 agreed to sell to the plaintiff the equity of 
redemption in the property, door No. 19-A, 
measuring 800 sq. ft. for Rs. 9,000 and receiv- 
ed an advance of Rs, 250. As per the reci- 
tals in this agreement of sale, a sum of 
Rs. 4,000 out of the sale consideration -will 
have to be in discharge of the mortgage, 
dated 13th February, 1960. Subsequent to 
this agreement in favour of the plaintiff the 
plaintiff also got a mortgage over the 
same property, namely, door No. 19-A 
on 19th July, 1967. The amount is supposed 
to have been borrowed by defendants 4 to 7 
under the mortgage for the purpose of dis- 
charging an earlier mortgage in favour of the 
third defendant. When defendants 4 to 6 
refused to execute the sale deed in pursuance 
of the agreement of sale, dated 2nd July, 
1967, the plaintiff herein filed O.S. No, 441 
of 1967, on the file of the City Civil Court, 
Madras, praying for a decree for specific per- 
formance of the agreement of sale, dated 2nd 
July, 1967, and for sale of door No. 19-A. 
When this suit was pending, since the mort- 
gage money due under the mortgage, dated 
13th February, 1960 in favour of the first 
defendant had become due and had-not been 
paid, the mortgagee exercised his power of 
sale under section 69 of the Transfer of Pro- 
perty Act, under the document and brought 
the property to sale through the 8th defen- 
dant-auctioneers. The property was sold by 
auction on 13th February, 1969 and the 14th 
defendant purchased the same. Thereafter 
this suit was filed on 17th March, 1969 pray- 
ing for redemption of the mortgage, dated 14th 
February, 1960. Pending the present suit the 
No. 441 of 1967 for specific perfor- 
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mance was also decreed and on 4th December, 
1970 the sale deed was executed in favour of 
the plaintiff herein in respect of door No, 19-A, 
The plaintiff in the present suit had pleaded 
that the sale held on 13th March, 1969, was 
not valid and that the plaintiff is entitled to 
redeem the mortgage in favour of the first 
defendant. The plaintiff also contended that 
only a sum of Rs. 2,450 was due under the 
mortgage and that he is entitled to a decree 
for redemption on payment af that. money. 
The second defendant had been impleaded in 
the suit, since he was the party who bid at 
the auction on behalf of the 14th defendant pur- 
chaser. The 3rd defendant had been im- 
pleaded as a party on the ground that he is 
the second mortgagee in respect of the original 
door No. 19, which included the. present 
door Nos. 19-A, 19-B and 19-C and he also 
happened to be the husband of the: auction 
purchaser. As already stated. defendants 4 
to 7 were the original owners of door No. 19 
which was later sub-divided into door 
Nos. 19-A, 19-B and 19-C, among them- 
selves. Pending the suit, the 7th defendant 
died and his legal representatives are defen- 
dants 9 to 13. The 8th defendant is the 
auctioneering firm and the 14th defendant is 
the real auction-purchaser. 


2. The first defendant contended that the 
suit for redemption was not maintainable, 
that he was entitled to bring the property to 
sale in exercise of his powers under section 69 
conferred under the document without recourse 
to a suit in a civil Court, that the sale held 
by the 8th defendant was valid and binding 
on the plaintiff and that the suit was liable to 
be dismissed. The first defendant also con- 
tended that the alleged payment of Rs. 2.000 
by the plaintiff to the first defendant towards 
the mortgage was rot true and that it was not 
correct to state that only Rs. 2.450 was due 
under the mortgage. The 14th defendant 
stressed that she was the bona fide purchaser 
for valna in the auction held by the auctioneers 
and. the sale cannot be questioned on any 
eround. The defence of the nther defendants 
were almost the same. 


3. The trial Court found that the entire 
amount of Rs. 4,000 was due towards princi- 
pal under the mortgage, that interest as and 
from Ist September, 1967, amounting to 


427 


Rs. 950 and additional interest of Rs. 90 
together with charges payable to the auc- 
tioneers were due under the mortgage and that 
the plaintiff's contention that only a sum of 
Rs. 2,450 was due under the mortgage, is not 
correct. The trial Court also found that the 
conditions for exercise of power under section 
69 were present and satisfied, that the auction 
sale by the auctioneers was legal and valid, 
that the entire property, namely, door Nos. 
19-A; 19-B and 19-C, which were originally 
comprised in door No. 19 described in the 
mortgage was sold in the auction and pur- 
chased by the 14th defendant and that, since 
the sale was valid, the suit for redemption is 
not maintainable. On these findings, the suit 
was dismissed. 


4. The plaintiff preferred an appeal before 
the First Additional Judge, City Civil Court, 
Madras. The lower appellate Court held, 
concurring with the trial Court, that the allega- 
tion of the plaintiff that he had paid 
Rs. 2,000 towards the mortgage to the first 
defendant was not true. The lower appellate 
‘Court further held that the auction sale was 
collusive and not valid and binding on the 
plaintiff. The lower appellate Court then 
proceeded to consider as to whether the plain- 
tiff is entitled to redemption, but, held that he 
was entitled to redeem door No. 19-A alone 
and that too on payment of the two-third share 
of Rs. 4,000 with interest. The reasonings 
for these findings are as follows: The plain- 
tiff had purchased door No. 19-A alone and 
he is also put in possession. By permitting 
the plaintiff to redeem his property alone. the 
defendants will not be in any way prejudiced. 
Since the property door No. 19-A was of an 
extent of 800 sq. ft., which is approximately 
two-third of the total extent the plaintiff should 
be permitted to redeem the mortgage over 
door No. 19-A on payment of the two-third 
of the mortgage money. 


5. ‘Curiously, though the suit was not for 
redemption of the second mortgage in favour 
of the 3rd defendant and though the parties 
did not go to suit in respect of any of the 
rights under the second mortgage, the lower 
appellate Court also held that the plaintiff is 
entitled to redeem the second mortgage in 
favour of the 3rd defendant ‘also on payment 
of two-third of the mortgage money due under 
© 
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the mortgage in favour of the 3rd defendant. 
A decree for redemption was accordingly given 
in favour of the plaintiff enabling him to 
redeem door No. 19-A, Mohamed Hussain 
Khan Lane, Royapettah, Madras on payment 
of the two-third share of the mortgage in 
favour of the first defendant with interest from 
September, 1967, till payment and two-third 
share of Rs. 2,000 to the 3rd defendant. 


6. The first defendant has preferred S. A. 
No. 1703 of 1977 questioning the decree for 
redemption of the mortgage in his favour and 
the finding of the lower appellate Court that 
the auction is not valid. The 14th defendant 
along with her nominee, who bid at the auc- 
tion, namely, the 2nd defendant, has filed S. 
A. No. 1685 of 1977 questioning the finding 
of the lower appellate ‘Court that the auction 
sale was collusive and not valid and they have 
contended that subsequent to the dismissal of 
the suit on 22nd July, 1975, the 14th defen- 
dant in fact had got the sale deed executed 
and registered in her favour on 11th August, 
1975. They therefore, contended that the 
suit for redemption is not maintainable. The 
plaintiff has not filed any appeal questioning 
his right nor his liability to redeem the second 
mortgage in favour of the third defendant. 


7. The appellants in S.A. No. 1685 of 1977 
have produced the original sale deed executed 
in favour of the 14th defendant in pursuance 
of the auction held under section 69, with a 
petition C.M.P. No. 9877 of 1977, to receive 
the same as an additional document. Since, 
the document came into existence subsequent 
to the dismissal of the original suit, I have 
ordered that petition to receive the additional 
document and the same -would now become 
part- of the evidence. 


8: These two second appeals filed by the 
first and 14th defendants, therefore, relate and 
could relate to the rights of the plaintiff to 
redeem door No. 19-A alone and the discus- 
sion hereafter only relates to that door num- 
ber and the decree dismissing the suit for 
redemption so far as door Nos. 19-B and 
19-C are concerned, has become final. 


9. It will be useful now first to discuss as 
to whether the auction held by the auctioneers 
was collusive and not valid, There is no 
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dispute that the conditions necessary for invok- 
ing the power under section 69 were present 
and, therefore the sale itself cannot be ques- 
tioned on the ground that it is violative of 
section 69. The sale was held by the auc- 
tioneers after notice to the plaintiff and defen- 
dants 4 to 7. Wide publicity was given and 
the sale was also advertised in the Hindu. 
The plaintiff objected to the sale and he did 
not plead that he had no notice of it. In 
fact, there was no allegation of any procedural 
irregularity in the conduct of the sale. The 
sale has been held to be collusive and not 
valid and binding on the plaintiff on the ground 
that the plaintiff had objected to the auction, 
that the auction-purchaser is the wife of the 
second mortgagee, that the sale was held “after 
knowing that the plaintiff had taken sale of 
the properties of the defendants 4 to 6” and 
that out of the six persons who bid at 
the auction and who have attested the auction 
proceedings, none were examined to show that 
the second bidder in the auction was no other 
than the plaintiff’s wife. It may be men- 
tioned that the defendants also contended that 
the plaintiff's wife also took part in the aus- 
tion but was not a successful bidder. I am 
wholly at a loss to understand as to how on 
these grounds the learned appellate Judge 
could have come to the conclusion that the 
auction-sale was collusive and not valid. I 
may also point out that there was no allega- 
tion in the plaint that the auctioneers colluded 
with the mortgagee or anybody against the 
interest of the plaintiff or that any fraud was 
committed by the auctioneers. Since there 
was no allegation against the auctioneers of any 
fraud or malpractice or collusiveness the auc- 
tioneers had also not filed any written state- 
ment. There was also no issue relating to the 
fraud or collusiveness of the auctioneers. 
The lower appellate Court seems to have 
imagined such an allegation and posed the 
same as one of the points for determination 
in the appeal. ‘Apart from these facts, I 
am unable to see as to how the fact that the 
wife of the second mortgagee is the auction- 
purchaser or the fact that the second bidder 
was the plaintiff’s wife could in any way estab- 
lish that there was collusion between. the auc- 
tioneers and the morteagee-first defendant. 
Even the judgment does not state what was 
the collusion or fraud that was committed bv 
the auctioneers in this regard, The statement 
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that the sale was held ‘after knowing that the 
plaintif had taken sale of the properties of 
the defendants 4 to 7’ was also factually in- 
correct. As already stated the suit for speci- 
fic performance was filed on 7th August, 1968 
and it was pending when the sale in exercise 
of the power under section 69 was held on 13th 
March, 1969. It was only on 4th December, 
1979, long subsequent to the  auction-sale, 
that the sale deed in respect of door No. 19-A 
was executed in favour of the plaintiff. To 
say the least, the point posed and the reason- 
ings are all imaginary and the finding is per- 
verse. I accordingly set,aside the finding 
that the auction sale. held by the 8th defen- 
dant or the purchase by the 14th defendant is 
not valid. The sale is perfectly valid and 
binding on the plaintiff. 


10. It was next contended by the Jéarned 
counsel for the plaintiff-respondent relying on 
a decision reported in Narandas v. S Kam- 
fam’, that the plaintiff is entitled to file a suit 
for redemption and that the suit could not be 
dismissed solely on the ground that, pending 
the suit, the property was sold under section 
69 of the Transfer of Property Act. In this 
roa the Supreme Court held:— 


“The right of redemption which is embodied 
in section 60 of the ‘Transfer of Property 
Act is available to the mortgagor unless it 
has been extinguished by the act of parties. 
The combined effect of section 54 .of the 
Transfer of Property Act and section 17 of 
_ the Indian Registration Act, is that a con- 
tract for sale in respect of immovable pro- 
perty of the value of more than one hundred 
rupees without registration cannot extinguish 
the equity of redemption. In India it is 
only on execution of the conveyance and 
registration of transfer of the mortgagor’s 
interest by registered instrument that the 
mortgagor’s right of redemption will be 
extinguished. The conferment of power to 
sell without intervention of Court in a mort- 
gage deed by itself will not deprive the 
| mortgagor of his right to redemption. The 
extinction of the right of redemption has 
to be subsequent to the deed conferring such 
power. The right of redemption is not 





— rg ma 


1. (1977) 3 S.C.C. 247: (1977) 2 S.C. 
R: 341; A.I.R, 1977 S.C, 774, | 
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extinguished at the expiry of the period. 
The equity of redemption is not extinguished 
by mere contract for sale. 


The mortgagor’s right to redeem will sur- 
vive until there has been completion of sale 
by the mortgagee by a registered deed. 
In England, a sale of property takes place 
by agreement but it is not so in our country. 
The power to sell shall not be exercised 
unless and until notice in writing requiring 
payment of the principal money has been 
served on the mortgagor. Further section 
69 (3) of the Transfer of Property Act 
shows that when a sale has been made in 
professed exercise of such a power, the title 
of the purchaser shall not be impeachable 
on the ground that no case had arisen to 
authorise the sale. Therefore, until the 
sale is completed by registration the mort- 
gagor does not lose his right of redemption. 


It is erroneous to suggest that the mort- 
gagee is acting as the agent of the mortgagor 
in selling the property. The mortgagor 
exercises his: right under a different claim’. 
The mortgagee’s right is different from the 
mortgagor’s. The mortgagee exercises his 
right under a totally superior claim which is 
not under the mortgagor, but against him. 
In other words, the sale is against the mort- 
-gagor’s wishes. Rights and interests of the 
mortgagor-and the mortgagee in regard to 
‘sale are conflicting. 


In view of the fact that only on execution 
of conveyance; ownership passes from ane 
party to another it cannot be held that the 
mortgagor lost the right of redemption just 
because the property was put to auction. 
The mortgagor has a right to redeem un- 
Jess the sale of the property was complete 
by registration in accordance with the pro- 
visions of the. Registration Act.” 


11. It may be seen from the facts in that 
case that the mortgagee brought the property 
to sale on 14th April, 1971 for recovery of a 
sum of Rs. 1,22,888-22. The highest bid was 
for Rs. 1,31,001.25 per cent. of the sale con- 
sideration was paid on the date of auction 
and the remaining was paid to the attorneys 
of the mortgagee and the auction-purchaser 
took possession of the property on 17th April, 
1971, But no sale deed as such had heen 
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executed. On 13th August, 1971, the mort- 
gagor filed a suit on the file of the Officer on 
Special duty, under the Co-operative Societies 
Act, who is the competent authority, for 
redemption of the mortgage against the auc- 
tion-purchaser and the mortgagee. The mort- 
gagor obtained an ey parte injunction against 
the execution of the sale deed, which was 
later, of course, vacated but, in the meantime, 
the auction-purchaser filed a writ petition in 
the Bombay High Court under Article 226 of 
the Constitution and, by an order, dated 16th 
June, 1971, the Bombay High Court directed 
that the status quo should be continued and 
that the auction-purchaser shall not be dis- 
possessed pending disposal of the redemption 
suit. The mortgagor society borrowed a sum 
of Rs. 1,31.000 and paid the sum to the mort- 
gagee on 15th October, 1972, when the suit 
for redemption was pending with the officer 
on special duty. On 16th January, 1975, the 
Officer on special duty delivered the judgment 
holding that the dispute was maintainable 
under section 91 of the Maharashtra Co-ope- 
rative Societies Act, and that the mortgagor 
was not entitled to challenge the auction sale 
held on 14th April, 1971. | However, since 
the conveyance itself had not been executed 
and registered in pursuance of the auction sale, 
the mortgagor to sell the: mortgaged property 
perty. Jt is in these circumstances, the ques- 
tion came up for consideration before the 
Supreme Court as to whether the mortgagor 
can exercise his right of redemption after the 
mortgagee, with power of sale gives notice to 
the mortgagor to sell the mortgaged property 
by public auction and sells it by public auc- 
tion. As may be seen from the facts stated 
above. the right of redemption could subsist 
only in a case where the conveyance was not 
completed by execution of the sale deed and 
registration of the same in pursuance of ihe 
auction. The ratio of the judgement in my 
opinion. is that only on such completion bv 
execution and registration, the mortrage could 
be said to have been extinguished or discharged 
and. so long as the mortgage is not extin- 
onished. the risht of redemption is always 
available fo the mortgagor. 


12. Subsequent to the dismissal of the suit 
for redemption, on 22nd July, 1975, the sale 
deed was in fact executed and registered on 
11th August, 1975, in pursuance of the auction 
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sale held on 13th March, 1969. Since, at the 
time when the appellate Court considered the 
question of the right of redemption of the 
plaintiff, the sale had been completed and the 
conveyance had been effected, the mortgage 
itself had become extinguished and there was 
nothing for the plaintiff to redeem. The 
decision of the Supreme Court referred to 
above, therefore, should not have been relied 
on by the plaintiff in support of his plea that 
he was entitled to redeem in spite of the 
auction sale. 


13. The next question that calls for a deci- 
sion is as to whether by reason of section 52 
of the Act, and the doctrine of lis pendens con- 
tained therein, the sale deed executed on 11th 
August, 1975, would be hit by lis pendens and 
therefore is not binding on the plaintiff. The 
suit shall be deemed to be pending, under the 
Explanation to section 52, from the date of 
presentation of the plaint till the date of 
expiration of any period of limitation prescri- 
bed for execution of any decree in these pro- 
ceedings. When the appeal is filed in time 
against the decree dismissing the suit, there 
is a continuation of the proceedings and, there- 
fore, certainly, the sale deed executed on 11th 
August, 1975, shall be deemed to have been 
done when the suit for redemption was pend- 


ing. i is 
14. But, it has been held by a Division 
Bench of this Court in N. Ramakrishna 


Mudali v. Official Assiqnee, Madras', that— 


E the doctrine embodied in sec- 
tion 52 of the Transfer of Property Act, 
has no application whatever to a mortgagor 
who has been given under the mortgage an 
express power of sale and tbat he cannot, 
by starting a suit, perhaps a perfectly hope- 
less suit for redemption derogate from that 
which he has on express terms conferred 
upon the mortgagee by the instrument, 
namely, the power of sale. 


It appears to us that that is the only logical 
result that can be arrived at and we agree 
with the view of the Bombay High Court 
that to hold otherwise would simply be to 
tear up the instrument which contains the 
contract agreed upon between the parties” 











1. 43 M.L.J. 566:1.L.R. 45 Mad, 774: 
16 L,W. 133: A,T.R. 1922 Mad, 390 (2), 
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Though the learned Judges have stated that 
this principle has been held in a series of 
cases of the Bombay High Court, reference to 
these judgments has not been given. The 
ratio of this judgment is clear and it jis. this. 
The doctrine of lis pendens cannot be ‘applied 
in a case where the assertions of the right dur- 
ing the pendency of the proceedings is with 
reference to the right that existed prior to the 
institution of the suit. In other words, the 
doctrine applied to proceedings or creation of 
rights pending the suit and it will not affect a 
right existing before the suit. In this parti- 
cular case, the sale was held on 13th March, 
1969. It might be argued that the right dates 
back to 13th March, 1969, prior to the suit 
but it is not necessary for me to decide it for 
the purpose of this case, since the right to 
bring the property by private sale is contained 
in the document and the right was not created 
during the pendency of the suit itself. In 
these circumstances, the doctrine of lis pen- 
dens could not be applied to the case of a 
mortgage executed prior to the suit wherein 
the right of private sale was conferred on the 
mortgagee. The result, therefore, is that, 
though the suit for redemption was main- 
tainable in spite of the right conferred on the 
mortgagee to bring the property to sale under 
section 69 of the Act, the suit itself cannot 
be decreed as the property had subsequently 
been sold and the sale deed had been execut- 
ed and registered pending disposal of the 
suit, extinguishing the mortgage itself. 
Accordingly, the suit for redemption is liable 
to be dismissed. The second appeals are 
allowed, the judgment and decree of the 
lower appellate Court are set aside, in so far 
as it related to door No. 19-A, Mohammed 
Hussain Khan Jane, Royapettah, Madras and 
those of the trial ‘Court are restored. There 
vill be no order as to costs. 


el Appeals allowed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT ~N. Balasubrahmanyan, J. 


S. Ramiah Thevar Petitioner” 
U. 
Balasundaram Respondent. 


Negotiable Instruments Act (XXVI of 1881), 
section 20—Scope of section — {nchoate 
stamped instrument—Person completing the 
instrument not a holder in due course — 
Maker or the person who signed not liable 
under the Act. 


Section 20 of the Negotiable Instruments Act, 
talks of an inchoate stamped instrument 
which is the very negation of a negotiable 
instrument, since all that it contains is the 
Signatire of the maker on a stamp paper. 
section 20 lacks the material words “uncondi- 
tional undertaking’. The mere implied 
prima facie authority conferred by section 20 
of the Act, on the person to whom such a 
paper is delivered to write out the instrument 
or to complete the instrument is not, enough 
by itself to clothe the instrument with all the 
characteristics of a full-fledged negotiable 
instrument. All that section 20 confers on 
the deliveree of the stamped paper is an 
implied prima facie statutory authority autho- 
rising him to complete the instrument or to 
write up the full text of the instrument deli- 
vered to him. The section does not say that 
by the very act of his filling up the blanks, 
the person to whom the paper is delivered 
acquires the right of a promisee under a 
promissory note. [Para. 13.] 


A person who makes himself the payee of an 
inchoate document by writing up or complet- 
ing the negotiable instrument in a blank paper 
cannot be regarded as a holder in due course 
of that document. It follows, therefore, that 
he cannot render liable the maker or the 
person who signed that blank document as a 
person who is liable under the Negotiable 
Instruments Act, within the meaning of the 
second part of section 20. [Para, 14.] 


a7 FE ae ht Tin eT ale 


*C.R.P. No. 1908 of 1979. 
22nd April, 1981. 
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Case referred to:— 


Tarachand v. Sikri Brothers, I.L.R. (1953) 
Bom. 717: 55 Bom.L.R. 231: A.I.R. 1953 
Bom. 290. 


Petition under section 115 of Act V of 1908 
to revise the order of the District Munsif 
Court, Tirunelveli in O.S. No. 896 of 1978, 
dated 3rd February, 1979. 


V. Sridevan, M. Balachandar, Mrs. Kousalya 
Balachandar and P. G. Sethurathanam, for 
Petitioner. 


Sam V. Chelliah and T. Rajakumar, for 
Respondent. 


The Court made the following 


Orper.—This is a revision brought by the 
plaintiff in a simple money suit of a small 
cause nature against the respondent. The 
suit was brought for the recovery of Rs. 550 
and interest at 12 per cent. per annum thereon 
on a promissory note. The defendant resist- 
ed the suit. He pleaded that there was no 
cause of action for the suit. More parti- 
cularly he pleaded that the suit promissory 
note could not be sued upon, because he 
merely signed his name on a stamped paper 
which was blank, and.it had been filled up 
at the instance of the plaintiff to make it 
appear that it was for Rs. 550. The truth, 
according to the defendant was, his signature 
on a stamped blank paper was taken by the 
plaintiff in accordance with the plaintiff’s 
practice in such transactions. According to 
the defendant, he had borrowed a sum of 
Rs. 220 agreeing to repay it in monthly 
instalments of Rs. 22 and that by June, 1976, 
that loan had been discharged by him in 
that manner. Nevertheless, according to the 
defendant, the plaintiff had obtained stamp 
paper with his signature only in accordance 
with the practice followed by the plaintiff in 
such transactions. The plaintiff, it was alleged, 
undertook to return the blank stamped paper 
when the Ioan of Rs. 220 was fully discharg- 
ed by the defendant. In fact, however, even 
after the loan of Rs. 220 was fully discharged, 
the plaintiff did not return the stamped paper, 
but had given a false information to the 
effect that he had destroyed that piece of 


paper. 
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2. At the trial, the suit promissory note 
was marked in evidence by the plaintiff. He 
also gave oral evidence as P.W. 1. ‘Another 
witness called on by him at the trial was 
P.W. 2, who represented that he was the 
scribe of the document. Their evidence was 
that the defendant did not sign any blank 
paper, but entered his signature only after 
the text of the promissory note had been writ- 
ten. The defendant in his testimony denied 
these allegations. He deposed that he only 
gave the blank stamped paper carrying his 
signature, on the undertaking that the plain- 
tiff would return it after the earlier loan of 
Rs. 220 was discharged. 


3. The learned District Munsif considered 
the oral evidence of the witnesses on either 
side and also examined the promissory note, 
marked by the plaintiff, as the foundation of 
the suit claim. The learned District Munsif 
found that there were scorings and internal 
contradictions in the so-called promissory, 
note. He also found a discrepancy between, 
the evidence on the plaintiff’s side and the 
pleadings on the basis of which the suit claim 
was sought to be (sic) made. According to 
the plaint, the defendant executed the promis- 
sory note for Rs. 550 on 21st November, 
1977, on the defendant receiving the amount 
on that very day. In contrast, the evidence 
of the plaintiff as well as the scribe of the 
text of the promissory note was to the effect 
that the defendant had received the amount on 
19th November, 1977, but, executed the pro- 
missory note two days later, namely on 21st 
November, 1977. The learned District Mun- 
sif found, there was a correction regarding the 
date of the promissory note, which could not 
be reconciled either with the date of execu- 
tion of the promissory note or with the dates 
of payments according to the English calen- 
dar, namely, 18th November, 1977 and 21st 
November, 1977. The learned District Mun- 
sif also found that there was a correction in 
the Tamil Andu set out in the promissory 
note. The Tamil Andu 1152 was found cor- 
rected into 1153 and this introduced another 
element of incongruity in the document. On 
this analysis of the evidence, the learned Dis- 
trict Munsif recorded a finding that the pro- 
missory note was written subsequent to the 
signature entered by the defendant on the 
stamps. He further found that the plaintiff 
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had failed to establish. that on 21st Novem- 
ber, 1977, the defendant had borrowed the 
sum of Rs. 550-and executed the suit promis- 
sory note. The learned District Munsif was 
inclined to believe the evidence of the defen- 
dant as more probable. On the basis of this 
evaluation of the evidence, the learned 
District Munsif dismissed the suit. 


4. In this revision, learned counsel, 
Mr. Balachander appearing for the plaintiff, 
urged that the dismissal of the suit by the 
Court below on the ground that there was no 
cause of action for the suit, was without juris- 
diction. Learned counsel submitted that the 
two ,materia] issues which were framed for 
trial were—(1) Whether the failure of consi- 
deration pleaded by the defendant is true? 
(2) Whether the «discharge pleaded by the 
defendant is true? .Mr. Balachander pointed 
Out that there was no distinct issue to, the 
effect that there, .was no cause of action for 
the suit. In the. grounds of revision, the con- 
tention was not stated precisely on these terms. 
What: was urged in the grounds was that the 
‘Court below ought not to have expected the 
plaintiff to prove the case when the issues were 
framed in the suit, properly imposing the bur- 
den on the defendant. 


5. Tam, however, satisfied that on the find- 
ing of the Court below that the suit promis- 
sory note was only a blank stamped paper 
signed by the defendant and that the entire 
text was subsequently written into it by or at 
the instance of the plaintiff, the complexion 
of the suit had completely changed. The 
Court had then to decide whether on the basis 
of such an instrument, the plaintiff could 
obtain a decree against the defendant. In this 
case, the question of the defendant pleading 
that he had: obtained only a smaller loan and 
even that loan had been discharged by him 
receded into the- background. It was in this 
sense that. the Court below had felt that the 
responsibility of the plaintiff is-to prove that 
he had a cause of action which can be enforced 
against the defendant in this suit on this basis 
on the so-called promissory note. The fact 
that no distinct issue was framed in this‘man- 
ner does not, in my opinion, vitiate the deter- 
mination of ie Court below. ; 


6. It 1S wall cettled that where parties 
adduce evidence on disputed questions of fact 
M L tom 55 
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or law and argue the matters before the trial 
Court, and the Court proceeds to decide. that 
point as if there had been an issue framed on 
the subject, then that decision cannot be set | 
aside in appeal on the ground that no issue 
was actually framed at the trial. This view 

of the course of a trial is based on the princi- | 
ple that a mere omission to frame an issue is | 
not fatal to the trial of a suit. The question 

would be entirely otherwise, if the point 

decided has not been raised in the written 

Statement. In the present case, however, it 

has been very clearly raised by the defendant 

in his written statement that there is no cause 

of action for the plaintiff on the basis of the 

so-called promissory note, on which he had 

founded the suit claim. I must therefore 

reject the technical plea raised by Mr. Bala- 

chander, that the decision of the Court below 

was not-on any distinct issue framed, as such, 

at the inception of the trial. 


7. The defendant’s learned counsel then sub- 
mitted that there was no material for the Court 
below to hold that the suit promissory note 
was not executed by the defendant as a pro- 
missory note fully written up at the time of 
its execution. This point goes into the region 
of fact. I have already summarised the find- 
ings of the Court below, as well as the mate- 
rial basis for such findings. I am satisfied 
that there was ample evidence in support cf 
the learned District \funsif’s findings that the 
defendant merely gave a signed blank stamped 
paper on which the plaintiff or the scribe had 
written up the full text of the promissory note. 
J have, therefore, got to accept that finding, 
without question in this revision. 


8. Mr. Balachander then submitted tbat 
even on the basis that the defendant had 
signed the stamped. but, blank paper which 
was subsequently filled up in full hy the plain- 
tiff, the plaintiff was entitled to file a sult on 
the promissory note, which he had written into 
that paper. For this submission. learned 
counsel relied entirely on section 20 of the 
Negotiable Instruments Act, 1881. Defore 
considering what section 20 provides for. it 
may be stated that a ‘promissory note’ has 
heen defined under that Act, as an instrument 
in writihé containing an unconditional under- 
taking. signed by the maker, to pay a certain 
sum of money only to, or to the order of, a 
certain person or to the bearer of the instru- 
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ment. This’ definition clearly shows that what 
is signed by the maker of a promissory note 
must be an instrument which itself contains an 
unconditional undertaking. This at once 
excludes the signing by the maker of a blank 
piece of paper, whether stamped or unstamped. 
Tt is in the context of this definition of ‘pro- 
missory note’ under the Act, that section 20 
of the very same Act assumes significance. 


9. Section 20 of the Act deals with what are 
called in the marginal note as ‘inchoate stamp- 
ed instruments’. ‘According to this provision, 
where a person signs and delivers to another 
a paper stamped in accordance with the law 
relating to negotiable instruments as Su sh, 
then the person who signs is thereby giving 
prima facie authority to the holder of that 
instrument, either to make it as.a complete 
negotiable instrument or to fill up the blanks 
and make it into a-complete negotiable instru- 
ment for such amount not exceeding the 
amount covered by the stamp affixed thereon. 
This provision is contained in the first part of 
section 20 of the Act. The section also c®^u- 
tains another part to which I shall refer a 
little later. 


10. Mr. Balachander relying on this part of 
the section, turned to the facts of the present 
case. He said that even according to the 
defendant, he signed the suit promissory note 
containing the revenue stamp of the value of 
twenty paise. He also referred to the admis- 
sion of the defendant, both in his written 
statement and in the course of his testimony 
at the trial, which was to the effect that after 
signing his name on the stamp in a blank paper 
be gave that paper to the plaintiff. Accor- 
ding to Mr. Balachander, these. facts perfectly 
fit in with the requiréments of section 20 of the 
Negotiable Instruments Act, and - therefore. 
when the plaintiff proceeded to enter the full 
text of the promissory note in the stamped 
and signed paper passed on by the defendant, 
the plaintiff had the fullest statutory authority 
to do so under section 20 of the Act. 


11. It seems to me that in so far as this 
part of the learned counsel’s submission 1s 
concerned, I may agree with him that on the 
facts of the present case, the plaintiff must be 
held to ‘have acquired prima facie authority to 
enter the full text of the promissory ‘note, the 
moment the defendant had passed on the 
signed stamped paper.in his favour, but, I 
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cannot accept the further implication in the: 
argument that the Court is bound to.accept the: 
textual writings on the promissory note made 
by the plaintiff as covered by incontestable- 
authority. For, under the express. terms of 
section 20, the delivery of a stamped paper 
signed by'a person ` only gives prima facie 
authority to-the person to whom it is delivered’ 
to enter on it words of a kind to make it into 
a negotiable instrument. (Mark the expres- 
sion ‘prima facie’). This indicates that the 
tule laid down by section 20 of the Act is 
not a rule of law, bit’ merely a rule of evi- 
dence. The rule of evidence is that in a case 
covered by the section, the burden’ is upon the 
person who signs the instrument, and who deli- 
vers that instrument to another to show that 
he did not thereby intend to confer any autho- 
rity on the latter-to complete the instrument 
and make it into a negotiable instrument to 
be dealt with as such. In the present case, 
the defendant, both in his pleadings and’ in his 
evidence has clearly taken the stand that the 
delivery of this blank stamped and signed 
paper by him into the hands of the plaintiff 
was not to invest the plaintiff with the autho-- 
rity to convert it into a full-fledged promis- 

sory note, but, was only intended to be kept 
by the plaintiff in terrorem, to be returned to 

him when the earlier advance of Rs. 220 had’ 
been discharged. This stand taken by the 

defendant had been accepted by the Court 
below. If this determination by the Court 
below can be regarded as one of fact that would 
have the effect of meeting the arguments of 
Mr. Balachander based on the first part of 
section 20 of the Negotiable Instruments Act. 


12. Mr. Balachander, further submitted that 
the Court below did not properly go into this 
aspect, since the question was not discussed’ 
by the Court below on the basis of section 20’ 
of the Act at all. I quite see the learned’ 
counsel’s point, but at the same time, I do 
not wish to send the case back for a proper 
consideration on this aspect of the evidence. 
For, even on the footing that there was prima 
facie authority for the’ plaintiff in this case to 
fill up the blanks or write the whole text of the 
promissory note in the blank space of the 
document handed over to the plaintiff. J anr 
of the view that the plaintiff is not entitled to 
maintain the suit claim on the basis of the 
promissory note.’ This conclision of mine-is 


fo) Gwe tJ 
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based on what is provided for in the second 
part of section 20 of the Act. This part. of 
the section enacts that where a blank stamped 
paper had been signed and passed by one per- 
son in favour of another and where in exer- 
cise of the prima facie authority the latter pro- 
ceeds to enter upon the stamped paper a full- 
fledged promissory note or other negotiable 
instrument, then that would have the effect of 
rendering the person who had signed the instru- 
ment as if he had executed a regular promis- 
sory note for the amount mentioned in the 
instrument subsequent to his signature. - It is 
however, to be remembered that the liability 
of the person signing the blank stamped payer 
is limited only to a holder in due course. The 
attempt of Mr. Balachander in the course of 
his argument was to make out that the plain- 
tiff in this case occupies the position of a 
‘holder in due course’ with reference to this 
Suit promissory note and nonetheless so far the 
fact that he was the payee under the promis- 
sory note. I do not accept this argument as 
tenable on a correct understanding of the scope 
of this part of the provisions of section 20 of 
the Negotiable Instruments Act. 


13. It is true that under the Negotiable 
Instruments Act, the ‘holder’ of a promissory 
note is defined as any person entitled in his 
own name to the possession of the promissory 
note and to receive or recover the amount 
due thereon. But, a ‘holder in due course’ 
under section 9 of the Act is defined as a per- 
son who, for consideration becomes the pos- 
sessor Of a promissory note under section 9: 
this expression includes the payee of a pro- 
missory note only if it is payable to order and 
the holder, would be a ‘holder in due course’ 
only so long as the amount mentioned in the 
instrument is still payable. The argument of 
Mr. Balachander was based on these defini- 
tions of ‘holder’ and ‘holder in due course’ in 
the Act. I. however, think that’ the liability 
of a person signing a blank stamped paper is 
strictly confined to a holder in due course after 
the instrument is fully written over. Such 
a lability does not extend to the person to 
whom the blank paper is delivered in the first 
instance. A look at section 20 of the Nego- 
tiable Instruments Act would show that the 
first part of the section employs the expres- 
sion ‘holder’ of the instrument.to refer to ‘the 
person to whom the signed blank stamped 
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paper. has been delivered. This holder has 
undoubtedly a prima facie statutory authority 

to fill up the blanks or to write up the entire 
text of the promissory note, but, the mere act 
of filling up the blanks or writing up the text 
of the instrument does not make him a holder 
in due course within the meaning of the second 
part of section 20 of the Act. It is this part 
of the section which precisely lays down and 
defines the acope of the liability of the signa- 
tory of the inchoate instrument under the Act. 
The implication of the section is that a mere 
blank stamped paper containing the signature 
of an individual cannot be a promissory note 
or other negotiable instrument. Any Tom, 
Dick or Harry, who gets hold of a blank 
Stamped instrument cannot fill it and set him- 
self up as a ‘holder in due course’ claiming 
rights against the maker of the instrument. 
Even the person to whom the stamped, signed 
paper is delivered is not, in the eye of law, 
entitled to enforce it as against the maker. 

To invest the deliveree of an unstamped signed 
instrument with the trappings of a holder in 
due course would be, to go against the grain 
of the Negotiable Instruments Act, as a whole 
and particularly of the definition of ‘Negotia- 
ble Instrument’ and also of the subsidiary 
definitions of the expressions, “promissory 
note, bill of exchange, and cheque’. The 
statutory definition of ‘promissory note’ insists 
that the instrument must be in writing and it 
must contain an unconditional undertaking in 
writing and that unconditional undertaking 
must be signed by the maker of the instru- 
ment. Otherwise, the instrument cannot be 
called a promissory note. Section 20 of the 
Act talks of an inchoate stamped instrument. ! 
which is the very negation of a negotiable 
instrument, since all that it contains is the 

signature of the maker on a stamp. Section 

21 lacks the material words ‘unconditional 

undertaking’. The mere implied prima facie 

authority conferred by section 20 of the Act, 

on the person to whom such a paper is deli- 

vered to write out the instrument or to com- 

plete the instrument is not enough by itself 

to clothe the instrument with all the - charac- 

teristics of a fullfledged negotiable instru- 

ment. All that section 20 confers on the 

deliveree of the stamped paper is an implied 

prima facie statutory authority authorising him | 
to complete the instrument or to write up the 

full text of the instrument delivered to him. 
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The section does not say that’ by the very ‘act 
of his filling up the blanks; the person to whom 
the papér is delivered,'acquires the right of a 
promiseé under a promissory fiote. Even the 
second: ‘part of section 20, which deals with the 
consequence of filling up the instruments, does 
not, in so many words, confer on the holder 
in due ‘course any right ` of recourse against 
the maker of the instrument. All it does is 
to Jay down that a ‘holder in due course’ who 
has got such an instrument ‘is liable: under 
that instrument in the same way as a regular 
‘holder in due course’ of an’-instrument which 
has never ‘been an inchoate instrument, but has 
been from the very start a fullfledged negotia- 
blé instrument. To spell out from section 20 
f the Act, that the person to whom an incho- 
ate instrument has been delivered and who has 
filled it up by himself would be entitled to all 
he rights of a promisee under a promissory 
note, is to read words in the section which are 
simply not there. 2. Gs 


14; This position which I have derived 
from the words of the section, is supported 
by! an authority of ‘a Division Bench of .the 
Bombay High Court reported in Tarachand 
v. Sikri Brothers'. That was a case where 
the plaintiff gave a loan of Rs. 5,000 to one 
Hariram, who, in turn, gave the plaintiff an 
inchoate: hundi drawn by the defendants for 
that amount. The plaintiff discounted the 
hundi with the Central Bank. The ‘Central 
Bank presented the hundi to the defendants 
for acceptance, but, the hundi was dishonoured. 
Thereupon the Central Bank recovered the 
sum of Rs. 5,000 from the plaintiff, because 
it was the plaintiff who had discounted the 
hundi with the bank. The plaintiff paid the 
amount ‘to the bank and thereafter filed a suit 
against the defendants to recovér Rs. 5,000. 
The defendant’s case was that they .diď' not 
receive’ any consideration from the plaintiff 
and they themselves had been defrauded; by 
Ffariram,. against whom they: had proceeded 
criminally. and. Hariram was subsequently con- 
victed. The question before the Bombay 
High Court was whether the plaintiff had. any 
right under section 20 of’the' Negotiable Instru- 
ments Act under which: -he: could seek to 
recover the amount from the defendants, who 
1 a ee gea a E E ee 

1, T.L.R. (1953} Bom: 717: 55 ‘Bom. 
L.R. 231: A.I.R. 1953 Bom. 290. 
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were ‘the ‘makers ofthe inchoate instrument. 
The Division Bench’ answered the question in 
the negative and against ‘the plaintiff in that 
case, On the facas, it was found that the defen- 
dants had received no consideration whatever 
for the execution ‘of the inchoate hundi and 
there was failure of consideration, but the prin- 
cipal basis for the execution of the inchoate 
hundi there was failure of consideration, but the 
principal basis for the decision of the Divi- 
sion Bench was that the plaintiff could not 
maintain the action by virtue of anything con- 
tained in section 20 of the Negotiable Instru- 
ments Act. Chagla, CJ., speaking for the 
Bench summarised the effect of the provisions 
of section 20 in the following manner; The 
section, he pointed out, provides for two rights 
in respect of two different persons. One is 
the right given to the holder of the document, 
the person who is in possession of the docu- 
ment, the document being an inchoate docu- 
ment and that right is the right to complete 
it.. The other right conferred is upon the 
holder in due course and that right is that even 
though the holder in: due course might come in- 
to possession of a negotiable instrument which 
was not wholly completed by the maker, he has 
the same right against the maker as if the maker 
had himself written out the whole of the docu- 
ment, if the document has been completed by 
the person who has come into possession of 
it as contemplated by section 20. Addressing 
himself to the question whether the person who 
himself filled in the document by making him- 
self the payee, can be regarded as a holder 
in due course so as to exercise the rights 
under that instrument and render the maker 
of the instrument’ liable thereunder. 'Chagla, 
CJ., answered this position in the following 
passage: — 


“The interesting question that arises is 

_ whether the fact that he 
Assuming for the sake of this‘argument that 
the plaintiff had given consideration for the 
document.” ta 


The learned Judge answered this question with 
reference to, the definition: of the expression 
‘holder in. due course’ under ` section 9. 
According to the. learned, Judge it is only 
where-a person:comes info possession of a 
negotiable, instrument; having paid considera- 
tion for it and :being., a bona fide transferee, 
he can be:' regarded as a holder in due 
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course within the meaning of section 9. The 
section implies and contemplates that there 
Must be a negotiation or a transfer to the 
holder in due course by someone who had 
the authority to transfer or negotiate the 
negotiable instrument. The transfer and the 
negotiation must be of a negotiable instru- 
ment and not the transfer of an inchoate 
document which is not a negotiable instru- 
ment at all under the Act. On the basis of 
this reasoning, Chagla, CJ., concluded that a 
person who under the first part of section 20 
had the prima facie statutory authority to fill 
in an inchoate instrument and make it into a 
negotiable instrument, cannot be said to have 
become the holder in due course, since, he 
does not become holder by virtue of negotia- 
tion or transfer of a negotiable instrument. 
What he did was to convert an inchoate docu- 
ment into a completed instrument, and this 
process, which is authorised by section 20 does 
not amount to negotiation or transfer of full- 
pledged negotiable instrument. Hence, a 
person who makes himself the payee of an in 
choate document by writing up or completing 
the negotiable instrument in a blank paper 
cannot be regarded as a holder in due course 
of that document. It follows, therefore that 
he cannot render liable the maker or the per- 
Son who signed that blank document as a 
person who is liable under the Negotiable 
Instruments Act within the meaning of the 
second part of section 20. 


15. I consider the decision of the Bombay 
High ‘Court above cited, as an authority for 
the position that a person, who might have 
lawfully exercised the right under section 20 
of the Negotiable Instruments Act, to convert 
a mere inchoate instrument into a fullfledged 
instrument making himself a payee thereunder, 
cannot by the mere act of conversion of the 
inchoate instrument into a pucca instrument, 
render the person who signed the inchoate 
instrument, as the maker of the negotiable 
instrument. I, therefore, reject the conten- 
tion of Mr. Balachander based on section 20 
of the Negotiable Instruments ‘Act. 


16. Im the events, the dismissal by the Dis- 
trict Munsif of the plaintiff’s suit was quite 
‘justified, although, for reasons which the 
learned District Munsif had not had the oppor- 
tunity of considering at the trial. In the 
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result, this civil revision petition is dismissed, 
and the decree of the learned District Munsif 
is affirmed. Having regard to the basis on 
which I have rendered the decision in this 
civil revision petition, there will be no order 
as to costs. 


S.J. 





Petition dismissed. 


IN THE HIGH COURT OF JUDICA- 
LURE AT MADRAS. 


Present:—TI. N., Singaravelu, J. 


M|s. Gillanders Arbuthnot & Co., Ltd. 
. . Petitioner” 


V. 


Mrs. V. R. Badhrunnissa 


Respondent . 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960), sections 10 (3) 
(a) (ïi), 10 (3) (d)—FPetition for eviction— 
Premises required for landlady’s husband do- 
ing business at Singapore to open an office 
at ‘Madras—Landlady’s requirement held not 
bona fide by Rent Controller — Appellate 
Authority reversing order of Rent Controller 
holding that landlady’s requirement was bona 
fide—Clatm by tenant for protection under 
section 10 (3) (d) under a lease deed renewed 
by the vendor of the landlady — Appellate 
Authority holding that the lease deed was 
executed without proper authority—On revi- 
sion by tenant landlady’s requirement held not 
bona fide. 


The landlady purchased the building on 6th 
April, 1979. The building had a ground 
floor, first floor and second floor. The land- 
Jady filed an eviction petition against all. the 
tenants. Subsequently she entered into some 
arrangement with the tenants occupying the 
first floor and second floor and withdrew the 
eviction petition against them. The ground 
floor was occupied by a company which had a 
renewed lease deed dated 6th April, 1979, for 
a period of five years from the vendor of the 
landlady. The landlady pressed her petition 
against the tenant occupying the ground floor 


A 
*C.R.P. No. 674 of 1981. 
22nd December, 1981. 
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on the ground that the same was required for 
her husband doing business at. Singapore to 
open an office at Madras. The tenant resisted 
the petition and contended that. the require- 
ment of the Jandlady was not true and bona 
fide. The tenant also claimed protection 
under section 10 (3) (d) of the Tamil Nadu 
Act XVIII of 1960. The Rent Controller 
dismissed the petition as not bona fide. How- 
ever on appeal by the landlady, the Appellate 
Authority ordered eviction. The tenant filed 
a revision, l 


Held: Firstly, there was nothing to show 
that the landlady’s husband was actually carry- 
ing on any business at Madras. Secondly, the 
premises that fell vacant had not been occupied 
by the husband. Thirdly, there was no evi- 
dence at all to show that the landlady’s hus- 
band had made any preparations for starting 
the business. These vital points had been 
ignored by the Appellate Authority which had 
come to an erroneous conclusion that the re- 
quirement must be bona fide. [Para. 3.] 


The Appellate Authority committed an error 
and probed into the question whether the 
renewed lease deed was true or not and came 
to the conclusion that the lease deed was 
executed by the vendor, namely, the previous 
owner of the building without proper autho- 
tity. For one thing, the validity of the lease 
deed need not be proved in detail in a pro- 
ceeding under the Rent Control Act and it 
was enough if the tenant prima facie proved 
that He was entitled to be protected under 
section 10 (3) (d) by virtue of a solemnly 
tegistered document. For-another, the rent 
deed also stood scrutiny, and it could not be 
rejected in the manner in which the Appel- 
Jate Authority had done it. [Para. 4.] 


Petition under section 18 of Tamil Nadu Act 
(XVIII of 1960) (as amended by Act XXIII 
of 1973), to revise the order of the Small 
Cause Court, VI Judge, Madras, dated 19th 
December, 1980 in H.R.'A. No. 397 of 1980— 
H.R.C. No. 1829 of 1979, Small Causes 
Court VI, Judge, Madras. 


S. Sampathkumar,’ P. A. S. Kasthurirangan 
and S$. Ramanarayanan, for Petitioner. 


P. K. Jamal Mohd. and J. Rajakalifullah, 
for. Respondent. 
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The Court delivered the following 


JupcmMent.—The tenant is the revision peti- 
tioner. The respondent landlady filed the 
petition for eviction in respect of a non-resi- 
dential building under section 10 (3) (a) 
(iii) on the ground of requirement for the 
occupation of her husband. The tenant con- 
tended that the requirement is not bona fide, 
and that in any event, the landlady is not 
entitled to file a petition before the expiry of 
the lease period agreed to between the par- 
ties. The Rent Controller accepted the case 
of the tenant and dismissed the petition. On 
appeal, the Appellate Authority reversed the 
finding of the Rent Controller and ordered 
eviction. Hence the revision by the tenant. 


2. The premises in question is a multi- 
storeyed building consisting of ground floor, 
first floor and second floor at North Beach 
Road near the Madras Harbour. The tenant 
is Mls. Gillanders Arbuthnot and Co., Ltd. 
The building in question originally belonged to 
South India Flour Mills Ltd., Madras through 
whom the tenant was inducted into posses- 
sion. The landlady, namely, the revision peti- 
tioner herein, purchased the building on 6th 
April, 1979, and thereafter called upon the 
tenant to vacate the premises on the ground 
of requirement for the purpose of business of 
her husband who is a businessman and an 
exporter at Singapore. These facts are not 
disputed. 


3. The first point to be considered is, whe- 
ther the requirement of the premises by the 
Jandlady for the purpose of running the busi- 
ness by her husband is bona fide. It is com- 
mon ground that the Jandlady’s husband is a 
citizen of Singapore doing export and import 
business at Singapore. According to the land- 
lady the demised building at Madras is 
required for the purpose of using it.as a go- 
down. as well as office for the business run and 
carried on by her husband at Singapore. The 
Jandlady’s husband has given evidence as 
P.W. 1 and has stated that he wants to open 
up an office at Madras in the leasehold pre- 
mises so that it will be convenient for him for 
the purpose of his business. It was. elicited 
from him that though he and his father have 
import business at 
Singapore from 1963, onwards, they Have not 


‘chosen to: set up any office at Madras till 
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now. In short, there is no evidence to show 
that the landlady’s husband is carrying on any 
business at Madras on the date of the peti- 
tion. There is also no evidence to show 
that they have made any preparations for 
‘setting up an office or godown at Madras. 
That apart, it was elicited from P.W. 1 
that the landlady filed eviction petitions 
against the tenants in the first and second 
floors, but unceremoneously withdrew the 
Same after some. arrangement with them. 
‘The tenant herein is in occupation of the 
ground floor. Jt was found by the Rent 
Controller that the conduct of the landlady in 
withdrawing the eviction proceedings against 
the tenants of the first and second floors indi- 
cates that the requirement is not bona fide. 
Further, since the tenants in the first and 
second floors have agreed to vacate, P.W. 1 
can easily be accommodated in those pre- 
mises. Placing reliance on these facts, the 
Rent Controller rejected the case of the land- 
lady and held that the requirement is neither 
true nor bona fide. It was also pointed out 
that in the notice, Exhibit R-4, the landlady 
asked the tenant to vacate stating that the 
ground floor will easily fetch a monthly rent 
of Rs. 5,000 at the current market rate, and 
that if the tenant does not vacate, she will 
take action and recover damages at the rate 
of Rs. 5,000 per month. This is yet another 
circumstance to show that the eviction peti- 
tion is motivated and that her only object is 
to get a fat rent from the tenant. On this evi- 
dence, the finding of the Rent Controller is 
justified. However, the Appellate Authority 
has held that there is nothing artificial in a 
Singapore merchant engaged in export and 
Import business having an office at Madras 
near the Harbour. In this view, the Appel- 
late. Authority found that the requirement was 
bona fide. But, the finding of the Appellate 
Authority is contrary to the evidence on re- 
cord and also to the legal requirement under 
section. 10 (3) (a) (ii). Firstly, there is 
nothing to show that P.W. 1 is actually carry- 
mg on any business at Madras. Secondly, 
the premises that fell vacant have not been 
occupied by P.W. 1. Thirdly, there is no 
evidence at all to show that P.W. 1 has made 
amy preparations for starting the business. 
These vital points have been ignored by the 
{Appellate Authority which has come to an 
erroneous «conclusion that the requirement 
must be bona fide. I am unable to sustain 
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the finding of the Appellate Authority that 
the requirement is bona fide. 


4. There is another formidable impediment 
to the landlady seeking eviction of the tenant. 
Exhibit B-8 is a lease deed, dated 6th April, 
1979, executed by the vendor of the landlady 
under which the lease deed was renewed on 
an enhanced rent of Rs, 1,400 per month for a 
period of five years with an option to renew 
for a further term of five years from 1st Janu- 
ary, 1974. Originally, the rent was Rs. 1,100 
and under this lease deed, Exhibit B-8, the 
vendor of the Jandlady had bargained for 
an enhanced rent and executed a rent deed in 
favour of the tenant. The learned counsel for 
the tenant relies upon this registered rent deed, 
Exhibit B-8 and claims protection under sec- 
tion 10 (3) (d). The Rent Controller 
accepted this argument of the tenant. But, 
the Appellate Authority again committed an 
error and probed into the question whether 
the renewed lease deed was true or not, and 
came to the conclusion that the lease deed. 
was executed by the vendor, namely, the pre- 
vious owner of the building, without proper 
authority. For one thing, the validity of the 
lease deed need not be proved in detail in 
a proceeding under the Rent ‘Control Act, and 
it is enough if the tenant prima facie proves 
that he is entitled to be protected under sec- 
tion 10 (3) (d) by virtue of a solemnly regis- 
tered document. For another, the rent deed 
under Exhibit B-8 also stands scrutiny, and 
it cannot be rejected in the manner in which 
the Appellate Authority has done it. It may 
be recalled that the previous owner is a Pri- 
vate Limited Company, namely, the South 
India Flour Mills (Private) Ltd., Madras, 
having Board of Directors bound by the Com- 
pany Law. In other words, it is not a pri- 
vate individual who has entered into a trans- 
action surreptitiously with profit motive. This 
lease deed was executed by one of the Board 
of Directors of the Limited Company, one, 
Rajendra Shah, who had executed the sale 
deed in favour of the present Jandlady. Exhi- 
bit P-1 is a copy of the resolution of the 
South India Flour Mills (Private) Ltd., dated 
30th March, 1979, under which the Director 
Rajendra Shah was authorised to execute 
necessary documents for the sale. Therefore, 
it is far-fetched to contend that the Director 
who had authority to execute a sale deed in 
e 
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favour of the landlady had no authority to 
execute a lease deed to the tenant, Messrs. 
Gillanders Arbuthnot and Co., Ltd. 


5. Learned counsel for the landlady strenu- 
ously contended that this lease deed is sus- 
picious in that both the lease deed and ‘the 
Sale deed were executed on the same day and 
therefore, this renewal of the lease deed had 
been brought about behind the back of the 
landlady. There is absolutely no basis for 
this contention, since the sale deed, Exhi- 
bit R-3 itself clearly yecites that the lessee, 
Messrs Gillanders Arbuthnot and Co., is in 
possession of the premises as a tenant and 
that the tenant will attorn to the vendee. 
Again, it is not as if the lease deed under 
Exhibit B-8 came into existence all ofa 
sudden. There is also documentary evidence 
in the shape of Exhibits R-1 to R-7, which 
is the correspondence between the owner and 
the lesseee for the renewal of the lease. They 
clearly show that the negotiations for the 
renewal of the lease started even in Septem- 
ber, 1978, whereas the sale deed in favour of 
the landlady was only on 6th April, 1979. 
Then, after prolonged negotiations for over 
Six months the previous owner, namely, a res- 
ponsible company had renewed the lease deed 
on the same day simultaneously with the sale 
deed. What is more, it is clearly recited in 
the sale deed itself that Messrs. Gillanders 
Arbuthnot and Co., namely, the tenant here- 
in, has a right of renewal of the lease and 
that the tenant has also prepared a fresh 
Jease deed in respect of the ground floor for 
a period of five years and that it is under 
execution. After this clear recital to which 
the landlady was a party it is frivolous to 
contend that she was not aware of the fresh 
lease deed or agreement of renewal or that it 
is not binding on her. On the other hand, 
the landlady with eyes wide open has pur- 
chased the property perhaps under the impres- 
sion that she will be able to evict the tenant 
on some ground or other. The Appellate 
Authority has completely ignored the recital 
in the sale deed just now referred to and 
committed a grave error in finding that the 
lease deed Exhibit B-8 is suspicious. Of 
course, the lease deed was executed at 3 P.M. 
and the sale deed. was registered between 
5 and 6 P.M. on the same day. But, there 
is nothing suspicious or fraudulent about it 
especially when the purchaser had been put on 
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notice about tha renewal of the lease. The 
result is, the tenant is protected under sec- 
tion 10 (3) (4) and the landlady whois a 
subsequent purchaser cannot go behind it and 
ask for eviction. Therefore, the finding of 
the Appellate Authority is clearly erroneous 
both on the ground of law and on the ques- 
tion of fact, and therefore, it cannot be allow- 
ed to stand. Consequently, the revision peti- 
tion is allowed with costs and the eviction 
petition stands dismissed, 


S.J. 





Petition allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—G. Ramanujam and V. Sethu- 
raman, JJ. 


M|s. Southern Motors, Madurai 
Appellant” 
Y. 
C. Sivajothiammal and others 
Respondents. 


Motor Vehicles Act (IV of 1939), section 95 
(2) (b) — Motor accident — Bus passenger 
getting down at a bus stop to give way to 
thosa getting down from the bus—Bus begin- 
ning to move before passenger could get in— 
Passenger falling down in attempting to get 
into the bus and sustaining leg injuries to 
which he succumbed later—Claim petition by 
dependants before the Motor Accidents Claims 
Lribunal—Conductor and driver of the bus 
found guilty of negligence—Appeal by bus 
owner to High Court—Negligence of driver 
and conductor affirmed — Deceased held also 
not to be a passenger at the time of accident— 
{Insurer held liable to pay the entire compen- 
sation of Rs. 23,000. 


The deceased was travelling in a bus from 
Usilampatti to Palani. At the Kaliamman 
bus stop in Bathalagundu he got down from 
the bus to make way for some of the passen- 
gers: getting down. Thereafter, before the 
deceased could get into the bus, the bus 
- 
. *A.A.O. No, 433 of 1979, 

a. uae oe. 17th June, 198%. 
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moved. ‘The deceased attempted .to board 
the running. bus and fell down and sustained 
leg injuries and succumbed to the injuries 
later. The wife, children and mother filed a 
claim petition before the Motor Accidents 
Claims Tribunal which held that the conductor 
and driver were rash and negligent and award- 
ed a compensation of Rs. 23,000. The Tribu- 
nal held the insurer was liable to pay only 
Rs. 5,000 under section 95 (2) (b) of the 
Motor Vehicles Act. The bus owner filed an 
appeal to the High Court. 


Held, the driver and the conductor of the bus 
were negligent in driving the vehicle in that 
the bus moved from the bus stop before all 
those persons who got down from the bus at 
the bus stop got into the bus. [ Para. 6.] 


A person who did not get into the bus and 
failed in his attempt to get into the bus could 
not be said to be in any sense a passenger in 
the bus at the second stage of the journey 
between Bathalagundu and Palani. The 
deceased was not a passenger at the time of the 
accident and, therefore, the liability of the 
insurer could not be restricted to Rs. 5,000 
as contemplated by section 95 (2) (b) of the 
Motor Vehicles Act. The insurer was liable to 
pay the entire compensation. [Para, 8.] 


Appeal against the order of the Motor Acci- 
dents (Claims Tribunal (IV Additional Sub- 
Judge), Madurai, dated 25th November, 1979 
in M.A.C.O.P. No. 84 of 1976, 


R. Sengottian, S. Mohanaraju and S. Nanda- 
kumar, for Appellant. 


Raj and Raj, S. Sampath Kumar and A.P. S. 
Kasturirangan, for Respondents. 


The Judgment of the Court was delivered by 


Ramanujam. J.—This appeal arises out of an 
award passed by the Motor Accidents Claims 
Tribunal in M.A‘C.O.P. No. 84 of 1976, grant- 
ing a sum of Rs. 23,000 as compensation to 
the claimant in the said O.P. in respect of a 
fatal accident that took place at Bathalagundu 
at about 8-30 a.m. on 10th April, 1976, in 
which one Guruswami died. 


2. On 10th April, 1976 at about 8-30 a.m. 

a bus belonging to Messrs, Southern Motors, 

the appellant herein, was leaving Kaliamman 

Koil bus stop on its way to Palani. At that 
M L jJ—S6 
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point of. time, the deceased Guruswami in his 
attempt to get into the bus is said to have 
fallen down from the moving bus. As a 
result of the fall from the moving bus he sus- 
tained leg injuries to which he succumbed 
later. On the basis that the said accident 
was due to the rash and negligent conduct 
of the conductor and the driver of the bus, 
the wife, the three children of the deceased 
and his mother filed a claim petition under 
section 110-A of the Motor Vehicles Act, 
claiming a total compensation of Rs. 25,000. 


3. In the said claim petition, Mls. Southern 
Motors, alleged to be the owner of the bus 
and the insurance company with which the bus 
has been insured, the conductor of the bus 
and the driver of the bus have respectively 
been cited as respondents 1 to 4, Respon- 
dents 3 and 4, the driver and the conductor 
of the bus which was involved in the accident 
remained ey parte and the claim petition was 
contested mainly by the owner of the bus and 
the insurance company. Their main defence 
was that the deceased Guruswami did not 
travel at all in the bus in question, that, in any 
event, as the deceased had attempted to get into 
the bus after the bus had made a move from 
the bus stop, he should be taken to be exclu- 
Sively responsible for the accident in question, 
and that there was no question of any rash 
and negligent driving of the bus by the driver 
nor was the conductor rash and negligent in 
giving the whistle for the bus to move. They 
also contended that in any event, the compen- 
sation claimed was excessive. The insurer, 
the second respondent before the Tribunal 
in the claim petition, also took up a further 
plea that, in any event, its liability should 
be restricted to Rs. 5,000, as the deceased 
was a passenger in the bus. 


4. On these rival contentions, the following 
two points were taken up for consideration 
by the Tribunal— 


1. Whether the death of the deceased 
Guruswami took place on account of the 
rash and negligent conduct of the driver 
and the conductor of the bus? and 


2. If so, whether the petitioners are en- 
titled to compensation and to what extent? 
e 


_After analysing the evidence in- detail, the 
“Tribunal, on the first question held that the 
rashness and negligence on the part of the 
‘driver and the conductor of the bus had been 
“established and therefore, the owner and the 
‘insurer of the vehicle cannot escape their 
‘iability for the accident in question. On the 
question of quantum of compensation the 
“Tribunal held that a sum of Rs, 23,000 is 
‘payable as compensation, out of which the lia- 
“bility of the insurer is to be restricted to 
Rs. 5,000 in accordance with the provisions of 
section 95 (2) (b) of the Motor Vehicles 
‘Act. 


5. Agegtieved against the award of the 
‘Tribunal, Messrs. Southern Motors, the owner 
of the’ bus, which was involved in the accident 
has filed this appeal challenging the finding of 
‘the Tribunal that the driver and the conduc- 
tor of the bus were rash and negligent and 
‘it is that rashness and negligence which was 
‘responsible for the accident. 


‘8. According to the learned counsel for the 
appellant, the Tribunal is in error in holding 
that the conductor of the bus prevented the 
‘deceased, Guruswami, from entering into the 
‘hus and pushed him down as alleged by the 
claimants, overlooking the fact that in the 
first information report given_by. the elder 
‘brother of the deceased, who was examined as 
P.W. 2, no reference has been made to the 
conduct of ‘the conductor pushing down the 
deceased Guruswami while he was entering 
‘into the bus at fhe bus stop. jIt is seen that 
‘the Tribunal accepfing the evidence given by 
P.W. 2, to the effect that the conductor not 
‘only gave a whistle for the starting of. the bus 
‘from the bus stop, before Guruswami got into 
the bus, but also pushed him down when he 
was actually getfing into the bus, gave a find- 
ing that the driver of the bus was negligent 
‘in starting the bus before all the passengers 
sot into the bus, and the conductor in push- 
ing down the deceased Guruswami, who was 
getting into the bus and that this showed that 
‘both the ‘driver and the conductor of the bus 
‘had been negligent in driving the vehicle. 
“The learned counsel for the appellant attacks 
‘the said finding of the Tribunal on the ground 
‘that the evidence of P.W. 2, at the enquiry is 
‘a development on the case which has origi- 
mally been put forward in the first information 
report which he gave to the police immediately 
@ 
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after the accident, that in the first information 
report he has merely stated that the deceased 
fell down from a moving bus and sustained 
injuries and that the first information report 
does not say that the driver and the conductor 
of the bus were in any way rash and negligent 
and, that therefore, the first information re- 
port being the earliest record relating to the 
cause and the nature of the accident should 
have been given more weight than the case as 
deposed by P.W. 2, at a later point of time 
at the stage of the enquiry. We have com- 
pared the statements made in the first informa- 
tion report. Exhibit P-2, given by P.W. 2, 
before the Tribunal at the stage of the en- 
quiry. We see there is a considerable varia- 
tion in the case as put forward in the frst 
information report and in the deposition given 
by P.W. 2, before the Tribunal. In the first 
information report no allegation has been 
made either against the driver of the bus or the 
conductor of the bus. It is only in the deposi- 
tion at the stage of the enquiry on a claim 
petition filed by the claimants. P.W. 2, has 
deposed that even when the deceased was en- 
tering into the bus, the driver started the bus 
and the conductor prevented his entry into the 
bus and pushed bim down as a result of which 
the deceased fell down and sustained injuries. 
There cannot be any dispute that Exhibit P-2, 
the first information report, came ihto exis- 
tence immediately after the accident, while 
the deposition was given presumably after a 
considerable deliberation at the stage of the 
enquiry on the claim petition. The theory 
of conductor pushing down the deceased and 
barring his entry into the bus has been intro- 
duced for the first time in the claim petition 
and later at the stage of the evidence. How- 
ever, it is seen that in the criminal proceedings 
initiated against the driver of the bus in C.C. 
No. 313 of 1976, on the file of tbe Sub- 
Divisional Judicial Magistrate, Dindigul, 
whose judgment has been marked as Exhi- 
hit P-2. the following observation is made by 
the ‘Criminal ‘Court— 


“The fact that the deceased sustained in- 
juries due to the fall from the bus and 
succumbed to the injuries sustained by him 
is not disputed...... SP 


Thus, the ‘Criminal Court did not accept the 
theory that the conductor pushed down the 
deceased. The only case accepted by the Crimi- 
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mal Court was that the conductor prevented the 
deceased Guruswami from entering into the 
‘bus. Though it was alleged that the conduc- 
tor of the bus pushed down the deceased from 
the bus, that was not accepted by the Criminal 
Court. In these circumstances, we are of the 
view that the Tribunal is in error in holding 
without any material to support the same that 
the conductor of the bus pushed down the 
‘deceased from the bus at the time when he 
attempted to enter into the bus. Though we 
are of the view that the conductor would not 
have pushed down a passenger, who has already 
got into the bus or attempted to get into the 
bus, as alleged by P.W. 2, still we are not in 
a position to say that the conductor and the 
‘driver of the bus were not negligent. Having 
‘stopped the bus at a bus stop and called upon 
some of the passengers including the deceased 
to get down from the bus so as to give way to 
the passengers, who were getting down at the 
‘bus stop, he should have waited till all the 
persons who got down got into the bus before 
‘the bus actually moved away from the bus stop. 
As already stated, it is not in dispute that the 
‘deceased fell down from a moving bus while 
he was in the process of attempting to get into 
the bus. Even if the conductor has not 
pushed down the deceased when he attemped 
to get into the bus, the fact that the bus was 
not stopped for allowing the passengers to get 
into the bus would show that the driver and 
the conductor of the bus are guilty of negli- 
gence to that extent. Though we differ from 
the finding of the Tribunal that the conductor 
actually pushed down the deceased from the 
bus while he attempted to get into it, we hold 


ythat the driver and the conductor of the bus 


were none the less negligent in driving the 
ehicle, in that the bus was moved from the bus 
stop before all those persons who got down 
from the bus at the bus stop got into the bus. 
We therefore, agree with the ultimate finding 
of the Tribunal that the driver and the con- 
ductor of the bus were negligent in their 
conduct in running the bus. 


7. ‘Coming to the quantum of compensa- 
tion it is seen that the Tribunal has given 
a sum of Rs. 5,000 for pain and suffering 
and Rs. 3,000 to the widow for loss of consor- 
tium and Rs. 15,000 for loss of pecuniary 
benefit and also loss of expectation of life. 
Though the learned counsel for the appellant 
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contends that the compensation awarded is 
excessive, on the materials on record, we are 
not in a position to say that the sum of 
Rs. 23,000, awarded as compensation is in 
any way excessive. We are not, therefore, 
inclined to interfere with the quantum of the 
compensation fixed by the Tribunal. 


8. However, there remains another question 
as to the apportionment of liability. The 
Tribunal has held that the insurer of the bus 
is liable only to the extent of Rs. 5,000, as 
the deceased was a passenger in the bus and 
the balance of compensation has to be paid 
by the owner of the bus to the claimants. 
The learned counsel for the appellant vehe- 
mently contends that the Tribunal is in error 
in restricting the liability of the insurer to the 
sum of Rs. 5,000 on the ground that the 
deceased was a passenger in the bus while in 
fact the deceased cannot be taken to be a 
passenger in the bus as he fell down from the 
bus while he attempted to get into the bus 
and that a person who attempts to get into 
the bus and fails to get an entry into the bus 
and falls down cannot be said to be a passenger 
at all. As against this submission, the learned 
counsel for the insurer contends that admit- 
tedly the deceased had travelled in the same 
bus as a passenger between Usilambatti and 
Bathalagundu and the fact that the deceased 
got down from the bus at the bus stop’ will 
not make him any the less a passenger of the 
bus. It is true that the deceased Guruswami 
travelled in the bus from Usilampatti along 
with others like P.W. 2 to P.W. 4. But it 
is not in dispute that at the Kaliamman Koil 
bus stop at Bathalagundu the deceased got 
down from the bus so as to give way to per- 
sons getting down from the bus at the bus 
stop. The evidence in the case is clear that 
thereafter the bus began to move before the 
deceased got into the bus and after seeing the 
bus moving, the deceased ran after the bus 
and attempted to get into the moving bus. 
It is at this stage he fell down from the bus 
and sustained the injuries. These facts are 
spoken to by P.W. 3, the son of the deceased, 
who was already inside the bus. P.W. 3 
has specifically stated that before his father 
could get into the bus, the bus moved and his 
father (the deceased) was following the bus 
trying to get into the bus when it was on the 
move. ‘The sketch of the scene of the occur- 
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rence, which forms part of the judgment of 


the Criminal Court and which has been marked - 


before the ‘Criminal Court as Exhibit P-5, 
indicates that the deceased fell down from 
the bus at some distance from the bus 
stop, which ' indicates that the deceased 
Should have followed the moving bus and 
attempted to get into the bus, but fell from 
the bus and his legs were run over by the left 
rear wheel of the bus. In those circumstances 
the question is whether the deceased could be 
said to be a passenger in the bus at the time 
of the accident. No doubt, he was a passen- 
ger in the bus when the bus was between 
Usilampatti and Bathalagundu. But, at the 
second stage when the bus left Bathalagundu 
for Palani, the deceased was not a passenger 
and he is only a person who attempted to get 
into the bus, but failed to get into the bus. 
Though the learned counsel for the insurer 
contends that all persons who are authorised 
to travel in the bus by the issue of tickets 
should be taken to be passengers of the bus, 
we are not in a position to accept such a wide 
proposition. As a matter of fact in a judg- 
ment of this ‘Court. Nataraian, J., in the 
Madras Motor and General Insurance Co.. 
Itd., Tirunelveli 3 v. Perumal Konar and 
otherst, held that a person travelling in the 
foot-board without actually entering into the 
bus cannot be taken to be a passenger and that 
if death or injury is caused to such a passen- 
ger, there cannot be any limit on the in- 
surer’s liability. However, it is unnecessary 
for us to go to the extent of saying that a 
person travelling in the foot-board is not. a 
passenger, as in this case we are not roncerned 
with a person travelling in the foot-board. but 
with a person who did not actuallv eet into the 
bus and fell down and sustained injuries by a 
fall from the moving bus, in his attempt to 
get an entry into the bus while it was moving. 
As already stated. the fact that the deceased 
was a passenger at an earlier stage when the 
bus travelled from Usilamnatti to Bathala- 
gundi is not quite determinate. Admittedlv. 
the deceased got down in the bus.stop and le 
had not secured entry into the bus for a fur- 


ther journey from Bathalagundn to Palani. A 


person who did not get entry into the bus and 

failed in his attempt to get into the bus can- 
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not be said to be in any sense a passenger im 
the bus at the second stage of the journey? 
between Bathalagundu and Palani. ‘We are, f 
therefore, of the view that the deceased was 
not a passenger at the time of the accident and’ 
therefore, the liability of the insurer cannot be 
restricted to Rs. 5,000 as contemplated ` by’ 
section 95 (2) (b) of the Act. The Tribu- 
nal is in error in restricting the liability of the 
insurer to Rs. 5,000 treating the deceased as 
the passenger. We have, therefore, to- set 
aside that finding of the tribunal and hold that 
the insurer is liable to pay the entire com- 
pensation. 


9. It is said that the insurer has already paid 
a sum of Rs. 5,000. Therefore, the insurer 
is directed to pay the further sum of 
Rs. 18,000, to the claimants, subject to the 
liability of interest as provided by the tribu- 
nal. It is represented that on the interim’ 
direction given by this Court, the appellant 
had deposited some amounts towards the 
award before the tribunal. Now that the 
insurer has been made liable for the entire 
amount of compensation, the amount deposited 
by the appellant should be returned. If the 
amount deposited by the appellant has not 
been withdrawn by the claimants the same will: 
be paid out to the appellant. If the claimants 
have already withdrawn the amount deposited: 
by the appellant, then the appellant can with- 
draw the same as and when the insurer depo- 
sits the amounts as per the award passed by 
this Court. 


10. The appeal is therefore allowed to the 
extent indicated above. However, there will 
be no order as to costs. 


S: J: Appeal partly 


allowed .. 
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IN THE HIGH COURT 'OF J DIGA 
TURE AT MADRAS. 


PRESENT :—G. Ramanujam, j. 


V. A. Narayana Raja Appellant* 


‘De 


Ranganayaki Achi (died) and others . 
i Respondents. 


Civil Procedure Code (V of 1908), Order 21, 
rule 90—Mortgage decree — Execution peti- 
tion posted’ to 30th November, 1967—Ad- 
journed on that date to 22nd’ December, 1967 
—Evictton petition advanced by Court suo 
motu and taken on lst December, 1967 and 
ordered to be posted on 2nd December, 1967 
— Defendant not present on 2nd Decem- 
ber, 1967—-Adjourned to 4th December, 1967, 
with direction to inform defendant's counsel 
—On 4th December, defendant not present— 
Proclamation and sale ordered on 22nd Janu- 
ary, 1968—Proclamation and sale conducted in 
absence of'the defendant — Application by 
defendant to set aside sale dismissed by exe- 
cuting Court—Appeal to High Court—Settle- 
ment of proclamation and conduct of sale 
held irregular—Sale set aside. 


‘The decree-holder under a mortgage decree 
filed an execution petition to bring to sale the 
hypotheca for realising the decree amount. On 
the decree-holder’s death his legal representa- 
tives were brought on record on 30th Novem- 
‘ber, 1967. On that day, the execution peti- 
tion was posted to 22nd December, 1967. 
However, it appeared that the execution peti- 
tion was advanced and taken on 1st December, 
1967 and notice was directed to.be issued for 
2nd December. 1967. On 2nd December, 1967, 
neither the defendant nor his counsel was pre- 
sent in Court and the execution petition was 
adjourned tn 4th December, 1967. On 4th 
December, 1967, the defendant was absent. 
Proclamation and sale were fixed on 22nd 
January, 1968. The sales was held on two 
days, on 22nd and 23rd January, 1968. On 
10th March, ,1969 the defendant fled E.A. 

No. 157 of 1969 under Order 21, rule 90, Civil 
Procedure Code, for’ setting aside the sale. 

Notwithstanding this the sale was confirmed. 
E.A. No. 157 of 1969 was dismissed by the 
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Executing Court. On appeal by the defen- 
dant to the High Court, 


Held; By advancing the hearing without an 
application by any of the parties considerable 
prejudice had been caused to the judgment- 
debtor, who had no opportunity to be present 
at the Court, when the proclamation of sale 
was ordered on 22nd January, 1968. The 
prejudice had been caused to the defendant- 
judgmentdebtor as he could not give his valua- 
tion'at the time of the settlement of the sale 
proclamation and the sale had gone on without 
such valuation having been shown in the sale 
proclamation. The executing Court had acted 
in quite an arbitrary and improper manner in 
advancing the hearing suo motu without a 
request from any of the parties. It was a 
clear case of abuse of the process of Court. 
[Para. 7.] 


The decrée sought to be executed was for 
more than Rs. 1,30,000 and even in the exe- 
cution petition the value of the properties 
brought to sale was stated as Rs. 1,00,000. 
In a matter involving such heavy stakes the 
Court should ‘not have adopted the improper 
method of advancing the hearing of the execu- 
tion petition without proper notice to 
the parties and directing the proclama- 
tion and sale in the absence of the 
judgment-debtor. The way in which 
the execution petition had been rushed through 
and the order for proclamation and sale 
obtained behind the back of the judgment- 
debtor leads to the suspicion that the advance- 
ment of the hearing and the ultimate order 
for proclamation of sale behind the back of the 
1udgment-debtor could have been done at the 
instance of the decree-holder. The Court also 
appears to have played into the hands of the 
decree-holder. [Para. 7.] 


There had been an irregularity in the settle- 
ment of the sale proclamation and also in the 
conduct of the sale. On this ground alone 
the sale was liable to be set aside. | 

| Para. 9.] 


Appeal against the order of the Sub-Court, 
Madurai. “dated 16th August. 1976 in E.'A. 

No. 187 of 1969 in E.P. No. 119 of 1967 
in O.S. No. 166 of 1975. 


S: Destkan, for Appellant. 


C. N. Natarajan and C. M. Sivakumar, for 
Respondent. 
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The Court delivered the following 


JuUDGMENT.—-This appeal arises out of an 
order passed by the Court below dismissing an 
application for setting aside the -Court-auction- 
sale, filed under Order 21, rule 90, Civil Pro- 
cedure Code, by the judgment-debtor who is 
the appellant herein. 


2. The appellant herein had executed a 
mortgage of two items of his properties in the 
year 1963. A suit was filed on the said. mort- 
gage in O.S. No. 166 of 1965 in the year 
1965. There was a preliminary decree 
passed in that suit on 29th June, 1966 for 
Rs. 1,23,088.58 with subsequent interest there- 
on. Later, on 28th February, 1967, a: final 
decree had been passed. ‘An execution peti- 
tion was filed in E.P. No. 119 of 1967 in 
August, 1967, for realising the decree amount 
by sale of the hypotheca. The said execution 
petition was originally filed by the decree- 
holder in O.S. No. 166.0f 1965. As-the 
decree-holder died later, his legal representa- 
tives were brought on record on 30th Novem- 
ber, 1967, and on that day the execution peti- 
tion was posted to 22nd December, 1967. 
However, it appears that the execution peti- 
tion was advanced and taken up on ist Decem- 
ber, 1967, and notice was directed to be issued 
for 2nd December, 1967. On 2nd December, 
1967, neither the defendant, nor his counsel 
appeared and the Court had directed the sale 
of the properties to be held on 22nd January, 
1968. Accordingly the sale was held on two 
days on 22nd January, 1968 and to 23rd Janu- 
ary, 1968 and item 1 has been sold in favour of 
the 7th defendant for a sum of Rs. 40,000 
and item 2 has been sold in favour of the 6th 
defendant for a sum of Rs. 73,500. On 10th 
March, 1969, the defendant filed E.A. No. 
157 of 1969 under Order 21, rule 90, Civil 
Procedure Code, for setting aside the sale. 
But, notwithstanding the filing of that appli- 
cation for setting aside, the executing Court 
confirmed the sale. Tater, the defendant filed 
E.A. No. 180 of 1969 for approval. of the 
security furnished by a third party on his 
behalf. . Since the title deeds have not been 
produced as directed within time, the said 
application was . rejected. Thereafter, the 
appellant filed E.A. No. 716 of 1969, for 
restoring E.A. No. 157 of 1969 for setting 
aside the sale. That was dismissed for 
default on 12th September, 1969. There- 


..THE MADRAS, LAW JOURNAL REPORTS:: 


[1982 


after the appellant filed C.M.A. No. 307 of 
1971 before this ‘Court and that was allowed. 
The result was that E.A. No. 157 of 1969 
was restored to file by the Court below. 


3. The stand taken by the defendant-judg- 
ment-debtor before the ‘Court below was that 
respondents 6 and 7 who had purchased items: 
2 and 1 respectively are close relations of the 
decree-holder and therefore, the purchases. 
Should be taken to be by the decree-holder 
himself without obtaining leave to bid. At 
the time the appellant filed the application 
for setting aside the sale, he was an undis- 
charged insolvent and therefore, the entire 
estate was in charge of the 5th respondent, the 
Official Receiver. He more or less support- 
ed the case of the appellant in his applicatior 
for setting aside the sale. The stand taken by 
the Official Receiver before the executing 
Court was that if the sale is set aside and the 
properties are sold by him after sufficient pro- 
clamation, the properties will certainly fetch æ 
very good price. 


4. Respondents 2 and 3 who are legal repre- 
sentatives of the original decree-holder had 
taken the stand before the executing Court 
that there was no irregularity in the conduct 
of the sale held on 22nd January, 1968, and 
23rd January, 1968, that the judgment-debtor 
was not present at the time when the sale was 
held, that there were only a few bidders and 
they were not inclined to bid for higher 
amounts than offered by the auction-purchasers: 
and that there has been due publicity and the 
properties have been properly valued and as 
the judgment-debtor was not even present on 
the date of sale, his petition is liable to be dis- 
missed. The 7th respondent adopted the 
stand taken by the respondents 2 and 3._ The 
6th respondent who is the purchaser of itenr 
2. contended before the executing Court that 
there was no irregularity or fraud in publish- 
ing or conducting the sale and that he has 
purchased the property for his own benefit and’ 
not on behalf of anyone else and that the price 
paid: by him was reasonable and proper. The 
fourth respondent ‘is a subsequent mortgagee 
of the suit properties and he did’ not file any 
counter-statement. 


5. On a consideration of the claims . put 
forward by the parties, the executing Court 


T). NARAYANA RAJA o. RANGANAYAKI ACHI (Ramanujam, 7.) 


held that there was no irregularity in the con- 
duct of the sale and dismissed- E.A. No. 157 
of 1969, for setting aside the sale under Order 
21, tule 90. As against the dismissal, 'the pre- 
sent appeal has been filed. 


6. In this appeal, the learned counsel for the 
appellant reiterates the same contentions.as 
were urged before the executing Court. The 
appellant also contends that the.executing Court 
erred in advancing the execution petition 
without notice to the defendant and ordering 
the sale of the properties without giving an 
Opportunity to the defendant to put forward 
his-case as regards the value of the properties 
which are sought to be sold. The appellant 
also contends that both the items of . proper: 
ties ‘have been sold for a very low price and 
that is only due to lack of due ‘publicity. 


7. The following three questions arise for 
consideration in this appeal— 


1. Whether there was any irregularity in the 
settlement and publication of the sale procla- 
mation and the conduct of the sale? 


2. Whether the judgment-debtor’s valuation 
of the properties was not set out in the sale 
proclamation as required under Order 21, rule 
66 (2)? and 


3. Whether the sale was for a fair and rea- 
sonable price? 


As already stated, while dealing with the facts, 
after certain adjournments, the execution peti- 
tion was posted for 30th November, 1967. On 
that day, the execution petition was posted for 
disposal on 22nd December, 1967. How- 
ever, the E.P. papers contain an entry on Ist 
December, 1967 ‘hearing advanced to 2nd 
December, 1967’. On 2nd December, 1967, 
the matter was again adjourned to 4th Decem- 
ber, 1967, and the order passed on that day 
was as follows :— 


“Call on 4th December, 1967 and inform 
Mr. K.S.” 


On 4th December, 1967, the office noted :— 


“Notice of advancement of hearing given to 
Sri. K. Sarangapani for R-1 and to Mr. 
S. Palanisami for R-2, on 2nd December, 
1967 and G.R.” 
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and the. Judge has passed the following order= 


Proclamation and sale: 
Further hearing 23-1” 


“Defendant absent. 
on 22-1. 


From the above orders passed by the execut- 
ing Court, on various dates, it is seen that 
the defendant was not present either on 1st 
December, 1967 or on 2nd December, 1967 or: 
on 4th December, 1967, when the final order: 
directing proclamation and sale of the pro- 
perties was passed by the Court below. The: 
absence of the defendant was due to the fact’ 
that the execution petition which was origi- 
nally posted to 22nd December, 1967, had been. 
advanced to Ist December, 1967, without 
notice to the judgment-debtor or his counsel’ 
and orders had been passed in the absence of 
the defendant or his counsel. As already 
Stated, in this case, the execution petition was 
originally posted to 30th November, 1967, and’ 
on that day the matter was further adjourned’ 
to 22nd December, 1967. Normally the 
defendant and his counsel would have expect- 
ed the matter to be heard on 22nd December, 
1967, the date fixed for the next hearing by 
the Court. It is the admitted case of the 
parties before me that no application was filed 
by anyone for advancing the hearing of the 
execution petition. Even the endorsements 
in the execution petition do not indicate that 
any of the parties filed an application for 
advancement of the hearing of the execution 
petition from 22nd December, 1967 to an ear- 
lier date. We do not know under what cir- 
cumstances, the Court has chosen to advance. 
the hearing of the execution petition. On 
30th November, 1967, the ‘Court has chosen 
to adjourn the matter to 22nd December, 1967; 
and there is no reason as to why the Court 
should swo motu take up the matter on Ist 
December, 1967, and advance the hearing of: 
the execution petition to 2nd December, 1967. 

The order passed on 1st December, 1967, 
advancing the hearing does not give any rea- 
son as to why it was so advanced and at 
whose instance. By advancing the hearing 
without an application by any of the parties 

considerable prejudice has been caused to the 
judgment-debtor who had no opportunity to 

be present at the Court when the proclamation 

of sale was ordered on 22nd Tanuary,. 1968. 

The prejudice has been caused to the defen- 

dant-judgment-debtor as he could not give his 


valuation at the time of ‘the settlement.of the 
Sale proclamation and the sale has gone on 
jwithout the judgment-debtor’s valuation hav- 
ing been shown in the sale, proclamation. 
‘Apart from the prejudice that has been caused 
ito the judgment-debtor in that he had no 
(opportunity to have his valuation set down in 
ithe sale-proclamation, the executing Court has 
jacted in quite an arbitrary and improper man- 
iner in advancing the hearing suo motu with- 
Jout a request from any of the parties. It is a 
iclear case of abuse of the ‘process of ‘Court. 
Having adjourned the matter to 22nd Decem- 
ber, 1967, the executing Court again took it 
up in the absence of the parties on Ist Decem- 
ber, 1967 and advanced the same to 2nd 
December, 1967, without due fotice to the 
parties concerned. As a matter of fact, on 
the adjourned date, 2nd December, 1967, the 
matter was called and the counsel for the 
judgment-debtor was not present. So- the 
«Court makes an order— E 





“Call on 4th December, 1967, and inform 
Mr. K.S. (K. Sarangapani for. R-1, the 
judgment-debtor) .” ~ 4 


‘There is no evidence that in between 2nd 
December, 1967 and 4th December, 1967, 
Mr. Sarangapani, counsel for the judgment- 
debtor, was in fact served, though the office 
note says that notice of advancement of hear- 
ing was given to Mr. K. Sarangapani for 
R-1 and to Mr. S. Palanisami, for, R-2, on 
2nd December, 1967 and to Official Receiver. 
But the case records do not contain the proof 
of service of the notice of advancement of 
hearing on Mr. Sarangapani, the counsel for 
the judgment-debtor. The absence of the 
judgment-debtor or his counsel on 4th Decem- 
ber, 1967 would indicate that notice might not 
have been served for advancing the hearing of 
the execution petition. In this case, the 
decree sought-to be executed. is for a heavy 
sum of more than Rs. 1,30,000, and even in 
the execution petition.the properties which are 
brought to sale, have been valued at Rs. 
1,00,000.. In a matter involving such heavy 
dstakes the Court should not have' .adopted 
such an improper method..of. advancing the 
hearing of the execution petition: without. pro- 
per notice.to, the parties and directing the-pro- 
“clamation -and ‘sale in the absence of the 
{judgment-debtor. (The way'in which. the 
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execution petition.has been rushed-through and 
the order for proclamation of sale has been 
obtained: behind .the ‘back of the’ judgment- 
debtor, leads to the suspicion that the advance-. 
ment of the hearing -and the ultimate order 
for proclamation of sale behind the back of 
the judgment-debtor could have been done at 
the instance of the decree-holder. ‘The ‘Court 
also appears to have been played into the 
hands of: the: decree-holder. l 


8. ‘Apart from the. above circumstances, the 
counter filed by respondents 2 and 3 before 
the executing ‘Court clearly indicates that there 
was no proper publication. They have admit- 
ted that there were only few bidders and even 
they -wére -not ‘inclined to bid for higher 
amounts than offered by the two auction- 
purchasers. If there are only a few bidders 
and if there is no competitive bidding on 4th 
December, 1967, the sale could have been 
adjourned to a future date so that there will 
be competitive bidders. 


9. I am therefore,,of the view that there has 
been an irregularity in the settlement of the 
sale proclamation and also in the conduct of 
the sale. On this ground .alone the sale is 
liable .to be set aside. It is, therefore, 
unnecessary to go into the question as to 
whether the price for which the properties 
were auctioned is lower than the market rate. 


10. The result is the appeal is allowed with 
costs; and the application for setting aside the 
sale under Order 21, rule 90, Civil Procedure 
Code will stand allowed with costs. 


Sz]. —— Appeal allowed - 
[Enp or VoLrume (1982) 1 M. L. J. 
REPORTS. ] E 
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THE SUPREME COURT OF INDIA. 
(Criminal Appellate Jurisdiction.) 
Present:—Y.Y. Ghandrachud, CF. and A. P. 
Sen, F. 


Muniappan Appellant* 


Ue 
State of Tamil Nadu -» Respondent, 


(A) Criminal Procedure Gode, 1973 (II of 1974), 
section 235 (2)— Question of sentence—Obligation 
on Court to hear accused imposed by section 239 
(2)—How discharged. 


The obligation to hear the accused on the 
question of sentence which is imposed by 
section 235 (2), Criminal Procedure Code, 
is not discharged by putting a forma! question 
to the accused as to what he has to say on the 
question of sentence. The Judge must make 
a genuine effort to elicit from the accused all 
information which will eventually bear on the 
question of sentence. It is the bounden duty 
of the Judge to cast aside the formalities of 
the Court-scene and approach the question of 
sentence from a broad sociological point of 
view. The occasion to apply the provisions 
of section 235 (2) arises only after the con- 
viction is recorded. Questions which the 
Judge can put to the accused under section 235 
(2) and the answers which the accused makes 
to those questions are beyond narrow constraint 
of the Evidence Act. The Court, while on the 
question of sentence, is in an altogether 
different domain in which facts and factors 
which operate are of an entirely different order 
than those which come into play on the ques- 
tion of conviction. [Para.2.] 


(B) Criminal Procedure Code, 1973 (II of 1974), 
section 354 (3)—Penal Code (XLV of 1860), sec- 
tion 302— Murder being terrific— If adequate 
reason for imposing death sentence. 


All murders are terrific and if the fact of the 
murder being terrific is an adequate reason 
for imposing the death sentence, then every 


"Gel, A. No, 221 of 1981, 18% March, 1981, 


murder shall have to be visited with that 
sentence. In that event, death sentence will 
become the rule, not an exception and section 
354 (3) will becomea dead letter. [Para. 2.] 


(C) Nafaral justice—Criticism of conduct of police 
officers —Opporiunity to explain conduct must be 
given, 


The ex parte strietures passed by the High 
Court are likely to involve the two police 
Officers or at least one of them into grave con- 
sequences. They should have been given an 
opportunity to explain themselves before the 
High Court persuaded itself to make such 
scathing criticism on their conduct. [Para. 5.) 


(D) Criminal Procedure Code, 1973 (II of 1974), 
section 386——-Conduct of lawyers appearing before the 
lower Courts—High Gourt passing judgment on — 
Propriety. 


It is not the normal function of the High Court 
to pass judgment on the conduct of lawyers 
who appear before the lower Courts. One 
could understand if the High Court were to 
make its guarded observations on the conduct 
of lawyers appearing before it. [Para. 6.] 


A.T. M. Sampath and P. N. Ramalingam, 
Advocates, for Appellant. 


A. V. Rangam, Advocate, for Respondent. 


The Judgment of the Court was delivered by 


Chandrachud, C7. — The appellant, Muni- 
appan, was convicted by the learned Sessions 
Judge, Dharmapuri, under section 302 of the 
Penal Code and was sentenced to death on 
the charge that he had committed the murder 
of his mother’s brother also called Muniappan 
and his son Chinnaswamy. The conviction 
for murder and the sentence of death having 
been confirmed by the High Court of Madras 
by a judgment dated 23rd October, 1979, this 
appeal has been filed by the accused by special 
leave The leave is limited to the question of 
sentence, m 
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2. The judgments of the High Court and 
the Sessions Court, in so fat as the sentence 
ia concerned, leave much to be desired. In 
the first place, the Sessions Court overlooked 
the provision contained in section 354 (3) 
' of the Code of Criminal Procedure, 1973, which 
provides, in so far as is relevant, that when 
the conviction is for an offence punishable 
with death, the judgment shall in the case 
of sentence of death state special reasons for 
such sentence. The learned Sessions Judge, in 
avery brief paragraph consisting of two 
sentences, has this to say on the question of 
sentence: 


“When the accused was asked on the ques- 
tion of sentence, he did not say anything. 
The accused has committed terrific double 
murder and so no sympathy can be shown 
to him.” 


The judgment of the Sessions Judge is in Tamil 
but we understand from the learned counsel, 
who appear inthe case and both of whom 
understand Tamil well enough, that the Tamil 
word ‘“‘Bhayankaram’”’ has been rightly trans- 
lated as “terrific”. We plead our inability to 
understand what is meant by a ‘‘terrific”’ 
murder because all murders are terrific and 
if the fact of the murder being terrific is an 
adequate reason for imposing the death sen- 
tence then every murder shall have to be 
visited with that sentence. yn that event, death 
sentence will become the rule, not an exception 
and section 354 (3) will become a dead lettec. 
We are also not satisfied that the learned Sessions 
Judge made any serious effort to elicit from 
the accused what he wanted to say on the 
question of sentence. All that the learned Judge 
says is that “when the accused was asked on 
the question of sentence, he did not say any- 
thing’. The obligation to hear the accused 
on the question of sentence which is imposed 
by s€ction 235 (2) of the Criminal Procedure 
Code is not discharged by putting a formal 
question to the aceused as to what he has to 
say on the question of sentence. The Judge 
must make a genuine effort to elicit from 
the accused all information which will evens 
tully bear on the question of sentence. All 
admissible evidence is before the Judge but 
that evidence itself often furnishes a clue to 
the genesis of the crime and the motivation 
of the criminal. It is the bounden duty of the 
Judge to cast aside the formalities of the Court- 
scene and approach the question of sentence 
from a broad sociological point of view. The 
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occasion to apply the provisions of section 235 
(2) arises only after the conviction is recorded: 
What then remains is the question of sentence 
in which not merely the accused but the whole 
society has a stake. Questions which the Judge 
can put to the accused under section 235 (2) 
and the answers which the accused makes to 
those questions are beyond the narrow con- 
straints of the Evidence Act. The Court,- 
while on the question of sentence, is in an 
altogether different domain in which facts and 
factors which operate are of an entirely diffe- 
rent orderthan those which come into play 
On the question of conviction. The Sessions 
Judge, in the instant case, complied with the 
form and letter of the obligation which sec- 
tion 235 (2) imposes, forgetting the spirit and 
substance of that obligation. 


3. The High Court condemned the murders 
in terms equally strong by calling them ‘‘cold 
blooded” and thought that its duty to consider 
the propriety of death sentence began and 
ended with that assertion. Its failure to see 
the failings of the Sessions Court in the 
matter of sentencing led to an unexamined 
confirmation of the death sentence. 


4. Coming to the judgment of the High 
Court itself, there are certain features of it 
which need a close reflection, One of the 
questions before the High Court was as to the 
time when the double murder was committed 
because, upon that circumstance depended the 
veracity of the eye-witnesses. ‘The doctor who 
performed the post-mortem examination stated 
in his evidence that the deceased must have 
taken their food about four or five hours 
before their death. The case of the prosecu- 
tion was that the murders were . committed at 
about 9.00 p.m. Ps W. 1, who is the son of 
the deceased Muniappan, stated in his evi 
dence that the deceased had taken their food 
at 8. 30 p.m. ‘This was a very important 
aspect of the case to which the High Court 
should have applied its mind with care. 
Instead, it took an extempore expedient by 
saying: “Both the deceased might have died a 
couple of hours after they sustained the inju- 
ries at9.00 p.m.’ Itis impossible to appre- 
ciate how, after being shot in the chest and 
receiving the kind of injuries which are deScrib- 
ed in the post-mortem report, the deceased 
could have survived for a couple of hours after 
they were shot. 


5. Yet another question which had an impor- 
tant bearing on the case was as to the delay 
caused in filing the F. I. R. The case of 


1) 


the prosecution is that P. W. 1 went to the 
Police Station promptly but the solitary police 
constable who was present there directed him 
to go to the village Munsif to have his com- 
plaint recorded. Now, the record of the Police 
Station shows that a Sub-Inspector of Police 
was also present at the Police Station, which 
falsifies the evidence that only a police constable 
was present at the Police Station at the mate- 
rial time and, therefore, the F. I. R. could 
not be recorded. The High Court has dealt 
with this asp€ct of the matter thus: 


“In passing, we may mention tħat this is a 
grave dereliction of duty on the part of the 
policeman who was in charge of the police 
station at that time and is a matter that 
ought to be enquired into by the higher 
authorities. We hope that suitable direc- 
tions will be issued to subordinate officers 
in this district to prevent a recurrence of 
such lapses on the part of policemen when 
reports of cognizable offences are given.” 


The High Court added that the Inspector of 
Police was not on good terms with the Sub- 
Inspector and, therefore, the former made a 
false entry that the latter was present at the 
police station, which according to the High 
Gourt was a serious matter which required to 
be probed by the Senior Officers. We are not 
quite sure whether there is credible evidence 
on record to show any enmity between the 
Inspector and the Sub-Inspector and whether 
the High Court merely relied on the statement 
made by Counsel for the State that the relations 
between the two Police Officers were not cor- 
dial. Whatever that may be, we do not think 
that the High Court has explained satisfactorily 
why the F. J. R.was not recorded at the 
Police station when P, W. 1 went there. The 
2% parte strictures passed by the High Court 
are likely to involve the two Police Officers 
or at least one of them into grave consequences. 
rhey should have been given an opportunity 
o explain themselves before the High Court 
persuaded itself to make such scathing criticism 
n their conduct. 


6, There is one more aspect of the judgment 
of the High Court, which, with great respect 
we are unable to appreciate. A question 
arose before the High Court as to whether a 
‘‘“muchilikka” bears the signature of the appel- 
lant. The High Court compared the admitted 
signatures Of the appellant withthe disputed 
signature and came to the conclusion that the 
disputed signature was of the appellant himself, 
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The High Gourt castigated the Public Prose- 
cutor who conducted the prosecution in the 
Sessions Court by saying that he had not 
followed the cross-examination of P. W. 1 
‘with attention” and had not chosen to bring 
to the notice of P. W. 1 that the accused 
had signed the muchilikka, Ext. P-!. We do 
not know how the High Court came to know 
that the Public Prosecutor was not follow- 
ing the cross-examination of the witness with 
attention, but we can guess why the High 
Court made that observation. It added in 
parenthesis: “such lapses on the part of this 
Public Prosecutor have become frequent and 
have been commented upon by us, and we hope 
that at least hereafter he will take some inte- 
rest in the cases which he is conducting.” It is 
not the normal function of the High Court to 
pass judgment on the conduct of lawyers who 
appear before the lower Courts. One could 
understand if the High Court were to make its 
guarded observations on the conduct of lawyers 
appearing before it. But bow the learned 
Judges of the High Court had, in their capa- 
city as Judges of the High Court, come to 
know that‘‘such lapses on the part of this 


Public Prosecutor have become frequ- 
Chl scence: > we are unable to understand. 
7, These various matters make it unsafe to 


confirm the sentence of death imposed upon 
the appellant. The reasons given by the learn- 
ed Sessions Judge for imposing the death sen- 
tence are not special reasons within the mean- 
ing of section 354 (3) of the Criminal Proce- 
dure Code, and we are not sure whether, if he 
were cognisant of his high responsibility under 
that provision, he would have necessarily im- 
posed the death sentence. Accordingly, we 
set aside the sentence of death and sentence 
the appellant to imprisonment for life. 


V.K. 


p o eee 


Appeal allowed. 


4 . 
THE SUPREME COURT OF INDIA. 
(Criminal Appellate Jurisdiction.) 


PRESENT :—R. S. Sarkaria and O. 
Reddy J}: 
State of Tamil Nadu 


J. 


Chinnappa 


Appellant” 


S. Shanmugham Chettiar aud another 
Respondents. 


(A) Prevention of Food Adulteration Rules 
(1955), Appendix B, Clause A.17.11— Gin- 
gelly oil—Sample on analysis, three months 
after taking of sample, found to contain 6.2% 
of free fatty acid—Conviction on the basis of 
—Le gality. 


The sample of gingelly oil was taken on Ist 
November, 1969, and the analysis by the 
Director, Central Food Laboratory was on 
6th February, 1970. The District Magis- 
trate and the High Court (the lower Courts) 
thought that although the free fatty acid 
content was 6.2% on the date when the 
Director analysed the oil, it could not be 
said to have been established that on the 
date when the sample was taken by the 
Food Inspector the free fatty acid content 
exceeded 3%. According to them it could 
well be that the free fatty acid content 
increased due to natural causes. On appeal 
by the State, 


Held, the lower Courts were not justified in 
acquitting the accused. [ Para. 8.] 


There was nothing in the evidence, nor had 
anything been show from any scientific 
work which would suggest that the free 
fatty acid content would so rapidly increase 
in the space of about three months. On the 
other hand according to the New Encyclo- 
paedia Britannica, Vol. 13 (pp. 526-527) 
it was only after prolonged exposure to air 
and light that there might be some discer- 
nible chemical changes in Gingelly (Til; or 
sesame) oil, There was nothing to indicate 
that the samples in the present case were 
not packed as required by the Rules. 


[Pera. 8.] 
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z Prevention of Food ` Adulteration Act 
XXXVII of 1954), section 16 (1) (a) read 
with section 7 (i) and section 2 A (1) — 
Offence under— Appeal against concurrent 
order of acquittal—-Conviction by Supreme Gourt 
after 10 years—Proper sentence. 


Held on facts, that a nominal sentence of a 
fine of Rs. 100, in default to undergo simple 
imprisonment for two weeks, for a convic- 
tion under section 16 (1) (a) read with sec- 
tion 7 (i) and section 2 (i) (1) of the Pre- 
vention of Food Adulteration Act, would 
suffice as the Supreme Court was interfering 
with a concurrent order of acquittal more 
than ten years after the commission of the 
offence, [Parad. 8.] 


A. V. Rangam, Advocate, for Appellant. 


A. T. M. Sampath, Advocate, for Respon- 
dents. 


The Judgment of the Court was delivered by 


CGhinnappa Reddy, F—On Ist November, 
1969, a sample of gingellyoil was purchased 
by the Food Inspector, Madurai Munici- 
pality from the shop of the first respondent, 
who is now reported to be dead and against 
whom this appeal has, therefore, abated, 
At that time respondent No. 2 was attend- 
ing to the business, After completing the 
necessary formalities the Food Inspector 
arranged to send one part of the sample 
to the Public Analyst at Madras for 
analysis. Thesample was analysed by the 
Public Analyst on llth November, 1969, 
and it was reported by him that it con- 
tained 5.1%, of Free Fatty Acid as against 
the limit of 3.0 per cent. permissible under 
clause A.17.11 of Appendix B to the Pre- 
vention of Food Adulteration Rules, 1955. 
In his report he also mentioned that the 
sample was properly sealed, it was aid-and- 
moisture-tight and packed in thick paper 
so as to be proof against light, and, the 
Free Fatty Acid content of the oil would, 
therefore, remain unchanged for several 
months, On receipt of the Public Analyst’s 
report a complaint was filed against the 
two respondents for an offence under sec- 
tion 16 (1) (4) and section 7 (i) read with 
Section 2 (7) (a) and clause A.17.11 of 
Appendix ‘B?’ to the Prevention of Food 
Adulteration Rules, Both the respondents 
denied the offence. The second respondent 


I 


stated that he signed on the various docu- 
ments produced by the prosecution as he 
was asked to do so þy the Inspector. 
did not read the contents of those docu- 
ments. The brother of the second respon- 
dent was examined as a defence witness 
and he stated that he was in the shop 
when the Food Inspector came there and 
purchased the sample and that at the time 
of the sale the Food Inspector was told 
that the gingeliy oil was not meant to be 
used as an article of food but was: meant 
for ‘foil bath”, 


2. At the trial a request was made by the 
respondents thatanother part of thesample 
which had been produced. by the Food 
Inspector in the Court might be sent to 
the Director, Central Food Laboratory, 
Calcutta, for analysis. It was sent as 
desired. The sample was analysed by the 
Director, Central Food Laboratory, . Gal- 
cutt@2, on 6th February, 1970. According 
to his report the gingelly oil contained 
6-2% of Free Fatty Acid and was there- 
fore, adulterated. | 


3. The learned District Magistrate, Madu- 
rai, acquitted both the respondents observ. 
ing that the Free Fatty Acid had increased 
from 5.1% to 6.2 per cent. between llth 
November, 1969 and 6th February, 1970, 
and it was, therefore, likely that the Free 
Fatty Acid contentin the oil might have 
similarly increased between Ist November 
1969, when the sample was taken and llth 
November, 1969, when the sample was 
analysed by the Public Analyst, Madras. 
On that ground, the District Magistrate 
held that it was not possible to say that the 
prosecution had established that' on the 
date when the sample was taken the Free 
Fatty Acid content of the oil exceeded 3%. 
The State preferred an appeal to the 
Madras High Court against the order of 
acquittal. The High Court confirmed the 
order of acquittal for the same reason as 
that given by the District Magistrate. The 
State has filed this appeal after obtaining 
special leave ofthis Court under Article 136 
of the Constitution. , 


4. Under section 2 (i) (/) (before it was 
amended in 1976) of the Prevention of 
Food Adulteration Act, 1954, an article of 
foodis deemed to be adulterated. 


He- 
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“Tf the quality of purity of the article 
falls below the prescribed standard or its 
constituents are present in qu@ntities 
which are in excess of the prescribed 
limits of variability”. 


5, Paragraph A. 17.11 of Appendix ‘B’ to 
the Rules made under the Prevention of 
Food Adulteration Act, prescribes the stan= 
dard in the case of Til oil (Gingelly or 
Sesame oil) and to the extent relevant it 
reads as follows : 


‘°4.17,11.—Til oil (Gingelly or Sesame 
oil) means the oil expressed from clean 
andsound seeds of Til (Sesame) Indi- 
cum), black, brown, white,or mixed. It 
shall be clear, free from rancidity, sus- 
pended or other foreign matter, separated 
water, added colouringor flavouring sub- 
stances, or Mineral oil. It shall conform 
to the following standards: 


[(a) Butyro-refractometer 


reading at 40°C 58.0 to 61.0 
(b) Sapanification value 188 to 193 
(¢) Iodine value 105to 115 
(d) Unsapanifiable matter Not more 
than 1,5 per 
cent. 
(e) free fatty acidas Oleic Not moye 
acid ; than 3,0 per 
cent, 

(J) Bellier test ( Turbidity 
temperature—Acetic acid Not more 
method). , than 22°q.)’ 


6. Now, a sample of food purchased a 
Food Inspector has to be divided by him 
into 3 parts and each part has to be marked 
sealedand fastened separately. Before the 
Act was amended in 1976, one part was to 
be delivered to the person from whom the 
sample was taken, another part was to be 
sent for analysis to the Public Analyst and 
the third part was to beretained with the 
Food Inspector to be produced by him in 
case legal proceedings were taken or it 
became necessary to send it for analysis to 
the Director ofthe Central Food La bora- 
tory. “The Public Analyst was required tO 
deliver a report of the result ofhisanalysis 
and this report was Ordinarily the foundation 
of the prosecution by the Food Inspector. 
After the institution of the prosecution, the 
accused was was given theright to request _ 
the Court tosend thet third part of the 
sample retained by the Food Inspect9r to 
the Director, Central Food Laboratory for 


e ed 
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a certificate. The Director, Central Food 
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Central Food Laborator y. On the other 


Laboratory was required to send to the hand in the New Encyclopaedia Britannica, 


Court a certificate specifying the result of 
his analysis and the certificate of the 
Director, Central Food Laboratory, there- 
upon, superseded the Public Analysts report. 
The Public Analyst’s reportif not supersed- 
ed by the Certificate of the Director, Cen- 
tral Food Laboratory and the Certificate of 
the Director Central Food Laboratory might 
be used as evidence of the facts stated 
therein in any proceeding under the Act 
with this difference that the certificate of 
the Director, Central Food Laboratory was 
to be finaland conclusive evidence of the 
facts stated therein. 


7. In the present case the certificate of the 
Director showed that the sample of gingelly 
cil contained 6-2% of Free Fatty Acid 
whereas thepermissible limit was 3 per cent. 
only. We are not cOncerned with the Public 
Analyst’s repor tsince that has been supersed - 
ed by the certificate of the Director, Central 
Food Laboratory, and the latter certificate 
has been made conclusive evidence of the 
facts meNtionedinit. Thesample it must 
therefore be found, was adulterated, 


8. The sample, as we mentioned earlier, 
was taken On Ist November, 1969, the 
analysis by the Public Analyst was on llth 
November, 1969, and the analysis by the 
Director, Central Food Laboratory, was on 
6th February,1970. The learned District 
Magistrate and the High Court thought 
that although the Free Fatty Acid content 
in that part of the sample which wassent 
to the Director, Central Food Laboratory 
was 6.2% on the date when the Director 
analysed the 0il, it could not be said to 
have been established that on the date 
when the sample was taken by the Food 
Inspector the Free Fatty Acid content ex- 
ceeded 3%. According to them it could 
well be that the Free Fatty Acid content 
increased due tonatural causes. We 4re 
unable to agree with the lower Courts. 
There is nothingin the evidence, nor has 
anything been shown to us fromany scienti- 
fic work which would suggest that the Free 
Fatty Acid content would so rapidly in- 
crease in the space of about three months 
that what waslessthan 3%on Ist Novem- 
ber, 1969, when thesample was taken in- 
creased to 6.2 per cent. by 6th February, 
- 11970, when the sample wasanalysed by the 
a d 


Volume 13 (pages 526-527) it is said: 


“Fats can be heated to between 200° and 
250°C without undergoing significant 
changes provided contact with ajir or 
Oxygen is AavOided.,........ On exposure 
to air,oils and fats gradually undergo 
certain changes. The drying oils absorb 
oxygen (dry) and potymetivereadily ; thin 
layers froma skin or protective film, The 
semidrying oils absorb Oxygen more slowly 
and are Jess useful is paint oils, Still, 
sufficient oxygen isabsorbed in time to 
produce distinctthickening and some film 
formation. Oxidation of the drying and 
semidrying oils is accelerated by spreading 
the oi] overa large surface. On greasy 
cloths, for example, Oxygen absorption 
may proceed so rapidly that spontaneous 
combustion ensues. The non-drying oils, 
of which olive oil is typical „do not oxidize 
readily on exposure to air, although 
changes to take place gradually, including 
slowhydrolysis(Splitting to fatty acids and 
glycerol) and subsequent oxidation. This 
slow oxidation causes a disagreeable 
smell and taste described by the term 
rancidity. 


The chemical reactions involved in oil 
oxidation have been studied widely. When 
oils and fats are expose d to air, littlechange 
takes place for a period of time tha t varies 
from oll to oil depending upon the amount 
and type of unsaturation and the content 
of natural antioxidants. Dyring this so- 
c4]led induction period, there is virtually 
no changein either odour or chemistry 
ofthe oil because of the protestive effect 
of natural antioxidants, especially tocophe- 
rol. Gradually,the effectiveness of the 
antioxidant is overcome and there is an 
accelerating rate of oxidation of uNsatura- 
ted acids, called antioxidation. Chemically, 
the fitst identifiable oxidation products 
are hydroperoxides. These break down into 
a large variety of low-molecular-weight 
aldehydes, esters, alcohols, ketones, acids, 
and hydrocarbons, some Of which possess 
the pungent, disagreeble, odorus charac- 
teristic ofrancid fats. In soyabean oilex- 
posed toair to the point of incipient ranci- 
dity, more than 100 different oxidation 
products have been identified. Natural 
oils such as coconut oil, with very low 
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levels of unsaturation, are very Stable to 
flavour deterioration, but the more highly 
unsatyra ted oils such as soyabean oil or 
safflower oll lose their flavour more 
quickly. Sesame oilis unique in its flavour 
stability because of the presence of 
several natural antioxidants (sesamin, 
sesamolin, seSamol). Synthetic antioxi- 
dants such as propyl gallate, butylated 
hydroxyanisole (B.H.A.) and butylated 
hydroxytOluence (B.H.T.) have been used 
to retard the onset of rancidity and in- 
crease the storage life Of edible fats’’. 


Gingelly (Til or sesa me) Oil we may men- 
tion is a sem! drying Oil. From the extract 
from the Encyclopaedia Britannica itis only 
after prolonged exposure to air and light 
there may be some discernible chemical 
changes in gi@gelly (til or sesame) oil. In 
fact itis mentione¢din the Encyclopaedia 
Britannica that sesame oil is unique in its 
flayour stability because of the presence of 
several natural antioxidants. There is noth- 
ing toindicate that the samples were not 
packed as required by the rules. The report 
of the Public Analyst mentions: The sample 
has been received properly sealed, to be air 
and moisture tight and packed in thick 
paper to be proof against access to lightr 
Under these cenditions the Free Fatty Acid 
content of oils remains unchanged for several 
months”. The certificate of the Director, 
Central Food Laboratory mentions “The 
seals were intact”. We are, therefore, 
clearly ofopinion that there was no justifi- 
cation for the conclusion of the District 
Magistrate and the High Court that the 
Free Fatty Acid content of the oil on the 
date when the sample was taken might have 
been less than 3% and therefore, not 
adulterated. We set aside the judgments of 
the District Magistrate and the High Court 
andconvict the second respondent under 
section 16 (1) (a) (i) read with section 7 
(i) and 2 (i) (1) of the Prevention of Food 
Adulteration Act 4nd sentence him to pay 
a fine of Rs, 100 in default to undergo 
simple imprisonment fora period of two 
weeks. We are' imposing a nominal sentence 
having regard to the circumstance that we 
are interfering with a concurrent order of 
acquittal more ten years after the commis- 
sion of the offence. 


oll ee 


V.K. Appeal allowed. 


1j ŠEVI g. STATE OF TAMIL NADU 7 


THE SUPREME COURT OF INDIA. 


(Criminal Appellute Jurisdiction. ) 


Present :—O. Chinnappa Reddy and Baharul 
Islam, JJ. 


Sevi and another; Koodakkal Karian and 


others Appellants* 

op 

State of Tamil Nadu and another 
Respondents. 

(A) Criminal trial — Murder case—Testt- 

mony of partisan witnesses — Evidentiary 

value of. 

Where the entire evidence is of a partisan 

character impartial investigation can lend 


assurance to the Court to enable it to accept 
such partisan evidence. But where the 
investigation itself is found to be tainted the 
task of the Court to sift the evidence becomes 
very difficult indeed. [Para. 3.] 


(B) Criminal trial— Murder case — Several 
victims attacked simultaneously — Witnesses 
giving photographic and dramatic account 
with minute details of the attack on each of 
the victims—Credibility . 


Another feature of the case which makes the 
Court doubt the credibility of the witnesses is 
the photographic and somewhat dramatic 
account they gave of the incident with minute 
details of the attack on each of the victims. 
According to the account of the witnesses it 
was as if each of the victims of the attack 
came upon the stage one after the other to 
be attacked by different accused in succession, 
each victim and his assailant being followed 
by the next victim and the next assailant. 
Surely the account of the witnesses is too 
dramatic and sounds obviously invented to 
allow each witness to give evidence of the 
entire attack. But it was admitted that the 
victims were all attacked simultaneously. 
If so, it was impossible for each of them to 
have noticed the attack on everyone else. 


[Para. 3.] 





* Crl. As. Nos. 15 and 147 
of 1976, ‘ 


3rd Match, 1981, 


fe 


The Judgment of the Court was delivered by 


Chinnappa Reddy, J.—Criminal Appeal 
No. 15 of 1976, is under the Supreme Court 
(Enlargement of Criminal Appellate Jurisdic- 
tion) Act, 1970, and Criminal Appeal No. 147 
of 1976, is an appeal by Special Leave. The 
five appellants in the two appeals and three 
others were tried by the learned Additional 
Sessions Judge of Salem and acquitted of 
offences under sections 148, 302 read with 
section 34 and other cognate offences. 
On an appeal by the State of Tamil Nadu 
the High Court of Madras confirmed the 
acquittal of accused 3, 5 and 7 and convicted 
the present appellants (accused 1, 2, 4, 6 and 
8) under section 148, Indian Penal Code. 
The High Court also convicted A-1 and A-2 
(appellants in Criminal Appeal No. 15 of 
1976) under section 302 read with section 34 
and accused A-4, A-6 and A-8 (appellants in 
Criminal Appeal No. 147 of 1976) under 
section 307, Indian Penal Code. The case 
of the prosecution briefly was that there was 
enmity between the Vanniars and Naickers of 
Kottaiyur village in regard to the manage- 
ment of Mariamman temple. The accused, 
all of whom are closely inter-related, belong 
to the Naicker group while most of the pro- 
secution witnesses belong to the group of 
the Vanniars. Or. 4th September, 1972, at 
ateut 6 P.M. P.W. 1 was returning home 
from his field while P.W. 2 was going to 
his field and coming in the opposite direc- 
tion. Accused 4 and 5 were going ahead of 
P.W. 1 at a distance of about 30 ft. They 
were indulging in abuse of the villagers. 
P.W. 2 questioned A-4, why he was indulg- 
ing in such abuse whereupon A-4 picked up 
stone and hit P.W. 2 on the left side of 
the head. P.W. 2 fell down shouting 
“Ayyo, Appa, I am dying”. The two 
accused then ran away. P.W. 1, chased A-4, 
who ran to the house ‘of his father-in-law 
and hid himself inside the house. P.W. 1 
then proceeded to the house of P.W. 2, who 
had been injured by the stone thrown by A-4. 
When he was at the house of P.W. 2 the 
deceased Alagappan and P.Ws. 3, 4 and 5 
came there. The deceased asked all of them 
to go with him to question A-4, why he had 
beaten P.W. 2 with a stone. When they had 
reached the manure pit situated on the way, 
the eight accused came there. A-5 caught 
bold of P.W. 3 and A-6 stabbed him on the 
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The. deceased: said 
A-3 caught him and 
A-2 stabbed the deceased on the left flank. 
A-1 also stabbed him once on the left side 
and again on the right side. A-7 caught 
P.W. 4 and A-4 stabbed him on the left 
shoulder. A-4 stabbed again 4 or 5 times. 
A-6 caught P.W. 5 and A-8 stabbed him on 
the right fank. Thereafter all the eight 
accused ran away. P.W. 1 ran from the 
scene of occurrence towards his house. He 
met P.W. 9 on the way, told bim about the 
occurrence. and asked him to go to Kaveri 
Palayam, a village, three miles from Kottai- 
yur, and telephone to the police. P.W. 9 
accordingly went to Kaveri Palayam and 
asked P.W. 10 to telephone to the police 
that some persons of his village had been 
stabbed by other persons of the village. P. 
W. 10 accordingly telephoned to the Police 
Station at Kolathur. The Sub-Inspector of 
Police P.W. 15 on receipt of the telephone 
message proceeded to Kolathur village, tak- 
ing with him for First Information Report 
Book, hospital Memo. book etc. At Kolathur 
he found P.Ws. 2 to 5 in an injured condi- 
tion and the deceased dead. He arranged 
to send P.Ws. 2 to 5 in a lorry to Mettur 
Hospital and between 9-30 p.m. and 10 P.M. 
he recorded the complaint of P.W. 1 which 
he registered as the First Information Report. 
The Inspector of Police P.W. 16 arrived in 
the village at 2-30 a.m. and took over the 
investigation. After completing the investiga- 
tion a charge-sheet was laid against eight 
accused. - 3 


2. The learned Additional Sessions Judge 
noticed certain, disquieting features in the case 
put forward by the prosecution and acquitted 
the accused. The High Court, on appeal by 
the State convicted five out of the eight ac- 
cused in the manner aforesaid. 


right side of the back. 


3. One of the disturbing features of the case 
is the strange conduct of P.W. 15 the Sub- 
Inspector of Police. According to him jhe 
was told by P.W. 10 on the telephone that 
there was some rioting at Kottaiyur and that 
some persons were stabbed. He made an 
entry in the general diary and proceeded to 
Kottatyur taking with him the First Informa- 
tion Report Pook, the hospital Memo. book, 
etc. This was indeed very extraordinary con- 
duct on the part of the Sub-Inspector of 
Police. If he was not satisfied with the 
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information given by P.W. 10, that any cog- 
nizable offence had been committed he was 
quite right in making an entry in the general 
diary and proceeding to the village to verify 
the information without registering any First 
Information Report. But, we have yet not 
come across any case where an Offficer-in- 
charge of a Police Station has carried with 
him the First Information Report Book. 
The First Information Report Book is sup- 
posed to be at the Police Station House all 
the time. If the Sub-Inspector is not satis- 
fied on the information received by him that 
a cognizable offence has been committed and 
wants to verify the information, his duty is 
to make an entry in the general diary, pro- 
ceed to the village and take a complaint at 
the village from someone who is in a posi- 
tion to give a report about the commission 
of a cognizable offence. Thereafter, the 
ordinary procedure is to send the report to 
the Police Station to be registered at the 
Police Station by the Officer-in-charge of the 
Police Station. But, indeed, we have never 
come across a case where the Station House 
Officer has taken the First Information 
Report Book with him to the scene of occur- 
rence. According to the suggestion of 
defence the original First Information 
Report which was registered was something 
altogether different from what has now been 
put forward as the First Information Report 
and that the present report is one which has 
been substituted in the place of another which 
was destroyed. To substantiate their sugges- 
tion the defence requested the Sessions Judge 
to direct the Sub-Inspector to produce the 
First Information Report Book in the Court 
so that the counterfoils might be examined. 
The Sub-Inspector was unable to produce the 
relevant First Information Report Book in 
Court notwithstanding .the directions of the 
Court. The First Information Report Book, 
if produced, would have contained the neces- 
sary cOdunterfoils corresponding to the First 
M sc—2 


SEVI ge STATE OF TAMIL NADU (Chintiappa Beddy, F:) 


f 9 


Information Report produced in Court. The 
Sub-Inspector when questioned stated that -he 
searched for the counterfoil book but was un- 
able to find it, an explanation which we find 
impossible to accept. We cannot imagine 
how any First Information Report Book can 
disappear from a Police Station. Though he 
claimed that relevant entries had been made 
in the general diary at the Station the Sub- 


Inspector did not. also produce the general 
diary in Court. The production of the gene- 


ral diary would have certainly dispelled sus- 
picion. In the circumstances we think that 
there is great force in the submission of the 
learned Counsel for the accused that the ori- 
ginal First Information Report has been sup- 
pressed, and in its place some other document 
bas been substituted. If that is so, the entire 
prosecution case becomes suspect. All the 
eye-witnesses are partisan witnesses and not- 
withstanding the fact that four of them were 
injured we are unable to accept their evidence 
in the peculiar circumstances of the case. 
Where the entire evidence is of a partisan 
character impartial investigation can lend 
assurance to the Court to enable it to accept 
such partisan evidence. But where the in- 
vestigation itself is found to be tainted the 
task of the Court to sift the evidence becomes 
very difficult indeed. Another feature of the 
case which makes us doubt the credibility of 
the witnesses is the photographic and some- 
what dramatic account which they gave of the 
incident with minute details of the attack on 
each of the victims. According to the ac- 
count of the witnesses it was as if each of the 
victims of the attack came upon the stage one 
after the other to be attacked by different 
accused in succession, each victim and his 
assailant being followed by the next victim 
and the next assailant. Surely the account 
of the witnesses is too dramatic and sounds 
obviously invented to allow each witness to 
give evidence of the entire attack. But the 
witnesses themselves admit in cross-examina- 
tion that they were all attacked simultane- 
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ously. If so, it was impossible for each ‘of 
them to have noticed the attack on everyone 
else. One other important feature of the 
case which remains unexplained by the prose- 
cution witnesses is the injuries found on A-4. 
According to -A-4 the prosecution party came 
-to his house and attacked him and the prose- 
cution party were injured in that incident, 
Suggesting thereby that he acted in exercise 
of his right of private defence. He, how- 
ever, excludes the presence of the other ac- 
cused.. Whether his version is true or not, 
the fact remains that he did sustain some in- 
juries which have remained unexplained. 
Having regard to all these special features of 


this case we do not think that the High Court 


was justified in setting aside the acquittal of 
the appellants and convicting them. The 
appeals are, therefore, allowed. The appel- 
lants, if not on bail, will be released forthwith. 
If they are on bail their bail bonds will stand 
cancelled. | 


V.K. Appeals allowed. 


ee 


THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction. ) 


PRESENT: —O. Chinnappa Reddy, A. P. Sen 
and Baharul Islam, JJ. 


Rajammal and another A ppellants* 
Y. - 

Mookan alias Peria Perumal Theval and 
others Respondents. 


Madras Bhoodan Yagna Act ( XV of 1958), 
sections 11, 16, 17 and 20—Donation of land 
for Bhoodan Yagna prior to commencement 
of Act—Applicability of Act — If exempted 
from relevant provisions of Transfer of Pro- 
perty Act (IV of 1882) and Registration Act 
(XVI of 1908). 


‘The provisions of the Madras Bhoodan Yagna 
‘Act, had retrospective effect and were intend- 
ed to include donations of land by any person 
to the Bhoodan Yagna ‘made before the com- 
mencement of the Act, and such donations 
were also exempted from the relevant provi- 
sions of the Transfer of Property Act and the 
Registration Act, with retrospective effect. 


[Para. 9.] 





*C.A. No. 1932 of 1970. 
Y 6th August, 1981. 
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The law ingrained in section 11 of the Madras ' 
Bhoodan Yagna (Amendment) Act (XXXVI 
of 1964), is merely declaratory in express 
terms of the already existing law under the 
Bhoodan Yagna Act of 1958. [Para, 13.] 
The Judgment of the Court was delivered by 
Baharul Islam, J.—This appeal by special 
leave is by the plaintiffs. The material facts 
of the case are that the suit land belonged 
to one Venkataramabhadra Naidu, a Zamin- 
dar (hereinafter ‘Naidu’), who donated it to 
Bhoodan Yagna on 18th August, 1953, by 
executing documents, Exhibits B-1 and B-2, 
which were unregistered deeds. Later in 
1958, the Madras Bhoodan Yagna Act, 1958 
(hereinafter ‘The Bhoodan Act’) came into 
force. The Madras Bhoodan Yagna Board 
constituted under section 3 of the Bhoodan 
Act and functioning under the Act allotted the 
suit land to the defendants who claimed to 
have been in possession of the land since 
before the donation. On 3rd August, 1960, 
Naidu sold the suit land to the plaintiffs by 
a registered sale deed fora sum of Rupees 
2,000. The plaintiffs alleged that they were 
in possession of the suit land but as the defen- 
dants were interfering in their possession, they 
filed the suit for declaration of their title to, 
and: possession of the suit land. The plain- 
tiffs’ case was that as the donation of the land 
by Naidu was not by any registered deed, no 
title passed to the Bhoodan Board and subse- 
quently to its allottees, namely, the defendants 
and that Naidu validily transferred title to 
them. 
2. The defendants’ case, inter alia, was that 
the land vested in the Bhoodan Board under 
the provisions of the Bhoodan Act, and Naidu 
had no saleable interest thereto which he 
could transfer to the plaintiffs by the sale 
deed. 3 
3. The Trial Court decreed the plaintiffs’ 
Suit. The decree was upheld by the First 
Appellate Court on appeal by the defendants. 
Both the Courts held that the donation of the 
suit land by Naidu was not in conformity with 
section 17 of the Registration Act and section 
12 of the Transfer of Property Act and as 
such title to the suit land did not pass from 
Naidu to the Bhoodan Board. The defen- 
dants preferred a second appeal before the High 
Court. The High Court reversed the decree 


of the Courts below and dismissed the plain- 
tiffs’ suit. , . 


reo So 
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4. It has to be mentioned that the First 
Appellate Court passed its decree on 1st Octo- 
ber, 1962, while the High Court passed its im- 
pugned decree on 31st December, 1969; while 
in the meantime in 1964, the Madras Bhoodan 
Yagna Act of 1958 was amended by the Mad- 
ras Bhoodan Yagna (Amendment) Act, 1964 
\ hereinafter ‘the Bhoodan (Amendment) 
cr) 


5. Learned counsel for the appellants sub- 
mits that the donation of the suit land by 
Naidu to the Bhoodan Board was before the 
passing of the Bhoodan ‘Act of 1958 and the 
Bhoodan (Amendment) Act of 1964; as such 
the provisions of these two Acts could not 
save the donation of the suit land by Naidu 
to Bhoodan Board from the operation of the 
relevant provisions of the Transfer of Property 
Act and the Indian Registration Act. In other 
words, the submission is that the donation was 
Invalid for want of a registered deed. 


6. It may be mentioned that counsel of the 
appellants has not challenged the validity or 
vires of the provisions of the Bhoodan Act or 
Bhoodan (Amendment) Act. His submission 
is that the above provisions do not have re- 
trospective effect. 


7. The object of the Bhoodan Act is as it 
appears from the preamble, “to facilitate the 
donation of lands for the Bhoodan Yagna ini- 
tiated by Shri Acharya Vinoba Bhave and the 
transfer and settlement of such Jands for the 
benefit of landless poor persons or for commu- 
nity purposes and to provide in Gramdan Vil- 
lages for the vesting of lands in, and the 
management of those lands by, the Sarvodaya 
Panchayat in the State of Madras.” 


‘Bhoodan Yagna’ has been defined under 
clause (a) of section 2 as meaning ‘the move- 
ment initiated by Shri Acharya Vinobha Bha- 
ve for the acquisition of lands through volun- 
tary gifts for distribution to landless poor per- 
sons, co-operative societies or Sarvodaya Pan- 
chayats or for community purposes.” It is 
why, therefore, it appears, the donations of 
land to Bhoodan Yagna were exempted from 
the operation of the Indian Registration Act 
and the Transfer of Property Act, as it will 
presently appear. 


.8.. I shall first refer to the relevant provisions 
„of the original Bhoodan Act (of 1958) and 
examine the position of the law that was be- 


(Baharul Islam, F.) : ll 


fore the amendment of 1964. Section 3 of the 
Bhoodan Act, provided for the establishment 
and incorporation of a Board—to be called. 
‘The Madras State Bhoodan Yagna Board’ 
(hereinafter the ‘Bhoodan Board’). Section 11 
of the Bhoodan Act provided “All lands donat- 
ed for the purposes of the Bhoodan Yagna 
whether before (Italics added or after the 
commencement of this Act shall, subject to the 


-provisions of sections 16, 17 and 20, vest in 


the State Board”. 


Section 11 clearly shows that the intention of 
the Legislature was to bring into the purview 
of the Bhoodan Act Jands donated by any per- 
son before the commencement of the Bhoodan 
Act. 


Clause (@) of sub-section (1) of section 16 
which is material is in the following terms :— 


“16 (1).—wWNotwithstanding anything to the 
contrary contained in any other law for the 
time being in force. 


(a) any owner may, by declaration made 
in the prescribed manner, donate his land 
for the Bhoodan Yagna. 


Provided that 


Provided further that ............ R 
Sub-section (3) to section 16 reads: 


“Every declaration made under sub-section 
(1) shall be fled with the Tahsildar or the 
Deputy Tahsildar in independent charge 
having jurisdiction in the taluk or sub- 
taluk where the land is situate’. 


Sub-section (1) of section 17 provided: 


“Every declaration filed under sub-section 
(3) of section 16 shall, as soon as may be, 
be published in the Fort St. George Gazette 
and in such other manner as may be pres- 
cribed.” 


Any person whose interest were affected by 
the declaration of the donation might file ob- 
jections before the Tahsildar or Deputy Tah- 
sildar under sub-section (2). Under sub-sec- 
tion (3), the Tahsildar or the Deputy Tahsil- 
dar had to register every such objection, fix 
a date of hearing and give notice of the date 
of hearing to the donor, and the objector, the 
Bhoodan Board and the Local Committee con- 
cerned, and then under sub-section (4), had to 
investigate and dispose of the objection, and 
@ 


CEED 


t @ aoset @ ®@ BP @ #8 8 @ BB 


12 els 


by an order confirm the declaration or declare. 


it null and void. Swub-sections (5) and (6) 
which are important were in the following 
terms :— 


“Sub-section ,(5):.—If the Tahsildar or the 
Deputy Tahsildar confirms the declaration, 
then, notwithstanding anything contained in 
any other law for the time being in force, all 
the right, title and interest of the donor in 
such land shall stand transferred to and vest 
in the State Board for the purposes of the 
Bhoodana Yagna. (Italics ours. ) 


Sub-section (6).—Every order under sub- 
section (5) confirming a declaration shall be 
published in the Fort St. George Gazette 
and on such publication, the donation of land 
shall, subject to the provisions of section 23, 
be irrevocable.” 


Sub-section (5) in clear terms lays down that 
on the confirmation of the declaration of the 
donation, notwithstanding the provisions of 
‘any other law’ (to wit the Transfer of Pro- 
perty Act and the Indian Registration Act in 
this case) right, title and interest in the land 
“shall stand transferred to and vest in” the 
Bhoodan Board. And after publication of 
the order of confirmation of the donation, it 
can be challenged only by a suit contemplated 
by section 23. 


Sub-section (1) of section 20 provided that 


“The State Board shall prepare a list of all. 


lands donated for purposes of Bhoodan Yagna 
prior to (Italics added) the commencement 
of this Act” showing the area, description and 
other particulars of the land, the name and 
address of the donor and allied matters. Sub- 
section (1) to section 20 also shows that the 
_Bhoodan Act was intended in include the 
donations made prior to the commencement 
of this Act. ‘Sub-section (2) provides . for 
publication of the list prepared under sub- 
section (1) in the Fort St. George Gazette. 


The proviso added after sub-section (3) of 
section 20, and sub-section (4) of section 20 
are impoztant and need be extracted. They 
are as follows :— 


“Sub-section (3) .........408! 


‘Provided that! where an order is made by 
the Inquiry Officer under sub-section (4) 
of section 17' confirming the donation, such 
donation shall be deemed to have been 
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accepted with effect from the date on which 
the donation was made and for this pur- 
pose, this Act shall be deemed to have been 
in force on such date. 


Sub-section (4).—Where such land has been 
granted to any person it shall, with effect 
from the date of grant, be deemed further 
to have been granted to the grantee under 
and in accordance with the provisions of 
„section 19”. 


These two are deeming provisions and are a 
complete answer to the appellants’ contention. 
The meaning of the proviso is that although 
the Bhoodan Act was not in existence at the 
time a donation was made its acceptance by 
the Tahsildar or Deputy Tahsildar later on 
after the commencement of the Act, (as in the 
case in hand), by virtue of the deeming provi- 
sion, the Act shall be deemed to be in exis- 
tence on the date of the donation. Sub-sec- 
tion (4) has made a similar deeming provi- 
sion for the grant made in favour of a grantee 
before the coming into force of the Bhoodan 
Act. De Fe 


Section 24 reads: l 


“Notwithstanding anything contained in any 
other: law, every declaration and every grant 
of land made or deemed to have made under 
this Act shall be and be deemed always to 
have been exempt from the payment of 
stamp duty and of encumbrance certificate 
fee, registration fee or of the fee payable 
for the attestation of a power of attorney 
under section 33, sub-section (2), of the 
Indian Registration Act, 1908 (Central Act 
XVI of 1908):.” (Italics added. ) 


The provision of this section also shows that 
donations and grants under the Bhoodan Act 
were exempted from the provisions of the 
Transfer of Property Act and Indian Regis- 
tration Act with retrospective effect. 


9. The above considerations leave no doubt 
at all that the provisions of the Bhoodan Act, 
had restrospective effect and intended to 
include donations of land by any person to 
the Bhoodan Yagna made before the com-| 
mencement of the Bhoodan Act, and such 
donations were also exempted from the rele- 
vant provisions of the Transfer of Property 
Act, and the Indian Registration Act with 
retrospective effect. 


dar or Deputy 
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10: Section 23 made the order of the Tahsil- 
Tahsildar under sub-sec- 
tion (4) of section 17, final and not subject 
to appeal or revision. An aggrieved party 
however was not without remedy. Under 
the proviso of section 23, any person whose 
interest was affected as a result of the dona- 
tion to the Bhoodan Yagna, whether before 
or after the commencement of the Act, might 
file a suit to set aside the order of the Tahsil- 
dar or the Deputy Tahsildar. The plaintiffs 
in this present suit (appellants before us) 
filed no such suit. 


11. Let us now turn to the relevant provi- 
sions of the Bhoodan (Amendment) Act of 
1964. There was no material amendment to 
section 16 of the original Act. Only “The 
State Board” was substituted for. “Tahsil- 
dar or Depuiy Tahsildar”. There was also 
no material amendment to section 17. “Tahsil- 
dar or Deputy Tahsildar” was replaced by 
‘Inquiry Officer’. 


Only with the substitution of ‘Inquiry Officer’ 
for ‘Tahsildar or Deputy Tahsildar’, sec- 
tion 20 and section 23 have been retained. 
Section 24 as amended is as follows :— 


“Notwithstanding anything contained in any 

_ other Jaw, every declaration and every 
grant of land made or deemed to have been 
made under this Act shall be and be deemed 
always to have been exempt from registra- 
tion and payment of stamp duty and of 
encumbrance certificate fee”, 


A comparison of the new section 24 with the 
old section 24 shows that there has been 
no change in the law so far as registra- 
tion and stamp duty were concerned, 


12. Section 11 of the Bhoodan (Amend- 
ment) Act of 1964 is new and very impor- 
tant. Clauses (b) and (c) which are mate- 
rial for our purpose need be extracted: 


“Section 11.—Notwithstanding anything 
contained in any judgment, decree or order 
of any Court, no donation of any land for 
the Bhoodan Yagna or for Gramdan and no 
grant of any such land made or deemed to 
have been made under the principal Act as 
in force immediately before the commence- 
ment of this Act, shall be deemed to be in- 
valid on the ground only that the donation 
or the grant of land as aforesaid was not 
made in accordance with any law relating 


to transfer of property or registration, and 
any such donation or grant of land shall, 
for all purposes, be deemed to be and to 
have always been validly made and accord- 
ingly— 

(a) 
(b) no suit or other proceeding shall be 
maintained or continued in any Court for 
the declaration of title to, or the recovery 
of possession of, any land donated for the 
Bhoodan Yagna or for Gramdan on the 
ground that the donation was not made in 
accordance with the law relating to trans- 
fer of property or registration ; 


(c) no Court shall enforce any decree or 
order declaring any donation of land for the 
Bhoodan Yagna or for Gramdan to be in- 
valid or directing the recovery of posses- 
sion of any such land by the person who 
donated it or any other person claiming 
under him, on ground referred to in 
clause (b) : 


Explanation. .... 0... cece a 


Clause (b) of section 11 of the Bhoodan 
(Amendment) Act puts a bar on the main- 
tenance of a suit or other proceedings in any 
Court for the declaration of title to, or reco- 
very of possession of, any land donated for 
the Bhoodan Yagna on the ground that the 
transfer (donation) was not in accordance with 
the provisions of the Transfer of Property 
Act or Indian Registration Act. Clause (c) 
to section 11 goes one step further and lays 
down that even if a decree has already been 
passed in such a suit, no Court shall execute 
a decree in a suit referred to in clause (b). 


13. It is thus seen that the law both under 
the old and the new Acts so far as the opera- 
tion of the provisions of the Transfer of 
Property Act and the Registration Act is con- 
cerned, is the same. The law ingrained in 
section 11 is merely declaratory in express 
terms of the already existing law under the 
Bhoodan Act of 1958. 


14. The second appeal that was pending 
before the High Court fell within the mis- 
chief of clause (b) of section 11. Even if 
there had been no appeal by the defendants, 
the execution of the decree passed by the ° 
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First Appellate Court could have been suc- 
cessfully objected to by the defendant or any 
other person as void on the ground that the 
suit itself was barred under section 23 of the 
old Act itself. 


15. This appeal has no merit and is dismis- 
sed with costs, 


V.K. Appeal dismissed. 





THE SUPREME COURT OF INDIA. 


PRESENT :—P. N. Bhagwati, A. P. Sen and 
E. S. Venkatraiah, JJ. 


Commissioner of Income-tax, Madras 
Petitioner 
v. ) 
Andhra Chamber of Commerce 
Respondent. 
and 
Commissioner of Income-tax, Madras: 
Petitioner 
Vv. 
South Indian Chamber of Commerce 
Respondent. 
and 
Commissioner of Income-tax, Madras 
Petitioner 
U. 
South India Film Chamber of Commerce 
Respondent . 
and 
Commissioner of Income-tax, Madras 
Petitioner 
v. 
Madras Stock Exchange Ltd. 
Respondent. 
Income-tax Act, (XLIII of 1961), sections 2 
(15), 11—Charitable purpose —°Exemption 
when available—Words “any other object of 
general public utility, not involving carrying 
on of any activity for profit?/—Meaning of— 
Chamber of Commerce whether entitled to 
exemption. 
The objects of the Andhra Chamber of Com- 
merce fell within the Jast head of charitable 
a 


*C.A.. No. 222 of 1980 with S.L.P. (Civil) 
Nos. 4165 to 4175 and 3779 of 1979. 
mn ‘ 2nd May, 1980. 
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purpose denoted by the words “advancement 
of any other object of general ‘public utility” 
and were, therefore, charitable within the 
meaning of section 2 (15) of the Income-tax 
Act, 1961, unless it could be shown that they 
involved the carrying on of any activity for 
profit. It was only. where the predominant 
Object and the purpose of the activity carried 
on was to earn profit, that the object could 
be said to involve the carrying on of an 
activity for profit but if the predominant ob- 
ject was to subserve the charitable purpose 
then the inhibition of these last 9: words would 
not be attracted. Profitmaking was not the 
predominant object of the activity carried on 
by the Andhra Chamber of Commerce but the 
predominant object was to promote trade and 
commerce which was an object of general 
public uility. [Para. 1.] 


Commissioner of Income-tax v. Madras Stock 
Exchange Limited, (1976) 105 I.T.R. 546, 
Affirmed, 


Cases cited :—_ 


Commissioner of Income-tax v. Andhra Cham- 
ber of Commerce, (1965) 55 I.T.R. 722 (S. 
C.): (1965) t M.LJ. (S-C.) 133: (1965) 1 
An.W.R. (S.C.) 133: (1965) 1 S.CJ. 725: 
(1965) 1 I.T]. 667: ALR. 1965 S.C, 1281; 


Additional Commissioner of Income-fax v. 
Surat Art Silk Cloth Manufacturers Associa- 
tion, (1980) 121 I1.T.R. 1 (S. C.): 1980 
Tax.L.R. 230: (1980) 2$.C.C. 31: (1980) 
1 I.T.J. 130: (1980) 1$.C.J. 204: ALR. 
1980 S.C. 387. 


V. S. Desai, Senior Advocate (S. P. Nayyar 
and Miss A. Subhashini; Advocates, with him), 
for Appellant in C.A. No. 222 of 1980 and 
Petitioner in the special leave petitions. 


E. C. Agarwala and M. M. L. Srivastava, 
Advocates, for Respondent in C.A. No. 222 
of 1980 (Andhra Chamber of Commerce) and 
Respondent in S.L.P. (Civil) Nos. 4166 to 
4171 of 1979 (South India Film Chamber of 
Commerce). 


J. Ramamurthi and Miss R. Vaigai, Advo- 
cates, for Respondent in S. L. P. (Civil) 
No. 4165 of ee (2o Indian Chamber 
of Commerce), 


T.. A. Ramachandran and Mrs. J. Rama- 
chandran, Advocates, for Respondent in S.L. 
P. (Civil) Nos. 4172 to 4175 and 3779 of 
1979 (Madras Stock Exchange) . 


The Court delivered the following 


\ 


JupcGMENT.—This appeal by special leave is 
covered by the judgment of this Court ‘in 
Commissioner of Income-tax v. Andhra 
Chamber of Commerce and in Additional 
Commissioner of Income-tax v. Surat Art 
Silk Cloth Manufacturers . Association’. It 
is clear from the judgment in Commissioner 
of Income-tax v. Andhra Chamber of Com- 
merce, that the objects of the Andhra 
Ckamber of Commerce fell within the 
last head of charitable purpose denoted 
by the words “advancement of any other ob- 
ject of general public utility” and were, there- 
fore, charitable within the meaning of sec- 
tion 2 (15) of the Income-tax Act, 1961, un- 
lesg it could be shown that they involved the 
carrying on of any activity for profit. The 
words “not involving the carrying om of any 
activity for profit” came up for consideration 
before this Court in Additional Commissioner 
of Income-tax v. Surat Art Silk Cloth Manu- 
facturers Association®, and there it was, held by 
the majority of the judges that it was only 
where the predominant object and. the pur- 
pose of the activity carried on was to earn 
profit, that the object could be said to involve 
the carrying on of an activity for profit but 
if the predominant object was to subserve 





1. (1965) 551.T.R. 722: (1965) 1 MLL. 
J. (S. C.) 133: (1965) 1 An.W.R. (S. 
C.) 133: (1965) 1 S.C.J. 725: (1965) 1 
I.T.J. 667: A.I.R. 1965 S.C. 1281. 


2. (1980) 121 I.T.R. 1: 1980 Tax.L.R. 


230: (1980) 2S.C.C. 31: (1980) 1 LTJ. 
130: (1980) 1S. C. J. 204: A.I.R. 1980 
S.C. 387, . 
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the charitable purpose then the inhibition of 
these last 9 words would not be attracted. It 
is clear from the facts set out in the judg- 
ment of the High Court that profit-making 
was not the predominant object of the activity 
carried on by the Andhra Chamber of Com- 
merce but the predominant object was to pro- 
mote trade and commerce which was an ob- 
ject of general public utility. The High 
Court was, therefore, right in taking the view 
that the objects of the Andhra Chamber of 
Commerce fell within the last category of 
charitable purpose given in section 2 (15) of 
the Act and its income was exempt from tax 
under section 11 (1) of the Act. 


The appeal is accordingly dismissed with no 
order as to costs. 


S.L.P. (Civil) No. 4165 of 1979, S.L.P. 
(Civil) Nos. 4166-71 of 1979, S. L. P. 
(Civil) Nos. 4172-75 of 1979 and S.L.P. 
(Civil) No. 3779 of 1979 are also dismissed. 


R.S. Appeal and petitions 


dismissed . 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jutisdiction. ) 


PRESENT: —D. A. Desai, A. D. Koshal and 
A. P. Sen, JJ. 


State of Tamil Nadu 


V. 


Petitioner* 


Padmavathiammal Respondent . 


Tamil Nadu Land Reforms (Fixation of 
Ceiling'on Land) Act (LVIII of 1961), sec- 
tion 50 and Schedule II[[—Land taken over as 
surplus — Quantum of compensation—Deter- 
mination—Proper method. 


The Tamil Nadu Land Reforms (Fixation of 
Ceiling on Land) Act, 1961, provides for 
determining the compensation payable to the 
original owner of the land for taking over his 
land declared surplus. It is common ground 
that the compensation has to be determined 
according to the formula prescribed in Sche- 
dule III. The High Court jn the -present 
case has proceeded to determine the market 
value of the land as if it was a case under 
Land Acquisition Act. This is impermissi- 
ble and contrary to statute. [Paras. 2, 5.] 


The Judgment of the Court was delivered by 


Desai, J—The question before the Court was 
what compensation was payable to the land- 
owner whose surplus land was taken over 
under the relevant ceiling law. 


2. The Tamil Nadu Land Reforms (Fixa- 
tion of Ceiling on Land) Act, 1961, provides 
for determining the compensation payable to 
the original owner of the land for taking over 
his land declared surplus. Section 50 in 
Chapter VI having fascicular ‘compensation’, 
provides that every person whpse right, title 
or interest in any land ig acquired by the 
Government under Chapter IT shall be paid 
compensation according to the rate specified 
in Schedule III. It is common ground that 
the compensation has to be determined accord- 
ing to the formula prescribed in Schedule III. 


3. Broadly stated, the authority charged with 
a duty to determine compensation has to take 
the first step to ascertain a sum equivalent 
to the net annual income from the land. This 


aE 


* C.A. No. 136 of 1981. 
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annual income determined lés§ land revenue 
shall be treated as an amount of fair rent. 
4. Paragraph 4 provides for a multiple of 
the fair rent to- be paid as compensation in 
respect of different classes of land. We need 
not elaborate this point. 


5. Having gone through the judgment of 
the High Court, this formula is conspicuous 
by silence. It is impossible. to gather from 
the judgment of the High Court whether the 
High Court determined compensation accord- 
ing to the formula statutorily prescribed. On 
the contrary, the High Court has proceeded 
to determine the market value of the land 
as if it was a case under Land Acquisition Act. 
This is impermissible and contrary to statute. 


6. In the judgment there is a reference to 
some earlier judgment of our learned colleague 
Shri Varadarajan. That judgment is not 
before us but we were told that compensation 
was determined on the basis of market value 
in that judgment. Clearly this is impermis- 
sible because it overlooked the entire scheme 
statutorily prescribed for determining compen- 
sation. Accordingly, we allow this appeal 
and set aside the judgment of the High Court 
and remand the matter to the High Court 
with a direction that the compensation be 
determined according to statutory formula. 
In case the High Court considers proper to 
remand the matter to the lower authority, it 
will be open to it to do so. Parties will be 
at liberty to adduce evidence bearing on the 
question of compensation. 


7 In the circumstances there will be no 
order as to costs. 


V.K. —— Appeal allowed. 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction. ) 


m Present :—D. A. Desai, A. D. Koshal and 


R. B. Misra, JJ. 


A EE E alias Muthu Gounder 
and another; Chinna Gounder and another 
and Raja Gounder and another 

Appellants* 
U. 


Ayyavoo alias Periana Gounder and others 
Respondents. 


(A) Tamil Nadu Cultivating Tenants Pro- 
tection Act (XXV of 1955), section 3 (4) 
(a) and (b)—Cultivating tenant committing 
default in payment of rent—Application for 
eviction by landlord — Revenue Divisional 
Officer granting time under section 3 (4) (b) 
to tenant for payment of arrears and simul- 
taneously passing a conditional order for evic- 
tion on default—V alidity of such composite 
order . 


Per Koshal, J.:—When the Revenue Divi- 
sional Officer allows time to a cultivating 
tenant for depositing the arrears of rent in 
pursuance of the provisions of clause (b) of 
sub-section (4) of section 3 of the Act, he 
cannot simultaneously pass a conditional order 
of eviction which is to take effect on a default 
to occur in futuro. An order of that type 
can, in terms of the section, only be passed if 
the cultivating tenant fails to deposit the sum 
as directed. [Para. 21.] 


Per Desai, J. (agreeing) :—Where a period 
is fixed or granted by the Court for doing any 
act prescribed or allowed the Court may in its 
discretion from time to time enlarge such 
period even though the period originally fixeg 
or granted may expire. If a Court in exer- 
cise of the jurisdiction can grant time to do a 
thing in the absence of a specific provision 
to the contrary, curtailing, denying or with- 
holding such jurisdiction, the jurisdiction to 
grant time would inhere in its ambit the 
jurisdiction to extend time initially fixed by 
it. Passing a composite order would be act- 
ing in disregard of the jurisdiction in that 
while granting time simultaneously the Court 
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= denies to itself the 
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jurisdiction to extend 
time. The principle of equity is that when 
some circumstances are to be taken into account 
for fixing a length of time within which a cer- 
tain action is to be taken, the Court retains to 
itself the jurisdiction to re-examine the altera- 
tion or modification of circumstances which 
may necessitate extension of time. If the 
Court by its own act denies itself the jurisdic- 
tion to do so, it would be denying to itself 


the jurisdiction which in the absence of a 


negative provision, it undoubtedly enjoys. 
[Para. 15.] 


(B) Tamil Nadu Cultivating Tenants Pro- 


tection Act (XXV of 1955), section 3 (4) 


(a) and (b)—Tenant in arrears of rent — 
Petition for eviction by landlord — Revenue 
Divisional Officer if bound under section 3 (4) 
(b) to grant time to tenant to deposit arrears. 


Per Majority: (Desai, J., contra) :—If the 
ground of eviction is non-payment of rent, the 
Revenue Divisional Officer is clothed with 
power under section 3 (4) (b) of the Tamil 
Nadu Cultivating Tenants Protection Act, to 
allow the cultivating tenant to deposit the 
arrears and costs as directed. The power is 
discretionary and while exercising the same, 
it is not incumbent on the Revenue Divisional 
Officer to grant time. If the legislature intend- 
ed to make it obligatory on the, part of Reve- 
nue Divisional Officer to fix a time for de- 
posit of arrears in all cases, there is no reason 
why it should have used the word ‘may’ in 
relation to the grant of time. There is no 
reason why the word ‘may’ occurring in sec- 
tion 3 (4) (b) be not given its ordinary mean- 
ing as denoting the conferment of a discre- 
tion on the Revenue Divisional Officer and be 
equated with “shall” so as to make it obliga- 
tory on him to grant time to the cultivating 
tenant. [ Paras, 25, 26. ] 


(C) Interpretation of Statutes — Beneficent 
legislation—Proper construction. 


Per Desai, J.—It is a well-settled canon of 
construction that in construing the provisions 
of a beneficent. legislation the Court should 
adopt that construction which advances, ful- 
fils and furthers the object of the Act rather 
than the one which would defeat the same and 
render the protection illusory. [Parg, 6. 
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Cases referred to:— 


Venkitaswamt v. Ramaswami Naicker, (1964) 
77 L.W. 553; Mahant Ram Das v. Ganga 
Das, (1962) 1 S.C.J. 427: (1962) 1 An. 
W..R. (5.C.) 167: (1962) 1 M.L.J. (S. 
C.) 167: (1961) 3 S.C.R. 763: A. I. R. 
1961 S.C. 882. 


The Court delivered the following Judgments: 


Desai, J.—Respondents in each of these ap- 
peals are the landlords of the land more parti- 
cularly described in the three different peti- 
tions filed by them in the Court of the Reve- 
nue Divisional Officer, Namakkal in Tamil 
Nadu State seeking to evict tenants of diffe- 
rent parcels of Jand on the allegation that the 
concerned tenants were in arrears of rent for 
the years 1958-59, 1959-60 and 1960-61. The 
tenants who are appellants in these three 
appeals appeared in the respective petitions 
and contested the same on diverse grounds 
but the only one now surviving at this stage 
is; whether in view of the language employed 
in sections 3, 4 (a) and (b) of the Madras 
(now Tamil Nadu) Cultivating Tenants Pro- 
tection Act, 1955 (‘Act’ for short), the Reve- 
nue Divisional Officer erred in passing a com- 
posite order for payment of rent found to be 
in arrears within the time prescribed by him 
and on default, without any further proceed- 
ing, directing eviction of the tenants. 


2. The respondents purchased the land cul- 
tivated by the tenants in each of the petitions 
under sale deeds Exhibit P-6, dated 22nd 
January, 1960 and Exhibit P-7, dated 9th 
March, 1960, from the erstwhile owner of the 
Jand one Nachayammal. Subsequently by the 
deed of assignment Exhibit P-5, dated 5th 
December, 1960, Nachayammal, the vendor of 
the respondents assigned the rent in arrears 
for the period 1958-59 and 1959-60 to the 
respondents. By the time, action in each 
case was commenced, according to the res- 
pondents-landlords rent for year 1960-61 had 
become due and payable. The respondents 
accordingly filed C.T..P.A. Nos. 1, 2 and 
3 of 1961 against the respective tenants on 
2nd January, 1961, for eviction of the tenants 
on the ground that they were in arrears of 
rent due and payable for the years 1958-59, 
1959-60 and 1960-61. 


3. The Revenue Divisional Officer overruled 
all the contentions of the appellants-tenants 
2 ep 
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in each case and held that the tenants were in 
arrears of rent for the aforementioned three 
years and that they were liable to pay the 
same. It was further held that since by the 
deed of assignment, previous landlord assign- 
ed the arrears of rent for two years 1958-59 
and 1959-60 in favour of the respondents, 
they were not only entitled to commence the 
action for recovery of arrears of rent due and 
payable to the previous landlord but they were 
also entitled to evict the tenants for failure to 
pay rent in arrears. Having recorded these 
findings the Revenue Divisional Officer passed 
identical order in each case with variation in 
figures. Only one order may be extracted to 
focus the attention on the controversy now 
brought to this Court. In C. T. P. A. 
No. 1]61 the following final order was made: 


“In view of my findings above I hold that 
the respondents are in arrears of rent to the 
extent of Rs, 2,850 for the years 1958-59, 
1959-60 and 1960-61 to the petitioners. I 
direct under sections 3, 4 (a) that this 
amount be paid to the petitioners within six 
weeks from the date of this order failing 
which . they shall be evicted from the suit 
lands”. 


This order was made on 6th November, 1961. 
The tenants were, therefore, under an obliga- 
tion to pay the arrears found due by 18th 
December, 1961, to qualify for the protection 
of the Act. Admittedly the tenants did not 
deposit the arrears found due by the Revenue 
Divisional Officer but filed three civil revision 
petitions on 11th December, 1961 in the High 
Court. While admitting the revision peti- 
tions on 15th December, 1961, the High Court 
granted conditional stay directing that the 
rent found in arrears be deposited within the 
time set out in the order of the High Court. 
A dispute appears to have been raised about 
the deposit made by the tenants whereupon 
the High Court on 2nd May, 1962, directed 
that an additional amount of Rs. 950 be de- 
posited by the tenants within the time pre- 
scribed by it and it is conceded that the condi- 
tional orders have been fully complied with. 


4. The most important contention that engag- 
ed the attention of the High Court at the 
hearing of the Revision Petitions was whe- 
ther the Revenue Divisional Officer was 
in error in passing a composite order whereby 
he determined the amount of rent in arrears 
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and after specifying the time within which the 
amount in arrears should be paid up, prescrib- 
ed the consequences of failure to act within 
the prescribed time, namely, that the tenants 
would be evicted. The High Court noticed 
some of its own conflicting decisions bearing 
on the topic ‘but ultimately held that the view 
taken by 
Naicker y. Ramaswami, Naicker*, in which it 
was held as under, was correct.: 


“Having regard to the object of the enact- 
ment it is clear that the law empowers the 
Revenue Divisional Officer to grant,a rea- 
sonable time to the tenant to pay the arrears 
-in order ‘to avoid eviction. There may be 
a variety of circumstances by reason of 
which the tenant might find it diff- 
cult to comply with the direction to de- 
posit the arrears by the date fixed. If the 
date so fixed initially is to be an inflexible 
and unalterable date, it is bound to work 
considerable hardships - upon the tenants. 
Tt would be a mechanical application of 
the provision of the section for the purpose 
of eviction. ‘The object of the section is 
to avoid eviction wherever possible and not 
insist upon eviction for such reasons as ob- 


tain in the case”. i 


5. Having noticed, the law as indicated in the 
passage extracted, the High Court observed 
that the order made by the Revenue Divisional 
Officer was not one for eviction. A further 
unqualified order has to be passed by the 
Revenue Divisional Officer directing the evic- 
tion. But at a later stage in the judgment 
the High Court appears to have taken a 
somersault when it observed that in the case 
before it the High Court found nothing wrong 
in the order which the Revenue Divisional 
Officer had passed. In other words, the com- 
posite order was held to be legal and once 
the revision petitions filed by the tenants were 
dismissed by the High Court, the order pass- 
ed by the Revenue Divisional Officer would 
immediately come into operation. With res- 
pect, our task became none too easy to wade 
through the irreconcilably contradictory ap- 
proach.of the High Court. Ultimately the 
High Court dismissed the three revision peti- 
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tions. 
cate. 


6. The object behind enacting the Act clearly 
manifests itself by reference to its long title 
which reads: 


“An Act for the protection from eviction 
of cultivating tenants in certain areas in the 
‘State of Madras’. 


It was a beneficent legislation for granting 
security of tenure to cultivating tenants of 
agricultural lands. It is a well-settled canon 
of construction that in construing the provi- 
sions of such enactments the Court should 
adopt that construction which advances, fulfils 
and furthers the object of the Act rather than 
the one which would defeat the same and 
render the protection illusory. 


Hence these three appeals by certifi- 


7. It is not in dispute that the tenants in 
each of these appeals are cultivating tenants 
and the lands of which they are tenants are 
lands covered by the Act. They are sought 
to be evicted on the only ground that they 
have committed default in payment of rent 
payable from year to year for a period of three 
years. 


8. Mr. Natesan learned counsel who ap- 
peared for the respondents urged that if the 
Revenue Divisional Officer has a discretion to 
grant time to the defaulting tenant to repair 
the default, there would be nothing illegal in 
granting time and simultaneously providing 
for consequence of default. This contention 
may be examined from three independent 
angles: 


(1) Has Revenue Divisional Officer a discre- 
tion to grant time after being satisfied that a 
default is committed, to repair the default 
within the time considered reasonable by him 
and so ordered by him? 


(2) Has he a discretion to further extend the 
time if the defaulting tenant is unable to re- 
pair the default within the time fixed by him? 


(3) -What is the impact of answers of the 
aforementioned two questions on his jurisdic- 
tion to pass a composite order? 


9. Section 3 and the relevant sub-sections 


read as under: 


“3 (1). Subject to the next succeeding 
sub-sections, no cultivgting tenant shall b 
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evicted from his holding or any part thereof, 
by or at the instance of his landlord, whe- 
ther in execution of a decree or order of a 
Court or otherwise; 


* X x X x 


(4) (a) Every landlord seeking to evict a 
cultivating tenant falling under. sub-sec- 
tion (2) shall, whether or not there is an 
order or decree of a Court for the eviction 
of such cultivating tenant, make an applica- 
tion to the Revenue Divisional Officer and 
such application shall bear a court-fee stamp 
of one rupee. 


(4) (b) On receipt of such application the 
Revenue Divisional Officer shall, after giv- 
ing a reasonable opportunity to the land- 
lord and the cultivating tenant to make their 
representations, hold a summary enquiry 
into the matter and pass an order either. 
allowing the application or dismissing it 
and in a case falling under clause (a) or 
clause (aa) of sub-section (2) in which the 
tenant had not availed of the provisions 
contained in sub-section (3), the Revenue 
Divisional Officer may allow the cultivating 
tenant such time as he considers just. and 
reasonable having regard to the relative cir- 
cumstances of the landlord and the culti- 
vating tenant for depositing the arrears of 
rent payable under this Act inclusive of 
such costs as he may direct. If the cultivat- 
ing tenant deposits the sum as directed, he 
shall be deemed to have paid the rent under 
sub-section (3) (b). _If the cultivating 
tenant fails to deposit the sum as directed, 
the Revenue Divisional Officer shall pass an 
order for eviction”. | 


r 


10. Section 3 of the Act places an embargo 
on the eviction of a cultivating tenant and the 
protection extends to rendering a decree or 
order of a Court for eviction nugatory. 
There is an enabling provision in sub-sec- 
tion -(4) (a) of section 3 which enables the 
landlord to: seek eviction of a cultivating ten- 
ant on the ground which may be available to 
him under the Act. When such an applica- 
tion is made, clause (b) of sub-section (4) 
prescribes the procedure to be, followed by the 
Revenue Divisional Officer. The officer con- 
cerned has to, (7) give an opportunity both 
to the landlord and the cultivating tenant to 
Make_a representation; (H) hold a summary 
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enquiry into the matter to determine the rent 
in arrears. After having determined the rent 
in arrears the Revenue Divisional Officer has 
to further enquire into the relative, circum- 
stances of the landlord and the cultivating 
tenant and the circumstances which have a 
bearing on the issues and the circumstances 
relatable to. the need of the landlord for rent 
and the present paying capacity of the tenant. 
After taking into consideration the circum- 
stances of both the landlord and the tenant thus 
ascertained the Revenue Divisional Officer has 
to decide what length of time has to be given 
to the tenant to deposit the rent found in arrears 
and at that stage the proceeding must stop. It 
is something like a preliminary issue to be 
determined because after a finding is recorded 
thať the tenant is in arrears and the amount 
of arrears is determined, the Revenue Divi- 
sional Officer is under a statutory obligation 
to grant time to deposit the arrears. The 
section grants locus penitentiae to a tenant 
who has committed default in payment of rent. 
Granting of the time is not a concession depen- 
dent upon the sweet will of the Revenue Divi- 
sional Officer. Granting time to deposit the 
arrears is statutory obligation cast on the Reve- 
nue Divisional Officer. He has a discretion 
in determining the length of time and this dis- 
cretion is to be exercised judicially based upon 
objective facts ascertained in the inquiry relat- 
able to the circumstances of the landlord and 
the tenant: Jn the context in which the ex- 
pression ‘relative circumstances of the landlord 
and the cultivating tenant’ is used clearly mani- 
fests the legislative intention that the circum: 
stances of the Jandlord for recovering arrears 
of rent which may indicate his urgent need 
for the money if the rent is in the crop share, 
the crop, and the relative circumstance of the 
tenant would.-be his present financial position 
to repair the default. On both sides there 
can be number of circumstances one can envi- 
sage which, if properly brought to the notice 
of the Revenue Divisional Officer, would in- 
fluence his judicial decision as to the length 
of time to be granted by him for the deposit 
of arrears. Where the landlord is a big land- 
lord to whom payment of rent by one tenant 
of a small amount would not make any diffe- 
rence and the tenant is a needy tenant wha 
was so involved in such depressing circum- 
stances that he could not pay even the small 
amount of rent in time and when such circum- 
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stances are judicially apprised, the Revenue 
Divisional Officer may shorten or lengthen the 
time. The order fixing the time must show 
so as to repair the default. It is not open to the 
Revenue Divisional Officer to arbitrarily fix 
time. The order fixing the time must show 
on the face of record that he made the neces- 
sary inquiry as to the relative circumstances of 
the landlord and the cultivating tenant, and 
after evaluating the circumstances placed be- 
fore him by both the sides he would deter- 
mine the length of time and the order fixing 
the time must at least give some indication 
as to what weighed with him in fixing the cer- 
tain time which he fixed in a given case. The 
proceedings before the Revenue Divisional 
Officer are judicial proceedings. For the 
purpose of the proceedings under section 3 of 
the Act, the Revenue Divisional Officer is a 
Court as provided in section 6 (6) of the Act 
and a revision petition would lie to the High 
Court against the order of the Revenue Divi- 
sional Officer. 


11. If the proceedings are judicial and there 
is a lis between the parties, the rival conten- 
tions have to be properly adjudicated ‘upon the 
evidence placed before the Court. Before the 
Revenue Divisional Officer can make an order 
for eviction of a cultivating tenant he has, as 
a matter of statutory obligation, to determine 
the issues which arise in the case under sub- 
section (4) (b) of section 3, record a finding 
on each of them and make a‘speaking order. 
By the very language of sub-section (4) (b) 
of section 3, the Revenue Divisional Officer 
has to grant time to the cultivating tenant to 
deposit the arrears found due by him and the 
length of time is to be relatable to.the circum- 
stances of the landlord and the cultivating 
tenant. After determining the arrears and 
ascertaining the circumstances of the landlord 
and the tenant and fixing the length of time 
to pay the arrears, the proceeding at that stage 
must stop. This is implicit in sub-section (4) 
(b) of section 3. 


12. The scheme of the Act is that merely 
on determination of rent in arrears the Reve- 
nue Divisional Officer is not to conclude that 
there is such default which has become irrepa- 
rable and that he is under an obligation to 
evict the tenant. In fact, the statute grants 
locus penitentiae to the tenant by making it 
obligatory upon: the Revenue Divisional Officer 
to grant some time to the tenant to repair 


the default. If after the time so granted ex- 
pires and the tenant fails to comply with the 
order calling upon him to deposit the arrears 
there would be a default which may become 
irreparable and eviction may follow. Till 
then there is no jurisdiction in the Revenue 
Divisional Officer to direct eviction. 


13. In fact the High Court itself has taken 
this very view when it observed that the view 
taken by Srinivasan, J., was the correct one 
having regard to the avowed object of the 
Act, namely, preventing unreasonable eviction 
and affording protection to the tenants to 
retain the holding so long as interests of the 
landlord in the matter of the prompt payment 
of rent are safeguarded. At another stage, 
the High Court observed that the time that 
has to be given or allowed to the tenant to 
deposit the arrears is to be determined by 
considering what is just and reasonable having 
regard to the relative circumstances of ‘both 
the parties and by its very nature this must be 
elastic and flexible and not fixed or final. 
In other words, the High Court was of the 
opinion that the composite order is not con- 
templated by sub-section (4) (b) of sec- 
tion 3. pg 


14. If sub-section (4) (b) of section 3 does 
not contemplate passing of a composite order, 
what is the correct procedure that must be 
followed in a proceeding under that sub-sec- 
tion? That is self-evident from the language 
employed in that sub-section. After the appli- 
cation is received and the parties are sum- 
moned and representations are heard, the 
Court must determine whether the cultivating 
tenant is in arrears of rent. If the answer 
is in the affirmative, it has to determine the 
arrears in terms of its money value. There- 
after, the Revenue Divisional Officer must as- 
certain relative circumstances of the Jandlord 
and the tenant and as indicated hereinabove, 
these circumstances must be relatable to the 
need of the landlord for prompt payment and 
the present prevalent circumstances of the 
tenant relatable to the paying capacity. Thou- 
sand and one circumstances can be envisaged 
which may have a bearing on this aspect. 
After these circumstances are properly adjudi- 
cated and evaluated the Revenue Divisional 
Officer must fix time within which the tenant 
should pay the amount and repair the default. 


15. It was seriously contended by Mr. 
Natesan as to what is there in the scheme ef 
CEED 
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the Act and especially in the language of sub- 
section: (4) (b) which would make it imper- 
missible for the’ Revenue Divisional Officer 
simultaneously passing an order determining 
rent in arrears and directing that if the tenant 
fails to pay the amount within the time pres- 
cribed by the Court eviction shall follow as a 
matter. of course. If this construction of sub- 
section (4) (b) as canvassed by Mr. Natesan 
is adopted the Revenue Divisional Officer 
would be denying to himself a more beneficial 
jurisdiction conferred upon him, namely, to 
extend the time for making the payment if on 
evaluation of circumstances so placed before 
him he. is satisfied that a further extension is 
not: only just but not to grant it would be 
harsh and unjust and would be defeating the 
object for which the Act was enacted. An 
analogous provision may be noticed. It is a 
well accepted principle statutorily recognised 
in section 148 of Civil Procedure Code, that 
where a period is fixed or granted by the Court 
for doing any act prescribed or allowed by the 
Code, the Court may in its discretion from 
time to time enlarge such period even though 
the period originally fixed or granted may .ex- 
pire. If a Court in exercise of the jurisdic- 
tion can grant time to do a thing, in the ab- 
sence of a specific provision to the contrary 
curtailing denying or withholding such juris- 
diction, the jurisdiction to grant time would 
inhere in its ambit the jurisdiction to extend 
time initially fixed by it. Passing a compo- 
site order would be acting in disregard of the 
jurisdiction in that while granting time simul- 
taneously the Court denies to itself the juris- 
diction to extend time. The principle of 
equity is that when some circumstances are to 
be takèn into account for fixing a length of 
time within which ‘a certain action is to be 
taken, the Court retains to itself the jurisdic- 
tion to re-examine the alteration or modifica- 
tion of circumstances which may necessitate. 
extension of time. If the Court by its own 
act denies itself the jurisdiction to do so, it 
would be denying to itself the jurisdiction 
which in the absence of a negative provision, 
it undoubtedly enjoys. Conditional orders, 
were held by this Court to be in terrorem, so 
that: dilatory litigants might put themselves in 
order and avoid delay, but they do not com- 
pletely estop a Court from taking note of events 
and circumstances which happen within the 
time fixed, In Mahant Ram Das v. Ganga 
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Dast, in the context of a failure to pay fequi- 
site Court-fee within the time allowed by the 
Court subject to the conditional order that 
failure to pay would result in dismissal of the’ 
appeal, this Court observed as under: 


“How undesirable it is to fix time peremp- 
torily for a future happening which leaves 
the Court powerless to deal with events that 
might arise in between, it is not necessary 
to decide in this appeal. These orders turn 
out, often enough to be inexpedient. Such 
procedural orders, though peremptory (con- 
ditional decrees apart) are, in -essence, in 
terrorem, so that dilatory litigants might put 
themselves in order and avoid delay. They 
do not, however, completely, estop a Court 
from taking note of events and circumstances 
which happen within the time fixed. For 
example, it cannot be said that, if the appel- 
Jant had started with the full money ordered 
to be paid and came well in time but was 
set upon and robbed by thieves on the day 
previous, he could not ask for extension of 
time, or that the Court was powerless to 
extend it. Such orders are not like the law 
of the Medes and the Persians.” 


The danger inherent in passing conditional 
orders becomes self-evident because that by 
itself may result in taking away jurisdiction 
conferred on the Court, for just decision of the 
case. The true purport of conditional order 
is that such orders merely create something 
like a guarantee or sanction for obedience. of 
the Court’s order but would not take away the 
Court’s jurisdiction to act according to the 
mandate of the statute or on relevant equitable. 
considerations if the statute does not deny 
such consideration. In order to avoid subse- 
quent controversy sub-section: (4) (bj envi- 
sages proceedings in two stages and that by 
itself inhibits passing of a conditional order. 
It is’ therefore, not possible to accept the con- 
struction canvassed: for on behalf of the res- 
pondents. 


16. As analysed, the scheme of sub-section: 
(4) (b) of section 3 requires the Revenue 
Divisional Officer to determine arrears, aScer- 
tain the exact amount payable by the tenant, 
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fix the time for payment after taking into con- 
sideration the relevant circumstances of the 
landlord and the cultivating tenant and then 
stop there. There is no power in the Reve- 
nue Divisional Officer at that stage to pass 
an order for eviction. 


17. If the tenant deposits the amount or 
pays up the rent and repairs the default with- 
in the time fixed by the Revenue Divisional 
Officer, on an application of the tenant point- 
ing out this fact, the original application of 
the landlord for eviction would have to be 
dismissed. If on the other hand the landlord 
points out to the Revenue Divisional Officer 
that the cultivating tenant has failed to com- 
ply with the order made by the Court and if 
after notice’ to the tenant and in the absence 
of a request for extension of time which again 
may be judicially examined, the default be- 
comes wilful or contumacious. It is at that 
stage and at that stage alone that the Revenue 
Divisional Officer enjoys jurisdiction to order 
eviction. Such jurisdiction improperly exer- 
cised at an earlier stage would render the 
order without jurisdiction. Surprisingly the 
High Court reached the same conclusion but 
failed to follow it. 


18. In all the three, cases the Revenue Divi- 
sional Officer determined the arrears of rent 
and gave six weeks’ time to pay the same. 
Within the period of six weeks the cultivating 
tenants in each case approached the High Court 
and obtained conditional stay, the condition 
being to deposit the rent in arrears within the 
time prescribed by the High Court and these 
orders have been complied with. If the Re- 
venue Divisional Officer had not denied to him- 
self the further jurisdiction to examine the 
Situation as it emerged on the date of expiry 
of the period prescribed by him, it would have 
been brought to his notice that the eviction 
was unjustified in view of the orders made by 
the High Court. ‘But as the order became 
effective according to the Revenue Divisional 
Officer on the mere failure to deposit the 
arrears found due by him, the order of evic- 
tion without jurisdiction became effective. 
The High Court held that there was no order 
of eviction but affirmed the order of the Reve- 
nue Divisional Officer as one for eviction. 


| 
19. The question then is: What should be 
my approach in these appeals? Frankly 
speaking, on my finding that the latter -part 
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of thé Revenue Divisional Officer’s order that 
‘in the event of failure to deposit the amount 
within the time prescribed eviction would fol- 
low’, being without jurisdiction, 1 would be 
required to remand the matter to the Revenuc. 
Divisional Officer to proceed from that stage. 
However, I cannot overlook the fact that the 
initial proceedings before the Revenue Divi- 
sional Officer started in 1961. Two decades 
have rolled by. The ground of eviction was 
a technical ground of default repaired by the 
6rders of the High Court when the rent found 
in arrears was deposited. The landlords have 
been paid, may be not specifically within the 
time prescribed by the Revenue Divisional 
Officer but within the time prescribed by the 
High Court. It is not necessary to decide 
in this case whether the time prescribed by the 
Revenue Divisional Officer, if challenged in 
the superior Court, i.e., the High Court, the 
High Court would have jurisdiction to pres- 
cribe its own time calling upon the tenant to 
deposit the amount to repair the default. That. 
question be kept open but in the facts of this 
case the amount having been deposited way 
back in 1961-62, it would be merely adding to 
the agony of the parties for a very technical 
consideration to remit the case to the Revenue 
Divisional Officer. In the facts of this case 
it would be an idle formality to remit the case 
to the Revenue Divisional Officer for the addi- 
tional reason that he will have to fix a fresh 
date for deposit of the amount and the amount 
has already been deposited 19 to 20 years 
back. Having regard to all the circumstances 
of the case and the inevitable consequence 
flowing from the passage of time, I do not 
consider it just and proper to remit the case 
to the Revenue Divisional Officer. In my 
opinion the tenants have qualified for the pro- 
tection of the Act and they were not liable to 
be evicted. 


20. Accordingly, all the three appeals are 
allowed and the order for eviction of the ten- 
ants in each case is set aside but in the circum- 
stances of the case with no order as to costs. 


Koshal, J.—I have had advantage of going 
through the judgment prepared by my learned. 
brother, Desai, J., and find myself in agree- 
ment with him on the following points: 


(a) When the Revenue Divisional Officer. 
(R.D.O. for short) allows time to a culti- 


vating tenant for depositing the arrears of reat, 
® IE ` 
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iñ pursuance of the provisions 
clausé (b) of ‘sub-section (4) of sec- 
tion 3 of the Act, he cannot simultane- 
ously pass a conditional order of eviction 
which is to take effect on a default to occur in 
futuro. An order of that type can, in terms 
of the section, only be passed ‘if the cultivating 
tenants fails to deposit the sum as directed’. 
The orders of the R.D.O. directing eviction 
and covered by these appeals were thus passed 
in contravention of the express provisions of 
the clause and are thus without jurisdiction. 


(6) The orders of the R.D.O. directing the 
deposit of rent having been actually complied 
with about a couple of decades back it is no 
usé remitting the case to him and it would 
serve the ends of justice if we declare that the 
tenants are qualified for the protection envi- 
saged by the Act against their eviction. 


(c) All the three appeals merit acceptance and 
are allowed with no order as to costs, the order 
for eviction of the tenant in each case cane 
set aside, 


22. I may, however, observe that it is wholly 
unnecessary for the decision of the appeals to 
determine the question as to whether it is in- 
cumbent on the R.D.O., while acting in pur- 
suance of the provisions ‘of clause (b) above 
mentioned, to grant time to a tenant who has 
been found by him to be in arrears of rent. 

For one thing, that question did not form 
the subject-matter of argument on either side 
at the hearing of the appeals, the only point 
really canvassed before us being that when the 
R.D.O. grants time to the tenant he cannot 
simultaneously pass an order of eviction which 
is to take effect in future and which he can 
pass only after the default in making the de- 
posit is committed. Secondly, that question 
does not arise in these appeals as in each of 
the appeals before us the R.D.O. did grant 
time to the tenants concerned to deposit arrears 
of rent. As it is, Desai, J., has arrived at a 
categorical conclusion that according to clause 
(b) aforesaid it is obligatory on the R.D.O. 

to grant time to the tenant for depositing the 
arrears in all cases falling under clause (a) or 
clause (aa) of sub-section (2) of section 3 
of the Act in which the tenant has not availed 
of the provisions contained in sub-section (3) 
of that section. Being unable to subscribe to 
that conclusion I give below my reasons for 


hélding a contrary opipion. 
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The relevant portion of section 3 is set 

out hereunder: 
“3 (1).—Subject to the next succeeding 
sub-sections, no cultivating tenant shall be © 
evicted from his holding or any part thereof, 
by or at the instance of his landlord, whe- 
ther in execution of a decree or order of a 
Court or otherwise. 


(2) Subject to the next succeeding sub- 
section, sub-section (1) shall not Pape toa 
cultivating tenant— 


(a) who in the areas where............ 
if in arrears at the commencement of this 
Act, with respect to the rent payable to the 
Jandlord, does not pay such rent within the 
Six weeks after such commencement or who 
in respect of rent payable to the landlord 
after the commencement of this Act, does 
not pay such rent within a month after such 
rent becomes due; or 


(aa) who, in the other areas of the State 
of Madras, if in arrear at the commence- 
ment of this Act, with respect to the rent 
payable to the landlord and accrued due 
subsequent to the 31st March, 1954, does 
not pay such rent within a month after such 
commencement, or who in respect of rent 
payable to the landlord after such com- 
mencement, does not pay such rent within a 
month after such rent becomes due; or 


(b) to (d) * * x x 
Explanations I to IV .—* * 2 


(3) (a) A cultivating tenant may deposit 
in Court the rent or, if the rent be payable 
in kind, its market value on the date of 
deposit, to the account of the Jandlord— 


(i) in the case of rent accrued due subse- 
quent to the 31st March, 1954, within a 
month after the commencement of this Act: 


(ii) in the case of rént accrued. due after 
the commencement of this Act, within a 
month after the date on which the rent ac- 
crued due. 


(b) The Court shall cause notice of the 
deposit to be issued to the Jandlord and de- 
termine, after a summary enquiry, whether 
the amount deposited represents the correct 
amount of rent due from the cultivating 
tenant. If the Court finds that any further 
stim is due, it shall allow the cultivating 
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tenant such time as it may consider just and 
reasonable having regard to the relative cir- 
cumstances of the landlord and the cultivat- 
ing tenant for depositing such further sum 
inclusive of such costs as the Court may 
allow. ' If the Court adjudges that no fur- 
ther sum is due, or if the cultivating tenant 
deposits within the time allowed such fur- 
ther sum as is ordered by the Court, the 
cultivating tenant shall be deemed to have 
paid the rent within the period specified in 
the last foregoing sub-section. If, having 
to deposit a further sum, the cultivating 
tenant fails to do so within the time allowed 
by the Court, the landlord may evict the 
cultivating tenant as provided in sub-sec- 
tion (4).. 


(c) $ K K *K 3s 
Explanation J .—* ” i a 


(4) (a) Every landlord seeking to evict a 
cultivating tenant falling under sub-section 
(2) shall whether or not there is an order or 
decree of a Court for the eviction of such 
cultivating tenant, make an application to the 
Revenue Divisional Officer and such appli- 
cation shall bear a court-fee stamp of one 


(b) On receipt of such application, the 
Revenue Divisional Officer shall, after giving 
a reasonable opportunity to the landlord and 
the cultivating tenant to make their repre- 
sentations, hold a summary enquiry into the 
matter and pass an order either’ allowing 
the application or dismissing it and in a case 
falling tinder clause (a) or clause. (aa) of 
sub-section (2) in which the tenant had not 
availed .of the provisions contained in sub- 
section (3), the Revenue Divisional Officer 
may allow the cultivating tenant such time 
as he considers just and reasonable having 
regard to the relative circumstances of the 
Jandlord, and the cultivating tenant for depo- 
siting the arrears of rent payable under this 
Act inclusive of such costs as he may direct. 
If the cultivating tenant deposits the sum 
as directed, he shall be deemed to have paid 
the rent under sub-section (3) (b). If the 
cultivating tenant fails to deposit the sum 


as directed, the Revenue Divisional Officer | 


shall pass an order for eviction.” 


24, An analysis of the section clearly leads 
to certain indisputable propositions. Sub- 
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section (1) creates a bar against the eviction 
of a cultivating tenant from his holding or any 
part thereof, by or at the instance of his land- 
lord, even though the latter seeks to do so in 
execution of a decree or order of a Court. 
This bar is subject only to the provisions of 
Sub-sections (2), (3) and (4). Swub-section 
(2) enacts an exception to sub-section (1) 
and lays down inter alia that sub-section (1) 
shall not apply to a cultivating tenant who 
conforms to the description in clause (a) or 
(aa) of sub-section (2). Both the clauses 
last mentioned cover tenants who are in 
arrears in regard to the payment of rent at the 
commencement of the Act or who fail to pay 
rent falling due after such commencement 
within a month after its becoming due. Sub- 
section (3) enables a cultivating tenant to de- 
posit arrears of rent in Court and further pro- 
vides that after notice of such deposit has been 
given to the landlord, the Court would embark 
on a summary inquiry and then adjudge whe- 
ther any further sum is due to the landlord. 
If the Court finds that a further sum is due, 
“it shall allow the cultivating tenant such time 
as it may consider just and reasonable having 
regard to the relative circumstances of the 
landlord and the cultivating tenant for depo- 
siting such further sum inclusive of such costs 
as the Court may allow.” If the cultivating 
tenant fails to pay the sum determined by the 
Court to be due under sub-section (3) the 
landlord “may evict the cultivating tenant as 
provided in sub-section (4).” Sub-section 
(4), then states that a landlord seeking to evict 
a cultivating tenant falling under sub-section 
(2) shall make an application to the R.D.O. 
who shall, after giving a reasonable oppor- 
tunity to the landlord and the cultivating 
tenant to make their representations, hold a 
summary inquiry into the matter and pass an 
order either allowing the application or dis- 
missing it, ‘The sub-section further provides 
that if the case falls under clause (a) or (aa) 
of sub-section (2) in which the tenant has 
not availed of the provisions contained in sub- 
section (3) the R.D.O. may allow the culti- 
vating tenant such time as he considers just 
and reasonable having regard...... 


25. Now as I read sub-section (4), it gives 
the R.D.O. power either to allow the appli- 
cation of the landlord or to dismiss it after he 


has held a summary enquiry into the mattes. 
e DeD 
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If the application is allowed an order of evic- 
tion has to be passed. If it is dismissed the 
proceedings again come to an end. However 
if the ground of eviction is non-payment of 
rent, the R.D.O. is clothed with power to 
allow the cultivating tenant to deposit the 
arrears and costs as directed. The power is 
discretionary and, while exercising the same, 
it is not incumbent on the R.D.O. to grant 
time. If the legislature intended to make it 
obligatory on the part of the R.D.O. to fix 
a time for deposit of the arrears in all cases 
covered by clause (a) or clause (aa) of sub- 
section (2) there is no reason why it should 
have, used the word “may” in relation to the 
grant of time. Support for this view is avail- 
able in clause (b) of sub-section (3) wherein, 
the legislature has directed : 


“If the Court finds that. any sum is due it 

shall allow the cultivating tenant such time 

as it may consider just and reasonable. . 
(Italics ours) 


In this situation it must be held that while the 
opportunity of depositing the arrears of rent 
cannot be denied to a cultivating tenant during 
the course of proceedings under sub-section 
(3), the same is not available as of right 
under clause (b) of sub-section (4). The 
difference in the language used by the legis- 
Jature is significant and not without purpose. 

The intention of the legislature appears to be 
that normally a defaulting tenant must seek 
the help of the Court all by himself and that 
if he does so he must be protected; but that a 
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defaulting tenant who waits for payment} of 
rent till he is sought to be evicted by the land- 
lord is not necessarily entitled to the same 
protection. Circumstances may exist which 
may place him at par with a tenant covered 
by sub-section (3) but then it may not neces- 
sarily be so. That is why it is left to the 
discretion of the R.D.O. to grant time to the 
cultivating tenant or to deny him that oppor- 
tunity. An example of a case in which no 
time should be allowed would be that of a 
tenant who, although in affluent circumstances 
at all relevant points of time, has failed to 
make payment of rent year after year in spite 
of repeated demands from an otherwise in- 
digent landlord and whose conduct is, there- 
fore, contumacious calling for no sympathy 
or concession. The extension to him of the 
same facility which is afforded to a willing 
tenant under sub-section (3) would be un- 
called for and in fact unjust. 


26. Nor do I find why the word “may” 
occurring in clause (b) of sub-section (4) be 
not given. its ordinary meaning as denoting 


the conferment of a discretion on the 
R.D.O. and be equated with “shall” so 
as to make it obligatory on him to grant 


time to the cultivating tenant. 


27. Subject to the disagreement expressed by 
me above J concur with the judgment of 
Desai, J. 


Misra, J.—I agree with my learned brother, 
Koshal, J. 


V.K. ——— Order accordingly. 


[END OF voLumE (1982) I M.L.J. Reports (S.C.)] 
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Sathiadev, J. 
R. Govindarajulu v. 
Superintendent of Police, Salem. 


19th: October, 1981. 


W.P. No. 4636 of 1978 and 
W.P. No. 945 of 1979. 


Fundamental Rules, rule 56 (d)—Compul- 
sory retirement—Order of—Should not con- 
fain any stigma—Nor by way of transitional 
or intermediary step before other punishments 
Gre tnposed—Constitution of India (1950), 
Article 226. 


In an order passed under Fundamental 
Rule 56 (d) what has to be looked into is; 
whether the order on the face of it discloses 


misconduct etc., and if it does not contain . 


any stigma, normally the Court sustains such 
an order. 


Unless the impugned order is the final curtain 
drawn resulting in the Government servant 
honourably being relieved from service, the 
resort to Fundamental Rule 56 (d) cannot 
be allowed to act as a transitional or inter- 
mediary step before other punishments are 
imposed. : 


- What is pertinent and to be assured for the 


ejected Government servant is that, in the 
eyes of the public, he should not figure out 
as a person who has been relieved of the 
office because of misconduct or due to lack 
of integrity etc. The power under Funda- 
mental Rule 56 (d) has to be strictly adhered 
to, so that, on being relieved from service, 
the concerned person is given a chance to 
make good in other walks of life without a 
stigma at the time of termination. 


The motivating factor is not relevant but if 
it be established that the misconducts alleged 
are the foundation of the impugned order and 


-a short circuit is adopted for achieving what 


perhaps could not be achieved in the discipli- 


l 


nary proceedings, such orders of compul- 
sory retirement cannot be upheld. 


V. P. Raman, for Petitioner. 


SHE W.P. No. 4636 of 
1978 dismisseď; 

W.P. No. 545 of 1979 

allowed . 





Sengottuvelan, J. 


Everest Pictures Circuit, Salem, 
represented by its Proprietor 
Nallaswami Gounder v. 


S. Karuppannan. 
30th October, 1981. 


C:R.P. No. 1886 of 1981. 


Copyright Act (XIV of 1957), sections 55, 62 
—Suit for declaration and injunction—Tamil 
talkie film — Lease of film in favour of the 
plaintiff—Defendant attempting to release the 
same picture — Suit filed by plaintiff before 
District Munsif — Contention of defendant 
that District Munsif had no jurisdiction — 
Contention accepted by District Munsif who 
ordered return of plaint—Appeal by plaintiff 
to District Judge — District Judge holding 
District Munsif had jurisdiction — Revi- 
sion to High Court by defendant—Held civil 
Court may grant relief of declaration but in- 
junction can be granted only by District Court 
under section 62 of the Copyright Act. 


The plaintiff obtained the lease of the right 
to exhibit a Tamil talkie film from one S. 
The defendant attempted to release the same 
film. Therefore the plaintiff filed a suit for 
declaration and permanent injunction in res- 
pect of the film before the District Munsif’s 
Court. The defendant raised the objection 
that the District Munsif’s Court had no juris- 
diction to try the suit and that the suit was 
not maintainable. This objection was accept- 
ed by the District Munsif who ordered the 
return of the plaint. The plaintiff filed an 
appeal to the District Court which held that 
the District Munsif had jurisdiction. Thee 
defendant filed a revision*to the High €uttrt, 


` ) 
Held, the civil Court might grant the relief 
of declaration as to who was entitled to the 
copyright. But further reliefs with reference 
to injunction, accounting etc., could only be 
obtained under section 62 of the Copyright 


Act, from the Court having jurisdiction viz., 
District Court. 


Since the present suit was one for declaration 
and injunction and no useful purpose would be 
served by granting the mere relief of decla- 
ration, the only course available to the learned 
District Munsif was to return the plaint for 
presentation to the proper Court. 


Raghavan, for Petitioner. 
Jagadeesan, for Respondent. 
Saja 


Petition allowed. 





P. R. Gokulkrishnan, O.CJ. and 
Venugopal, J. 
M. Manirajan v. 


Assistant Commissioner of Police, 
Mylapore Range, Madras-4. 


9th November, 1981. 
W.A. No. 756 of 1980. 


Madras City Police Act (III of 1888), sec- 
tion 36—Lodging House — Licence for run- 
ning—Lodging house run in rented premises, 
after obtaining requisite licence from Police— 
Premises sold to another—Rent paid -to the 
new owner accepted—New landlord not giving 
consent for continuance of the lodging house 
—Application for renewal of licence rejected 
—Appeal to appellate authorities also reject- 
éed-—Writ petition also rejected—On writ ap- 
peal tenant held to be statutory tenant— 
Direction issued to Commissioner of Police 
to consider application in accordance with 
law. 


M was running a lodging souse in a rented 
premises in Mylapore, Madras. He had ob- 
tained the consent of the Jandlord for running 
a lodging house and had also obtained a 
licence under the Madras City Police Act. 
Subsequently, the landlord sold the premises 
Yo another. M attogned tenancy to the new 


landlord and was paying rent to the new land- 
Jord. However, the new landlord did not 
agree for the continued running of the lodg- 
ing house. When M applied for renewal of 
the licence under the Madras City Police Act, 
this was rejected on the ground that the 
present landlord had objected to the running 
of a lodging house in the premises. Against 
this, M filed an appeal to the 2nd respondent 
herein who dismissed the appeal. There- 
after M filed a revision to the Commissioner 
of Police, who also dismissed the revision. 
This order was challenged in a writ petition. 

The learned single Judge of the High Court 
dismissed the, petition at the stage of the ad- 


mission itself. Against this M filed an 
appeal. 
Held: Inasmuch as the appellant is a statu- 


tory tenant protected under the Tamil Nadu 
Buildings (Lease and Rent Control) Act, he 
continues to be a tenant until evicted as per 
the provisions of the said Act. The refusal 
to grant renewal of the licence is not based 
on relevant factors and as such the matter has 
to be remanded to the file of the Commis- 
Sioner of Police, City of Madras, the third 
respondent herein, for the purpose of dis- 
posal afresh. 


V. Sridevan, for Appellant. 
Government Pleader, for Respondents. 


SJ: Appeal allowed. 
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Ratnam, J. 
N. M. Venkatesan v. 


oira K. Ramalingam. 
19th November, 1981. 


C.R.P. No. 3209 of 1981. 


Civil Procedure Code (V of 1908), section 
148-4—Effect of entering caveat—Procedure 


to be followed by the Court. 


The petitioners in this case by reason of the 
provisions of section 148-A of the Code of 
Civil Procedure, having entered a caveat, 
became entitled to be served through Court 


with a. copy of the application to be filed in 


a.suit or proceeding. But it appears that 
this procedure had: not been adhered to. 
It may be that the District Judge was inclined 
to grant an order of interim suspension as he 
did. But even so the mandatory provisions 
of section 148-A of the Code cannot be lightly 
disregarded, as the very provision is conceived 
with the object of preventing parties to a Hiti- 
gaties from securing ex parte orders without 
notice. In this case after the caveat had been 
entered by the petitioners, notice of the appli- 
cation should have been served through ‘Court 
in which case the “petitioners might have 
appeared and showed a cause against the inte- 
rim suspension. The entering of the caveat 
on behalf of the petitioners had been brought 
to the notice of the District Judge. But be- 
fore passing the order of interim suspension, 
care had not been taken to ascertain whether 
the notice of application had been served on 
the caveator. It is rather unfortunate that a 
very salutary provision like section 148-A in- 
tended to check the obtaining of interim orders 
behind the back of the litigants, had not been 
observed in the present case, inspite of the 
fact that the petitioners had done all that 
was necessary on their part to see to it that 
no such order was passed and the District 
Judge was also fully aware of the seizure. 
Section 148-A; ‘Code of the Civil Procedure 
is an éffective check on the obtaining ^f 
orders by a litigant without the knowledge of 
the’ other side and more than others the Court 


cannot contribute to the breach of that provi-’ 


sion. It should therefore be the endeavour 

of all-Courts’in cases where caveat has been 

entered under section 148-A to give full ‘effect 
 M—nro © 


ed under section 4. Therefore the fact that 


4 


to the provisions of that section in letter as 
well as in spirit, 


C. Ramanathan, for Petitioner. 
M. Veluswamy, for Respondent. 


R.S. 


Ordered accord- 
ingly. 


G. Ramanujam and 
G. Maheswaran, JJ. 


P. K. R. Radhakrishna Chettiar 
and Sons v. 


Tahsildar (Debt Relief), 
Kumbakonam.,. 


Ist February, 1982. 


W.P. Nos. 6075, 6402 and 
6463 of 1981. 


Tamil Nadu Debt Relief Act (XIII of 1980) 
— Mortgage decrees and money decree passed 
—Decrees under execution—A pplication by 
judgment-debtor before Tahsildar, for issue 
of a certificate of discharge — J urisdiction of 
Tahsildar to declare the decree-debts as dis- 
charged negatived—Proper course to be follow- 
ed indicated. 


‘In the present case there is no dispute that 


in all the three cases, decrees have already 
been obtained by the petitioners in a civil 
Court. In two cases mortgage decrees have 
been passed and in another case money decree 
has been obtained. All the said decrees are 
under execution before the civil Court. Not- 
withstanding the existence of the said decrees 
the Special Tahsildar and the Sub-Collector, 
Kumbakonam,. have exercised their power and 
have granted certificate of discharge in favour 
of the debtors. By granting such certificate 
they have in fact nullified the decrees passed 
by the civil Court. The statute does not by- 
pass: the decrees already passed by the civil 
Court. ‘Admittedly there. is no non obstante 
clause in either of the sections 4,5 or 6. In 
the‘absence of a non obstante clause which is 
only-in cases where the debt is not merged in 
a decree, the Tahsildar and the ` Appellate 
Authority cannot exercise their power under 
sections 5’ and 6. In section 4 there is no 
reference to Tahsildar or Sub-Collector declar- 
ing or ordering loan as having been discharg- 


oO 
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no non obstante clause has been used in sec- 
tions 4, 5 or 6 will clearly indicate that the 
legislature does not confemplate the authori- 
ties constituted under the Act, sitting in judg- 
ment over decrees passed by the civil Courts. 
In this view of the matter the Special Tahsil- 
dar and the Sub-Collector have exceeded their 
statutory powers in declaring a decree debt 
which is pending execution before a civil 
Court as having been discharged. Even 
assuming that the debtors in their proceedings 
are entitled to the benefits of the said Act, 
they have to approach the civil Court where 
the matters are pending with an application 
claiming benefits under the Act and praying 
for investigation of their claim by the civil 
Court. 


B. Rajagopalan, for Petitioner. 
The Government Pleader, for Respondent. 


R.S. Petition allowed. 
S. Mohan, J. 





Muthiah Asari v. 
Ramanathan. 


3rd December, 1981. 
C.R.P. No. 3232 of 1980. 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act. (XVIII of 1960) (as amended by 
Act XXIII of 1973), section 10 (3) (a) (i) 
—Pendency of eviction proceedings — Pur- 
chase of demised building by the wife of the 
landlord—Tenant, if can dictate which house 
landlord should choose — Subsequent event, 
whether can be taken notice of by the Courts. 


Two propositions seem to have been diluted 
if not done away with by the Supreme Court 
decisions. The first of them is that subse- 
quent- events cannot be taken note of. ‘As a 
matter of fact it is apparent from the note of 
decisions in’ Arjun v. Yogendrakumar Gupta, 
(1979) T.L.N.J. 464, that subsequent events 
should not be taken note’ of and the decision 
reported in P. Venkateswarlu v. The Motor 
and General Traders, (1976) 1 S.C.J. 393: 
(1976) 1 An.W.R: (S.C.) 35: (1975) 1 
S.C.C.°770: A.I.R. 1975 S. C. 1409, is 
referred to. However that decision does not 
Seem! to be correct in view of the later ruling 
by the Supreme Court 
Raghunath Prasad, (1981)-3 S.C.C. 103: 
AIR, 1981 S.C, 1711. Therefore it would 
a 
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be necessary to take note of subsequent 
events. Though the decision came to be laid 
down under the Madhya Pradesh Accommoda- 
tion Control Act, nevertheless, that is the 
position of law applicable to all rent: control 
legislation. Again the theory that a tenant 
cannot dictate terms as to which of the houses 
the landlord should choose also cannot be 
held to be good in view of the authoritative 
pronouncement of the Supreme Court in 
M. M. Quasim v. Manohar Lal . Sharma, 
(1981) 3 S.C.C. 36: A.I.R. 1981 S. C. 
1113. But in the instant .case the opposite 
view adembrated in M. M. Quasim v. Mano- 
har’ Lal Sharma, (1981) 3 S.C.C. 36: A.I. 
R. 1981 S.C. 1113, cannot be of any use to 
the revision petitioner because it is established 
that this is the only building of the landlord. 


S. Thiagaraja Ayyar and K. Sankar, for Peti- 
tioner. ` 


T. R. Mani and 
dent. 


R.S: 


G. Krishnan, for Respon- 





- Petition dismissed. 


G. Ramanujam and 
G. Maheswaran, JJ. 


" B. R. Jagannatha Rao v. 


The Offcial Receiver of. 
North: Arcot, Vellore-4. 


9th February, 1982. E 
W.P. No. 6881 of 1980. 


Tamil Nadu Debt Relief Act (XIII of 1980) 
—Petitioner adjudicated insolvent—Properties 
vested in Official Receiver—Properties brought 
to sale-— Application by petitioner before the 
Special Tahsildar for issue of a certificate of: 
discharge — Petition before Official Receiver — 
claiming benefits under the -Act—Prayer for 
stay of sale—Jurisdiction of Tahsildar'to issue 
discharge certificate—Petitioner to seek remedy 
before Insolvency Court—Writ of prohibition 
not tha proper remedy. © "7 ; | 
Held, that so long -as- there is no decision’ by. 
any Court that the petitioner is entitled to the 
benefit of the Tamil Nadu Act: XIII. of 1980, 
the respondent cannot, accept the. pétitioner’s. 
assertion : that he. is - entitled to.the. benefits 
of the Act. »_The respondent. cannot’ also 
take-upon himself the, responsibility of giving 
a decision one way or other. on the claim of 
the petitioner that he is.a debtor as defined 


under the Act. It cannot be disputed that 
the respondent, while administering the estate 
of the insolvent, is acting under the supervi- 
sion of the Insolvency Court. Therefore if 
the petitioner is aggrieved against the pro- 
posed sale he can file an application before 
the Insolvency Court seeking a direction 
to the Official Receiver based on the fact 
that the petitioner is entitled to the bene- 
fits of the Act by adding necessary materials 
to‘establish that he is a person coming within 
the definition of debtor under that. Act. 
Therefore the petitioner has to seek the 
' remedy by way of application before the 
Insolvency Court .and not to approach the 
High Court for the issue of a writ of prohibi- 
tion. ) : : 
N. Jothi, for Petitioner. . 

D. K. Srinivasagopalan, for Respondent. 


R.S. —- Petition dismissed.. 





Fakkir Mohammed, J. . 
Chithiraivadivu Ammal v. 
Dr. Moses T. Sundar. 


24th December, 1981. 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960)—Petition for evic- 
tion by landlord—Allegation of wilful default 
—Lump sum payment of rent being made. by 
tenant and accepted by landlady without 
demur for a number of years—W hether. pay- 
ment in lump sum amounts to wilful default— 
No- wilful default in the circumstances. 


Held, that in this case it cannot be said that 
the tenant has committed any wilful default 
ag the landlady had Jed the tenant to believe 
that he might remit the rents in lump sum 


and} had been receiving the rent in lump sum 


from about 1955 till the notice was sent for 
the first time in 1976. 


S. Desikan, for Petitioner. 


B. Kumar, for Respondent. 


R.S. ———— Petition dismissed. 


C.R.P. No. 1851 of 1981. 
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S. Mohan, J. l 
P. Gokulakrishnan v. 


Mls. Asiatic Automobiles, 
Madras-2. 


24th December, 1981. 
| C.R.P. No. 1486 of 1981. 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960) (as amended by 
Act XXIII of 1973), section 10 (3) (a): (ili) 
— Partnership business — Eviction petition at 
the instance of a minor partner—Minor has no 
capacity to represent the partnership — Peti- 
tion not maintainable. . . 


The decision reported in Chidambaram v. 
National City Bank of Nėw York, (1936) 71 
M.L.J. 373: 44 L.W. 310: A.I.R. 1936 
Mad. 707, shows that: a petition cannot be 
maintained at the instance of å minor who 
has no legal capacity to represent the’ partner- 
ship. That: being so, the petition for eviction 
cannot be maintained at the irstarice of the 
partnership by a minor.’ ` Therefore on this 
very simple ground the civil revision petition 
is liable dismissed. 


The Advocate-General, for T.. Thirumaran and 
D. Sankaran, for Petitioner. pà 


P. M.. Jummakhan, for Respondent. 
R.S. Petition dismissed . 





> 


S. Nainar Sundaram, A 
V. V. Venkataraman v. 
S. Radhakrishnan. 


eo oo Ties : f 


15th December, 1981. 
CR: Pu No. 4286 of 1981. 


Tamil Nadu Buildings (Lease and Rent Con- 
trol): Act (XVIIL of 1960) as amended by 


Act (XXHI of 1973), section'10 (3) (a) (i), 


— Eviction petition by landlord — Require- 
ment of the building for own occupation — 
Question öf relative a EENE has nò 
relevance. 


Section 10 (3) (@) (1) of the Tamil Nadu 
Buildings (Lease and Rent Control) Act 
qualifiés'all applications, either under’ section 
10 (3). (a) or séction 10 (3) (b) or section 
10 (3) (c) and enjoins upon the Rent Con- 
trollér to -satisfy himself with reference 
to relative’ -hardship or inconvenience as 
between the tenant and -the landlord. The 
said proviso has no relevance at all in the 
case of any application other than one under 
section 10 (3) (c). 


S. M eenakshisundaräm . and G. Ravisankar, 
for Petitioner. 


` Petition dismissed.. 





R.S: 
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V. Sethuraman, J. 
Chellammal Y. 
Seethalakshmiammal 


21s December, 1981. 
© C.R.P. No. 1330 of 1981. 


Tamil Nadu Debt Relief Act (XL of 1979), 
section 21 and Indian Limitation Aċt 
(XXXVI of 1963), section 5, tf can be in- 
voked to excuse delay — A pplicability of the 
provisions of the Limitation Act to section 21. 


Article 127 of the Indian Limitation Act pro- ` 
vides for a period of sixty days from the date 
of the sale for setting aside the sale in execu- 
tion of the decree, including any such appli:a- 
tion by a judgment-debtor. As a different 
period was provided for in section 21, the 
submission was that the words were introduced 
so as to get Article 127 out of the way. The 
Legislature did not completely rule out of 
consideration the entire Limitation Act. The 
words have to be understood only'in the con- 
text of avoiding a conflict between the Limi- 
tation Act and section 21.of the Tamil Nadu 
Debt Relief Act (XL of 1979). Further 
there is the expression “notwithstanding any- 
thing contained in the Code of Civil Proce- 
dure, 1908” occurring in this very section. 
It does not mean that the whole Code of Civil 
Procedure is to be excluded, in which event 
the executing Court which functions under the 
Code will have no part to play. T he provi- 
sions of section 5, Limitation Act are not 
exchided. 


S; Ramalingam, N. Thiagarajan ` and 
G. Manjuda, for Petitioner.. 


A. Shanmughavel and J ayalakshmi Saa 
mughavel, for Respondent. . 


R.S, ; Petition remdnded. 





— 
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V. Ratnam, J. 


Govindaswamy & Company v. 
Basheer by P.A. 
C.R.P. No. 3094 of 1981. 


23rd December, 1981. 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960), as amended by 
Act (XXIII of 1973), section 2 (8)— Asso- 
ciation of persons, whether can be - tenant — 
Unauthorised subletting established — Evic- 
tion order upheld. 


One of the fundamental requirements needed 
for resort to the provisions of the Act XVIII 
of 1960 is the subsistence of relationship of 
landlord and tenant between the parties. It 
is on account of this that it became necessary 
to define the expressions “landlord” and 
“tenant” for purposes of the Act. Section 2 


. (8) while defining who a tenant is for purposes 


of the Act, does not in any manner advert to 
the personality of the tenant. The user of the 
generic expression “person” while defining the 
word “tenant” is indicative that it is intended 
to take in all classes of persons, irrespective 
of whether they are legal persons or not. In 
the absence of any definition of the word 
“person” in the Act, the ordinary meaning and 
not the restricted meaning of legal . person 
should be given. In the absence of any defi- 
nition of the word “person” in the Act the 
meaning of that expression is also to be 
ascertained by the definition of the expression 
given in section 3 (22) of the Tamil Nadu 
General Clauses Act as including any company 
or association of individuals, whether incorpo- 
rated or not. So construed the expression 
“person” in section 2 (8) of the Act would 
include individual, company or association of 
individuals, whether incorporated or not. 
There is no provision in the Act which .com- 
pels the giving of a restricted meaning to the 
expression “person” in section 2 (8) of the 
Act. There may be tenants in occupation of 
premises who are not person in the eye of law 
and even if such tenants render themselves lia- 
ble to be evicted under one or other of the 
provisions of the Act, then no proceedings at 
all can be taken, though the relationship of 
landlord and tenant might still subsist. A 
consideration of the provisions of the Act does 
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not establish that is the intention of the Act 
while it purports to regulate the relationship 
of landlord and tenant in letting of residential 
and non-residential buildings and control of 
rents. In the instant case, the first petitioner 
and the second and third petitioners would be 
“persons” for the purpose of section 2 (8) of 
the Act, though not legal persons as such, as 
the first petitioner and the third petitioner can 
be considered to be an “association of persons” 
falling within the definition of section 3 (22) 
of the Tamil Nadu General Clauses Act. 


The present case is a clear instance of total un- 
authorised subletting. The Authorities below 
have adverted to the evidence and have con- 
currently found that the subletting of the pre- 
mises had been established. This finding is 
amply supported by evidence on record and 
does not merit any interference. 


Mustafa, for Petitioner. 


R.S, —— Petition dismissed. 
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V. Ramaswami, 

S. Natarajan, 

V. Sethuraman, 

S. Ratnavel Pandian and 
R. Sengottuvelan, JJ. 


S. M. Krishnan v. 


The State of Tamil Nadu, 
represented by the 

Chief Secretary to Govern- 
ment, Madras-9. 


23rd December, 1981. 


W.A. Nos, 317 of 1981 and 
W.P. Nos. 5475, 5669 and 
5827 of 1981. 


(A) Commissions of Inquiry Act (LX of 
1952), sections 2, 3, 5, 11—Scope—Notifica- 
tion by State Government appointing Com- 
mission of Inquiry — Originally directed to 
mnquire into allegation of irregularities into 
export of rectified spirits from Tamil Nadu 
into Kerala—Subsequent enlargement of refe- 
rence to inquire into earlier similar transac- 
tions and allegations of corruption—V alidity— 
Notification on 30th May, 1981, replacing 
earlier Commission by another on resignation 
by former—Central Government Notification 
appointing also a Commission on 18th June, 
1981, to inquire inter alia into allegations 
made by some legislators from Kerala and 
members of Parliament concerning import of 
rectified spirits into Kerala from Tamil Nadu 
—E ffect—Validity of the Notifications chal. 
lenged. 


(B) Constitution of India (1950), Article 246 
and Legislative Lists—List I, Entries 42, 52 
and 94—List II, Entries 8 and 24—List III, 
Entries 1, 33 and 45—Interpretation and rela- 
tive scope of. 


(C). Constitution of India (1950), Article 226 
Colourable exercise of power, what is—Poli- 
tical motivation, if relevant—Certiorarised 
mandamus and other reliefs sought. 


Held, by the Court:—The ‘Central Govern- 
ment’s Notification and the State Govern- 
ment’s Notification covered different subjects 
and; did not cover the same subject-matter. 
There was no repugnance on that ground, 
Karnataka State v. Union of India, (1978) 2 
S.C.J. 190: (1978) 2 S.C.R. 1: (1977) 
a 608: A.I.R. 1978 S.C. 68, follow- 
ed. 


= 


The Notification, dated 18th June, 1981 made 
by the Central Government appointing a com- 
mission of Inquiry cannot be questioned as 
it covers an inquiry extending to two or more 
States. It conforms to and satisfies the re- 
quirements of section 3 of the Commissions 
of Inquiry Act. The Commission appointed 
by the Central Government is valid. 


Per Majority (Sethuraman, J., Natarajan and 
Sengottuvelan, JJ.: | concurring)—The ap- 
pointment of the Commission of Inquiry under 
the State Government Notification, dated 30th 
May, 1981, is valid. 


The definition “appropriate . Government? as 
given in section 2 (a) of the Commissions of 
Inquiry Act, would show that the ‘Central 
Government has wider powers of inquiry in 
the sense that it could make an inquiry into 
any matter relatable to any of the entries 
enumerated in all the three Lists of the Seventh 
Schedule to the Constitution, while the State 
has powers of inquiry only into any matter 
relatable to any of the entries in List II or 
List III. i 


An analysis of section 3 (1) read with sec- 
tion 2 (a). of the Commissions of Inquiry Act 
(LX of 1952), would show that it is neces- 
sary to find out: 


(1) Whether the “appropriate Government” 
has formed the opinion that it is necessary to 
appoint a Commission of Inquiry; and 


(2) Whether for the purpose of making, the 
inquiry there is a definite matter or there are 
definite matters of public importance. 


In the case of the State Government appoint- 
ing a Commission as here, it is also necessary 
to scrutinise whether the matter is relatable to 
any: of the entries in List II or List III. 


If it does not fall into any of these two lists, 
then, even assuming that the other requisites 
of the provision are satisfied viz., the forma- 
tion of the opinion and the existence of a defi- 
nite matter of public importance, the appoint- 
ment would not be valid. 


The question to be examined is whether the 
relevant activity envisaged in the Notification 
is liable to fall within the scope of entry 42 
of List I “Inter-State trade and commerce’. 
The Madras Prohibition Act does not, and 
the object of the present enquiry is not to deal 
with inter-State trade and commerce, and from 
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the particular transactions having an inter- 
State character, the enquiry cannot be taken 
to be an investigation into inter-State trade 
and commerce as such. The circumstance 
that the transactions have an inter-State ele- 
ment is of no significance. The exercise of 
the legislative or inquisitorial power is not on 
intėr-State transactions as such. In pith and 
Substance the enquiry is only to see how cer- 
tain transactions in rectified spirits were put 
through and whether there is a sinister ele- 
ment in such transactions. The eriquiry does 
not fall’ within or offend Entry 42, List I. 
Further it is doubtful if there is an element of 
trade and commerce in these transactions. 
Any inter-State transaction cannot be labelled 
as a transaction in inter-State trade and com- 
merce. If the element of trade and commerce 
is absent, then also it would not come within 
Entry 42. 


The activity in liquor is not liable to fall with- 
in the scope of the expression “trade and 
commerce”, and therefore, it cannot also come 
within the scope of the expression ‘“‘inter-State 
trade ` and commerce’. The Tamil Nadu 
Prohibition Act is not a legislation dealing with 
inter-State trade and commerce. In order 
to ensure that the law relating to prohibition 
was properly enforced, it was necessary to 
place restrictions on import and export. The 
word “import or export” has for that parti- 
cular enactment a meaning of movement out- 
side the territory where the law relating to 
prohibition is enforced. At a time when there 
was a partial prohibition in force in the State, 
the movement of the intoxicants from the 
district in which the prohibition was enforced 
to other districts and vice versa was restricted. 
The import and export dealt with in the rele- 
vant legislation is, thus, very much necessary 
for its enforcement and thus within the scope 
of legislative Entry No. 8 of List IT. The 
incidental encroachment, if any, in order to 
see that the Jaw of prohibition is not violated 
is thus within the field of permitted encroach- 
ment envisaged by the pith and substance rule. 
The inquiry contemplated cannot fall within 
the scope of “‘inter-State trade and commerce”. 
The inquiry is within the scope: of the legis- 
lation relating to prohibition in the State. If 
the Parent Act does not fall within the scope 
of inter-State trade and commerce, then the 
inquiry relating to the activities under ‘the said 
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Act cannot be taken out of it and placed under 
the head “Inter-State trade and commerce’. 


In the present case the relevant notification, 
even taking it to be an exercise of a legislative 
power, cannot be considered to encroach on 
any field occupied by a Central statute or the 
notifications made thereunder. The regula- 
tion relating to molasses and ethyl alcoho! was 
of a restricted nature. There was only a 
prica control over ethyl alcohol, and as far 
as molasses are concerned there was a regula- 
tion as regards its disposal. Both the Ethyl 
(Price Control) Order and the Molasses Con- 
trol Order are to be administered only by the 
State and it cannot be disputed that the State 
can utilise the mechanism of inquiry under the 
Commissions of Inquiry Act to see how far the 
control administered by it has been complied 
with. The present inquiry relating to the dis- 
posal of rectified spirit manufactured in Tamil 
Nadu would, thus, fall within the scope of the 
field carved out for the State. 


The State also has power to legislate on indus- 
tries under Entry 24 of List IT, that is, indus- 
tries subject to the provisions of Entries 7 and 
52 of List I. Entry 7 deals with industries 
declared by Parliament by law to be necessary 
for the purpose of defence or for the prose- 
cution of war. There is no declaration under 
Entry 7 of List I with reference to the indus- 
try under consideration. As far as Entry 52 
is concerned, it has been pointed out that the 
State Legislature has not lost its legislative 
power to see to the proper enforcement of the 
law relating to prohibition coming within the 
scope of Entry 8 of List IT. 


The appointment of a Commission of Inquiry 
is ‘an administrative act, though the field of 
inguiry and jurisdiction to appoint are indi- 
cated by the relevant legislative lists. It is 
the State Government which has appointed the 
Commission and the power of appointment is 
to’ be traced to its administrative power. The 
power of appointment has to be traced only 
to the law relating to “prohibition” falling 
within Entry 8 of List II. Understood either 
as legislative power or administrative power, 
the matter falls within the competence of the 
State, Government, 

‘There may be colourable exercise of power, 
either by executive or by the legislature. So 
long as the power was available to the legis- 
lature or to the executive the motive which 

2 


®© o o 


b 


impelled the executive authority or the legis- 
lature to act in a particular manner would be 
irrelevant. The only restriction is that there 
cannot be a valid attempt at exercising the 
power for a purpose different from that for 
which it was conferred. In other words, there 
cannot be a fraud on a power. The issue of 
Notification on 11th February, 1981 could not 
be actuated by any male fide motive, because 
that was with reference to certain allegations 
made in the Legislature by the Leader of the 
Opposition himself as against the present Go- 
vernment. The question of mala fides would 
thus be relevant only to the amended notifi- 
cation issued on 9th May, 1981 enlarging the 
terms of the original notification. Political 
motivation would be irrelevant. So Jong as 
there were allegations which merited scrutiny, 
the State Government could exercise the power. 
When a number of Legislators, who, it should 
be presumed, ought fo be aware of their res- 
ponsibility came forward making certain alle- 
gations, the charge of mala fides cannot be 
laid, if the Government considered it fit to 
examine them through the appointment of a 
Commission. 


` 


Primarily all State laws have no extra-terri- 
torial operation. However, sometimes the 
law affects some property or person outside 
the State. In.such a case, one of the tests 
applied is to see whether the prima facie extra- 
territorial character is justified by the principle 
of territorial nexus. So Jong as there is terri- 
torial nexus, it would be possible to exercise 
the power of making an inquiry even outside 
the State. Just as in a litigation, a person 
who is in a different State, can be sued with 
reference to the cause of action arising within 
the State, so also in the case of administrative 
or executive acts, the question of their pro- 
priety could be gone into in so far as those 
administrative or executive, acts are traceable 
to the exercise of a power within the State 
and the transactions have their connection with 
this State. There is no éxtra-territorial ope- 
ration with reference to the notification under 
consideration. There is provision in section 
5 of the Commissions of Inquiry Act, which 
has been made applicable to this Inquiry Com- 
mission, to require any person to furnish in- 
formation on points relevant to the subject- 
matter of enquiry. The default, if any, is 
liable to call for the application of sections 
176 and 177 of the Indian Penal Code, Thys 
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it is not as if the Commission would have no 
effective function to discharge, because part of 
the enquiry would extend to operations out- 
side the State. The validity of the appoint- 
ment of the Commission is not in the least 
affected by the fact that some parts of the 
inquiry may have at some stage or other to be 
directed to what happened outside the State. 
One other aspect to be noticed about the pro- 


vision ns that it does envisage the existence of. 


two Commissions more or less simultaneously. 
Under clause (a) simultaneous existence is 
possible where the State obtains the approval 
of the Central Government and appoints a 
Commission. Similarly the Centre can ap- 
point another Commission while the State Com- 
mission is functioning, where it is of opinion 
that the scope of the inquiry should be ex- 
tended to two or more States. As it would 
be improper to attribute to the Legislature any 
intention to enact a provision, which is either 
offose or unnecessary or meaningless, it is 
necessary to give an appropriate meaning to 


the provision, even if there is some difficulty 


in its construction. 


The Union has been given power to appoint 
a Commission in cases where the enquiry 
comprehends moré than one State. In such 
a case, the power to appoint a Commission 
can be exercised even if the Siate concerned 
had appointed a Commission. 


The words “unless the Centrai Government 
is of opinion that the scope of the inquiry 
should be extended to two or more States” 
were added persumably because there may be 
a general inquiry, say, on Provincial Excise 
or Sales-tax in one State. The Centre may 
consider it necessary to “extend” the scope of 
such an inquiry by appointing a parallel Com- 
mission so as to gather the relevant facts from 
more than one State. In order to see that its 
appointment is not defeated by any objection 
that the State has already appointed a Com- 
mission, an enabling power was taken so that 
the ‘Central Government could appoint another 
‘Commission with the same or similar terms of 
reference so as to cover other States. 


There is nothing in section 3 (1) of the Act 
or the proviso to annthilate the operation of 
a Commission of Inquiry set up by a State, 
when the Central Government appoints one. 
There is a provision for a Commission to 
cease fo exist by an appropriate notification in 
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the official gazette. There is no other provi- 
sion by which a ‘Commission of Inquiry would 
cease to function. There is, however, possibili- 
ty of cessation of the functioning of the Com- 
mission, because of the death or resignation and 
also’ by efflux of time, the period fixed in the 
notification having run out, without any exten- 
sion of time being notified. But in such a case 
(as it happened on the resignation of Justice 
Kailasam here), it would be open to the State 
Government, (or the Central Government, as 
the case may be), to appoint another Com- 
mission of Inquiry so as to gather the same 
information or facts which were envisaged by 
the prior notification. In the light of the 
above discussion, it would be clear that the 
Sadasivam Commission does not go out of 
existence merely because the Central Govern- 
ment’s appointment of another Commission. 


The source of the power to appoint the com- 


mission of inquiry is the Central-Act. The 
subject-matter for enquiry is to see what 
happened in the execution or enforcement 


of the State Act. Hence, the absence 
of reference to the Prohibition Act, when the 
appointment is under the ‘Central Act, does not 
vitiate it, and is of no consequence. 


Considered from every point of view, the 
appointment of the Commission of Inquiry 
cannot be said to be invalid, requiring the 
issue of an appropriate writ in the present 
case. 


Section 2 (a) (i) of the Commissions of In- 
quiry Act, 1952, defines the term “appropriate 
Government” as meaning (7) the Central Go- 
vernment, in relation to a Commission ap- 
pointed by it to make an inquiry into any 
matter relatable to any of the entries enume- 
rated in List I or List IJ or List III in the 
Seventh Schedule to the Constitution and (i) 
the State Government, in relation to a Com- 
mission appointed by it to make an inquiry 
into any matter relatable to any of the entries 
enumerated in List II or List III in the 
Seventh Schedule to the Constitution. This 
shows that the Central Government’s power 
of inquiry is not confined to any single list. 
It could make inquiries for the purpose of in- 
forming itself on any of the matters relatable 
to any of the entries in all the three lists. 


The word “matter” occurs in each of the 
clauses of Article 246. The marginal note to 
Article 246 runs as follows — - 
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“Subject-matter of laws made by Parliament 
and by the Legislatures of States”. 


The intention of the constitution-makers as to 
what the word “matter” means appears to þe 
signified by the marginal note. 


Though a marginal note is not to be referred 
to for construing a provision as pointed out 
in some older decisions, the rigour of this rule 
has been relaxed in later decisions in U.K. 
and India, especially in cases where the mar- 
ginal note can be regarded as inserted or as- 
sented to, by the Legislature. (See page 163 
of Legislation and Interpretation by Jagdish 
Swarup for the cases-discussed therein). | In 
the Government, of India Act the same mar- 
ginal note appeared with reference to the 
corresponding provision of section 100, there- 
in. | When the Constituent Assembly took 
over the same provision with the same margi- 
nal note, it can be taken that it has assented 
to it. It would thus represent the legislative 
mind on the meaning of the word in the pro- 
vision. The word ‘matter’ means ‘subject- 
matter’. It is this expression “matter” which 
again finds a place in section 2 (a) of the 
Commissions of Inquiry Act. The enquiry is 
to relate to any subject-matter comprehended 
by the appropriate Lists. 

It is thus clear that the subject-matter of the 
relevant entries in the three Lists will be with- 
in the scope of the Central investigation, and 
the subject-matter of the Entries in Lists IT 
and III would be within the ambit of the State 
inquiry. There is also a specific Entry viz., 
Entry 4 in List I relating to “inquiries, sur- 
veys and statistics for the purpose of any mat- 
ters in this List’. Entry 45 of List TII, which 
is the Concutrent List, relates to inquiries and 
statistics for the purposes of any of the mat- 
ters specified in List JI or List III. In the 
light of the two Entries viz., Entry 94 of 
List I and Entry 45 of List III, the amplitude 
of the power of the Centre to make an inquiry 
covers all the Lists. The power of the State 
to make an inquiry is only with reference to 
matters in List II or List III. From the fact 
that the Centre or the Union has no power 
to legislate on the topics of List II, it is clear 
that the power of inquiry cannot be equated 
to a power to legislate. As already seen, the 
object of the inquiry is only to inform the 
appropriate Government, and it is not con- 
cerned with the power to legislate. It may 
be that the Centre may in pursuance of fhe 
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inquiry embark on legislation on matters 
covered by List I or List III and the State on. 
matter covered by List II or List IIT. But 
that is only a possibility and the power to 
make inquiry cannot be equated to a legisla- 
tive power. 


Having regard to the power of the Centre to 
make inquiries on all topics set out in any 
of the three Lists and also the residual power 
under Entry 97 of List I available to cover 
any of the matters not enumerated in List IT 
or List III, the question as to whether the 
relevant inquiry falls within the scope of any 
matter set out in List J or List II or List ITI, 
Joses significance in so far as the centre is 
concerned. The Centre can go into all matters 
and, therefore, the appointment of an Inquiry 
Commission by it cannot be challenged even 
if the matter is relatable to List II. It is 
thus really unnecessary for our present pur- 
pose, though we have expressed earlier an. 
opinion, to go into the question as to whether 
the matter is within any of the Entries in the 
Lists. That point would be . relevant only 
for finding out whether the State has trans- 
gressed its jurisdiction in making the appoint- 
ment of an Inquiry Commission in relation to 
any matters in List I. Even in respect of 
the law relating to “prohibition”, the Centre 
would have powers to make an inquiry and, 
therefore, the appointment of an Inquiry Com- 
mission by the Centre even with reference to 
Entry 8 or List II would be-valid. 


The expression “the same matter” has to be 
construed in the sense that the matter to be 
enquired into by the two Commissions is 
identical. So long as the scope of the in- 
quiry either geographically or in relation to 
the goods or persons is different, the mere 
existence of some common area, where there 
may be an overlapping of the subject-matter, 
will not make the matters before the respective 
Commissions identical. 


The appointment of the respective Commis- 
sions by thé. two State Governments cannot 
in any way affect the power of the Central 
Government to order an enquiry into the rele- 
vant matters covered by its notification. 

Per Minority (Ramaswami, J., Ratnavel Pan- 
dian, J. concurring):—The appointment of a 
Commission of Inquiry under the State Gov- 
ernment Notification, dated 30th May, 1981, 
cannot be upheld, the Notification being ultra 
viges and yoid, l 
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It is true that section 11, Commissions of 
Inquiry Act, contemplated a Commission 
appointed otherwise than under section 3.of 
the Act. But it refers to appropriate Gov- 
ernment, thereby attracting the definition of 
‘appropriate Government’ in section 2 which 
limits the jurisdiction of the State Govern- 
ment in the matter of appointment of Com- 
missions to any matter relatable to any of the 
entries enumerated in List II and List III 
alone. Even apart from this, this provision 
will have to be read in conjunction with Arti- 
cle 162 of the Constitution which limited the 
executive power of the State to matters with 
respect to which the Legislature of the State 
has power to make laws. 


Though in all the three lists specific entries 
relating to enquiries and statistics are found 
the Constitution-makers have made a deli- 
berate departure in omitting an entry relating 
to enquiry in List II of the Seventh Schedule 
and providing for an enquiry, survey and 
Statistics in List I, Entry 94 and for an en- 
quiry and statistics in List III. The need 
for a power of enquiry by Parliament in res- 
pect of List II could also be traced to the 
provisions of some of the Articles like 249, 
250, 252, 355 and 356. The entries in 94 
of List I and 45 of List ITI as well as the 
definition of ‘appropriate Government’ in the 
‘Commissions of Inquiry Act, use the words 
‘matters in the entries’ referring to the power 
and Article 246 relating to the legislative 
powers of the Parliament and the State also 
uses the word ‘matters’ enumerated in the list 
with reference to the power to make laws. 
A combined reading of all these provisions, 
in our opinion, leave no doubt that the power 
of enquiry is co-extensive with the subject- 
matter of the entries which in terms are broad 
legislative heads. Thus, there is no general 
power of enquiry de hors the legislative field 
and the power of enquiry is limited to and co- 
extensive with the subject-matter of the legisla- 
tive entries in Lists II and IJI though it is 
not limited to the scope or content of any 
contemplated legislation. Therefore, thogh 
the Commission of Inquiry appointed by a 
state Government may be a mere fact finding 
authority, the subject-matter of the enquiry 
and the finding thereon shall be relatable to 
any of the entries in List II or List III only, 
though not to a law, made or to be made 
under that entry, ` a 


The legislative powers of Parliament with 
regard to inter-State trade and commerce are 
unqualified and exclusive whereas the power 
of the State Legislature to legislate even 
with reference to trade and commerce within 
the State are subject to the concurrent legisla- 
tive power of the Union. 


There could be no doubt that the Parliament 
is competent to legislate on inter-State trade 
in liquor under Entry 42 of List I. While 
making a law on inter-State trade or com- 
merce, the Parliament could also regulate the 
intra-State activities when they are so related 
that the regulation of inter-State trade alone 
would be ineffective or when persons subject- 
ed to inter-State regulation would otherwise 
suffer discrimination. 


Mala fides is a state of mind and the factors 
impelling it to act in a particular manner, the 
process of divining that state of mind is not 
an easy task at all as it is fraught with possi- 
bilities, probabilities and implications beyond 
the ken of objective reasoning based on factual 
materials. In considering this question, it 
should be kept in mind that rarely there can 
be direct proof of mala fides especially in cases 
like this. It is in the light of this the totality 
of the circumstances which were referred to 
shall be considered in giving a finding on mala 
fides. The facts in this case and the circums- 
tantial internal evidence intrinsically flowing 
therefrom do clinch the issue against the 
extended notification. 


The subject-matter of the inquiry under the 
impugned Notification of the State Govern- 
ment was relatable to Entries 42 and 51 of 
List I and therefore beyond the competency 
of the State Government’s power of appoint- 
ment of a Commission. The amplified or 
the extended portion of the reference was 
vitiated by lack of bona fides and non-fulfil- 
ment of the main part of section 3 (1) of the 
Commissions of Inquiry Act. Therefore the 
entire Notification was ultra vires and void. 
If the enquiry ordered under a Notification 
covered more than one State in respect of a 
definite matter of public importance, then it 
must be presumed that the Notification specifi- 
cally states that the subjective satisfaction 
related not only to the definite matter of pub- 
lic importance and its necessity to enquire into, 
but also on the scope of the enquiry extend- 
ing to more than one State. The statement 
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in the Central Notification that there was an 
illegal movement from the State of Tamil 
Nadu to the State of Kerala, would suggest 
that the enquiry has to be held covering both 
the States of Tamil Nadu and the State of 
Kerala. The Annexure also refers to the 
allegations made in the memorandum submit- 
ted by 21 members of Parliament belonging to 
Tamil Nadu as also the memorandum 
received from some members of the Kerala 
Legislative Assembly. When the reference 
was with reference to these allegations, there 
could be no doubt that the Central Govern- 
ment enquiry covered more than one State. 
The reference in the counter-affidavit on be- 
half of the Central Government that the case 
falls within the Proviso (0) to section 3 (1) 
of the Commissions of Inquiry Act, therefore, 
could only mean that the Central Govern- 
ment was of opinion that the scope of enquiry 
is to cover two or more States. The power 
of the Central Commission is to be traced only 
to section 3 (1) and the Proviso does not 
enable the Central Government to enlarge the 
scope of enquiry of the State Commission it- 
self but such a power will have to be exer- 
cised only by appointment of a different Com- 
mission. The perimeter of the opinion under 
section 3 (1) takes within it all the aspects 
of subjective satisfaction, namely, the definite 
matter of public importance, the necessity for 
enquiry and the necessity for covering that 
enquiry to two or more States. The counter- 
affidavit has fully set out the facts which show 
that legally and factually the scope of the en- 
quiry covered more than one State. Even 
assuming that the counter-affidavit proceeded 
on the basis that it is a case which will be 
covered by Proviso (b) in the sense that the 
subject-matter of the two notifications are the 
same, the Notification could not be questioned 
as in our opinion the Notification covers an 
enquiry extending to two or more States and 
the opinion referred in the preamble to the 
notification covered that also. In the circum- 
stances, the notification of the Central Gov- 
ernment was not made on any mistaken 
assumption of power without any relevant or 
valid subjective satisfaction. 


R.S. Writ petition 


dismissed . 
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S. Nainar S undaram, J. 
V. Kuppuswami v. 
State of Tamil Nadu. 


12th March, 1982. 
W.P. No. 1285 of 1982. 


Tamil Nadu Prohibition Act (X of 1937), 
section 23 (4)—Scope of section 23 (4)— 
Not offending Article 14 of the Constitution 
of India (1950). 


The only construction that may be put on 
section 23 (4) is that it is meant for being 
exercised pending an enquiry under section 23 
(3) of Act X of 1937. The power under 
section 23 (4) cannot be taken to be a sub- 
stantive power to impose the substantive 
punishment of suspension without affording an 
opportunity to the holder of the licence to 
state his objections. One other aspect that 
should not be omitted to be taken note of in 
this context is, while section 23 (3) contem- 
plates cancellation of the licence also after 
considering the objections of the holder of 
the licence, there is no power of cancellation 
under section 23 (4). This makes a vast and 
important distinction in the areas of operation 
hetween the two provisions. Section 23 (4) 
could be availed of only for the purpose of 
passing an order of suspension and on a pro- 
per construction of the said provision, that 
power is available only pending an enquiry 
where a prima facie case has been made out. 
Equality before law means that among equals 
or among persons facing same and similar 
contingencies, law should be equal and should 
be equally administered and that the like 
should be treated alike. It does not mean 
that things, which are placed differently shall 
be treated as though they were the same. 
But, section 23 (4) is not, and could not be 
construed as a substantive provision for 
punishment, in addition to section 23 (3), so 
that it can be stated, that one provision con- 
templates imposition of a punishment after 
giving an opportunity to the person concerned 
and the other provision also contemplates im- 
position of a punishment but denying an op- 
portunity to the person facing same or similar 
coutingencies, Section 23 (4) is meant to 
e 


serve a different purpose, namely, suspension 
pending an enquiry. 

G. Gopinath, for Petitioner. 
Advocate-General, for Respondents. 

S.J. Petition dismissed. 





S. Mohan, J. 


A. M. Ramakrishnan v. 
Mrs. M. Krishna. 
lith December, 1981. 


C.R.P. Nos. 873 and 
3196 of 1981. 


Tamil Nadu Bulidings (Lease and Rent Con- 
trol) Act (XVIII of 1960) (as amended by 
Act XXIII of 1973), section 23 (b)—“Any 
person aggrieved by an order’—Meaning. 


A landlady applied for eviction of the tenant, 
on grounds of wilful default in payment of 
rent and her bona fide requirement of the 
premises for her personal occupation. The 
Rent Controller held there was wilful default 
in payment of rent and ordered eviction. He 
found against the landlady on the other 
ground. Appeals were filed by both the 
parties to the Appellate Authority. While 
the appeal by the tenant was dismissed, the 
Jandlady’s appeal on the finding as to her 
personal need was allowed. The tenant pre- 
ferred the present revision petitions contend- 
ing inter alia that when an order of eviction 
had been passed on a ground beneficial to the 
Jandlady there was no scope for her filing ar. 
appeal to the Appellate Authority with regard 
to the other ground. 


Held: Section 23 (b) of the Tamil Nadu 
Buildings (Lease and Rent Control) Act, 
speaks of, ‘any person aggrieved by an order’. 
This does not mean that the order must be 
one of dismissal of the petition for eviction. 
Where by reason of a finding, a person be- 
comes aggrieved, it is well open to him to 
file an appeal. The appeal was therefore 
maintainable. 


R. N. Kothandaraman, for Petitioner. 
R.S. Petition allowed. 





P. R. Gokulakrishnan and 
V. Ratnam, JJ.. 


Kanyakumari Automobiles 
(P.), Ltd. v. 


P. Natarajan. 
~ 184i March, 1982: 7 
. - W.A. No. 84 of 1977. 


Industrial Disputes Act (XIV of 1947), sec- 
tion 11-4—Misconduct and disobedience by 
workman — Workman dismissed — Labour. 
Court awarding retrenchment / compensation 
to workman—Management challenging award 
of- retrenchment compensation under Arti- 
cle 226 of the Constitution—Petition dismissed 
—Appeal by management—Award -of Labour 
Court quashed—Constitution of India (1950), 
Article 226. | 


The Labour Court, after considering the evi- 
dence on record, same to the conclusion that 
the management had established misconduct 
and disobedience by the cgncerned workman 
and that the management had also established 
that the workman was liable to be punished 
with dismissal of service. Inspite of this find- 
ing, the Labour Court treated the removal 
of the workman from service as one of retrench- 
ment and granted a sum of Rs. ‘1,450 as 
retrenchment compensation -in lieu of rein- 
statement. Against this award the manage- 
ment filed a writ petition which was dismissed. 
On appeal by the management, 


Held: To grant relief under section 11-A 
of the Industrial Disputes Act, there must be 
a finding that the discharge or dismissal was 
not justified. Unless the Labour Court gave 
such a finding, it had absolutely no power to 
srant any other relief contemplated under. 
section 11-A of the Act such as award of 
lesser punishment in lieu of discharge or dis- 
missal as the circumstances of the case might 
_ require or any other relief. Thus the find- 
-ing regarding the non-justification of dis- 
charge or dismissal is a condition precedent 
for granting the other reliefs contemplated 
. under section 11-A. 


Trom the facts of the case, it is clear that 
the Labour Court, in the absence of a finding 
to the effect that the discharge or dismissal 
was not justified, had no power to award a 
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. compensation as it had donė in this case, 


treating it as a case of retrenchment. The 


writ appeal is allowed. 
O. K. Sridevi, for Appellant. 
Sale 





Appeal allowed. 


G.. Ramanujam and 
G. Maheswaran, JJ. 


New India Insurance Company v. 
P. Sharada. 

24th March, 1982. 
C.M.A. No. 22 of 1980. 


Motor Accident—Caused by rashness and 
negligence on the part of two or more joint 
tort-feasors — Affected party claiming com- 
pensation—Can proceed against any or all the 
joint tort-feasors. 


A taxi collided with a van resulting in the 
death of a passenger in the taxi. The widow 
and the minor children made a claim before 
the Motor Accidents Claims Tribunal con- 
tending that both the drivers of the van and 
the taxi were responsible for the accident. 
The van was insured and the taxi was not 
insured on the date of the accident and it 
was insured only the next day. The Tribunal 
passed an award for Rs. 50,000 against the 
Insurancé Company relating to the van as 
compensation. 


On appeal by the Insurance Company, 


Held, that the compensation should have 
been apportioned equally when both the drivers 
were found responsible. The Insurance, Com- 
pany need pay only Rs. 25,000. The owner 
of the taxi will be liable for the remaining 
Rs. 25,000. 


Kurian, Arumugham and Joseph, for Appel- 
lant. 


K. Srinivasan and K. Raghunathan, for Res- 
pondents. 


R.S. Appeal allowed. 
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` 16 


S. Nainar S undaram, J. 
D. Ananda Raj v. 
The District Munsiff, Tirunelveli. 


24th March, 1982. 
W.P. No. 722 of 1982, etc. 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960): (as amended by 
Act XXIII of 1973)—Provistons of the Act 
relating to eviction of tenants, whether consti- 
futionally valid. 


An eviction order was passed against a tenant 
in occupation of a building on a petition filed 
by the landlord by the Rent Controller which 
was confirmed by the higher forum. Then 
the landlord filed a suit in the civil Court for 
arrears of rent and obtained a decree. The 
tenant. applied for stay of execution of the 
order relating to rent arrears.’ Jt was granted 
with certain’ conditions with which however 
the tenant did not comply. : 


Thereafter, the tenant filed a writ petition in 
the High Court challenging the constitutional 
validity of the Rent Control Act. . 


Held, that a tenant having taken advantage 
of the benefits under the Rent Control Act, 
without agitating its constitutional validity, 


cannot at a belated stage question the legality’ 


of.the Act especially when the eviction pro- 
ceedings had gone against him. 


K. Hariharan, for Petitioner. 


The Government Pleader, for Respondent. 





RS Petition dismissed. 


T. Sathiadev, J. 
Tamil Nadu Electricity Board v, 
-© K. Vinayan. 


12th February, 1982. . 


W.M.P. Nos.. 15724 to 15726, 
15728 of 1981. 


Indian Electricity Act (IX of 1910), sec- 
tions 39 and 44—Theft of electric energy and 
punishment for the same — Board must give 
the consumers opportunity to make representa- 
tions before disconnection. ` 


Held, that tempéring with connection or de- 
fects said to have been detected on inspection 


made, cannot result in disconnection of elec- - 


tric supply immediately. Unless the Board 
extends an opportunity to the concerned con- 
Sumers to make their representations on what 
the Board claims to have detected and 
thereafter. passes an order with.reasons, it 
cannot prcpeed to take action in accor- 
dance with the provisions of the Act, the 
rules framed thereunder and the terms condi- 
tions of supply of energy. 


S. Ramalingam, for Petitioner. 
V. Krishnan, for Respondent. 


R.S. | Injunction made 


absolute. 
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| Accountants or India . 


K. B. N. Singh, CJ. and 
S. Mohan, J. 
In the matter of 
C. S. Hariharan, In re. 
` In the matter of 
S. B. Pathak, In re. 


16th March, 1982. 
R.C. Nos. 12 and 
13 of 1980. 


Chartered Accountants Act (XXXVIII of 
1949), section 21 (6)—Issue of false certifi- 
cates by Chartered Accountants to obtain 
licences—Guilt accepted by concerned Char- 
tered Accountants — Reprimand under sec- 
tio 21 (6) held. sufficient. 


Licences to import tin plates, stainless steel 
sheets etc., could be granted only on receipt 
of certificates granted by Chartered Accoun- 
tants that the raw materials previously import- 
ed had been utilised by the concerned. firm. 
It was on the basis. of the certificates append- 
ed to by the ‘Chartered Accountants, res- 
pondents- herein, M/s. Consules Industries, 
Madras obtained import licences, but it was 
later detected by the Deputy Inspector Gene- 
ral ‘of Police that the Certificates regarding 
consumption of imported raw materials and 
the book value of the production were false 
and thereafter the matters were enquired into 
by the. Disciplinary Committee of the Council 
of the Institute of ‘Chartered ‘Accountants 
of India. In both the cases, the Chartered 
Accountants accepted their guilt. These two 
references under section 21 (5) of the Char- 
tered Accountants Act, 1949, were made by 
the Council of the Institute of Chartered 





Held, it was manifest that the resporident in 
each of these’ cases was guilty of professional 
misconduct as he had failed to obtain suffi- 
cient information to warrant the expression 
of an opinion as admitted by the respondents 
themselves. Having regard to the fact that 
the respondents had fairly accepted the guilt, 
the High Court did not propose to impose 
the extreme penalty of removal from mem- 
bership of the Institute, either permanently or 
for a term, but considered that a reprimand 
as provided under section 21 (6) (b) of the 
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F 
Act would meet the ends of Justice. Accord- 
ingly the High Court answered the references. 
T. V. Ramanathan, for Applicant. 


P. Ananthakrishnan Nair, for Respondents. 
Sete 


References answered 
as above. 





Pek: Gokulakrishnan, O.CJ. and 
V. Ratnam, J. 


Indian Bank, Tiruvannamalai, 
Represented by the Assistant 
General Manager v. 


V. A. Balasubramania Gurukkal. 


31st March, 1982. 
C.R.P. No. 964 of 1981. 


(A) Banking Regulation Act (X of. 1949)— 
Nationalised Bank—Functioning wnder the 
Banking Regulation Act—Subject to the con- 
trol of the Reserve Bank of India—Rates of 
interest charged, if within the scope of Usuri- 
ous Loans Act. H 


(B) Usurious Loans ‘Act’ (X of 1918)— 
Banks functioning under the Banking Regu- 
lation Act — Charging of interest — Gov- 
erned by the Reserve Bank of India Ciréulars. 


A nationalised bank advanced a medium term 
loan to three farmers who agreed to pay 
414% per annum interest over-and ‘above the 
official rate of 1014% of the Reserve Bank of 
The loan was not repaid and the Bank 
instituted a suit for the recovery of the loan. 
The District. Munsif applied the provision of 
the Usurious Loans Act on the ground that 
the defaultérs were agriculturists and that a 
simple interest of 1014% would be reasonable 
and granted a decree accordingly. On appeal 
the Sub-Judge agreed with the trial Judge and 
dismissed the appeal. The bank preferred 
a Revision to the High Court and the matter 
was placed before a Bench. 


Held: No particular interest reasonable or 
excessive had been prescribed under the Usu- 
rious Loans Act. It did not in any manner, 
control or regulate the charging of the rates 
of interest but it was intended merely to afford 
relief from a claim of excessive interest. 
The spheres of the operation of the Usurious 
Loans Act and the Banking Regulation Act 
were very different. The latter alone regulat- 
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ed the rate of ‘interest on advances by the 
nationalised banks, and there was no incon- 
sistency between the two enactments. 


Considering that the bank was obliged to 
charge a rate of interest according to Reserve 
Bank of India Circulars, the recovery of the 
amounts as claimed by the petitioners from the 
agriculturists would be justified without the 
application to the provisions of the Usurious 
Loans Act to the transaction in question. 
The suit was decreed as prayed for. 


M|s. Iyer and Dolia, for Petitioner. 


R. Shanmugam, for Respondent. 


Res 





Petition allowed. 


Mohan, J. : 
Management of Sri Sabari Mills Ltd., 
Trichy-21 v. 
M. Kulandai. 
25th March, 1982. 
C.M.A. No. 654 of 1980. 
Workmen’s Compensation Act (VIII of 1923), 


section 3 — Watchman — Beaten by people 
while on duty—Hospitalised for 68 days — 


, Disablement suffered — Claim for compensa- 


tion against management preferred before 
Additional Commissioner for Workmen's 
Compensation — Compensation of Rs. 17,640 
awarded to workmen — Appeal by manage- 
ment—Beating held to be an accident and com- 
pensation reduced to Rs. 10,000. 


The respondent was working as a watchman 
in the mills of the appellant. On 30th Nov- 
ember, 1978, he was attacked by four persons 
who entered the mill premises and assaulted 
him with lathis. He was an in-patient-in.a_hos- 
pital for 68 days. He filed an application for 
compensation before the Additional Commis- 
sioner for Workmen’s ‘Compensation, Tiruchi- 
rapalli, who held that the accident took place 
in the course of employment and awarded a 
compensation of Rs. 17,640 to the workman. 
The management filed an-appeal and contended 
that what happened was not an accident and 
that the compensation awarded was high. 


Held:. It was undoubtedly an accident 
because it was an unexpected event happening 
without design. The beating was certainly an 
accident gitin the meaning of the law. 
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The interest of justice would be met by-award- 
ing a compensation of Rs. 10,000 in full quit 
of the claims of the respondent. - 


T. S. Rengarajan, for Appellant. 
Rajan, for Respondent. 


Sa) —— A ppeal partly 


allowed . 


Ramanujam and 
Maheswaran, JJ. 


' T. P. Nithyanandan v. 
T. P. Balakrishnan. 


29th March, 1982. 


A.S. No. 713 of 1977. 


Evidence—Suit for recovery of money—Alle- 
gation by plaintiff of removal by defendants of 
iron safe, copper and brass vessels and crops 
—Plaintiff examining himself as D.W. 4— 
Trial Court holding mere evidence of plaintiff 
not adeguate — Appeal by plaintiff — Trial 
Court's view upheld by High Court. 


The plaintiff filed suit for recovery of 
Rs. 14,320 being the value of an iron safe valu- 
ed at Rs. 500, brass and copper vessels valuéd 
at Rs. 1,500 and crops valued at Rs. 12,320 all 
alleged to be carried away by the defendants 


from the custody of the plaintiff. The defen- 


dants denied removal by them of any iron safe, 
brass and copper vessels or the crops as alleged 
by the plaintiff. Before the trial Court, the 
plaintiff examined himself as P.W. 4 and no 
other independent evidence had been adduc- 
ed. However, the trial Court was not inclin- 
ed to give any credence to the evidence of 
D.W. 4, and therefore, it held that the plain- 
tiff had not established his claim in the suit.- 
The plaintiff appealed to the High Court. 


Held: When the defendants had, in their 
written statement, ‘specifically denied the charge 
of removal of the iron safe, copper and brass 
vessels and the crops, the onus was on the plain- 
tiff to establish his case that the defendants 
stealthily rernoved the above items. Though 
it was possible that the iron safe and vessels 
might have been removed stealthily, the vari- 
ous crops in the various fields could not be 
cut and carried away stealthily in one day. 
If really the defendants had cut and carried 
away the crops, it would have been very easy 
for the plaintiff to prove the same by examin- 
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} ing anyone of the persons who were actually 


'; employed in harvesting the crops and for its 


` removal or transport. Except the interested 
~ + i testimony of the plaintiff as P.W. 4, there 


} was no further evidence at all. After a due 


`; consideration of the matter, the High Court 
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/ wag inclined to agree with the finding of the 


<. Court below, that the plaintiff had not estab- 


lished his claim as against the defendants. 
M. Kalyanasundaram, for Appellant. 
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Appeal dismissed. 


Nainar Sundaram, J. 
Kumaraswamy v. 


Land Commissioner. 


Sth Alarch, 1982. 
W.P. Nos. 1936 and 344 of 1979. 


Tamil Nadu Land Reforms (Fixation of Ceil- 
ing on Land) Act (LVIII of 1966), sections 
18 (1) and 82—WNotification under section 18 
(1)—Revision to Land Commissioner against 
notification — Maintainability — Powers of the 
Land Commissioner . 


The power of revision vested with the Land 


~ Commissioner under section 82 of the Tamil 


Nadu Land Reforms (Fixation of Ceiling on 
Land) Act is very wide. It empowers the Land 
Commissioner to satisfy himself as to the 
regularity of the proceedings or the correct- 
ness, legality or propriety of any decision or 
order passed thereunder and it further states 
that if in any case it appears to the Land Com- 
missioner that any such proceeding, decision 


or order should be modified, annulled, reversed 


or remitted for consideration, he may pass 
orders accordingly. The Land Commissioner 
can definitely direct a modification or annul- 
ment of the netificatign under section 18 (1), 
if therc is a warrant for it in law and, on facts. 
But the contingenciés wider whch, and the 
facts on which, he can exercise sucn powers 
will depend upon each case. Hence, it is not 
possible and it is not necessary for the Court 
to delineate the contingencies under which and 
the facts on which the Land ‘Commissioner 
should exercise the powers of revision with re- 
ference to the notification under section 18 (1). 
That the powers of the revisional authorities 
under the Act are very wide has been recog- 
nised in 87 L.W. 808, dealing with section 
81 (before its repeal by Tamil Nadu Act 
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XXXIX of 1972) ,which provided for revi- 
sion to the Land Tribunal in respect of cer- 
tain proceedings. The language of the re- 
pealed section 81 was practically the same as 
tha language employed, in section 82 of the 
Act. A similar view has been taken in W. 
P. No. 822 of 1979, Order dated 13th 
February, 1979. 


In some cases, the Land Commissioner has 
taken note of the delay in preferring the revi- 
Sions. There is a possibility that the parties 
had been labouring under a misconception 
with reference to the competency of the revi- 
sions, The very view of the Land Commis- 
Sioner was that such revisions were incompe- 
tent. Though the rules prescribe 60 days from 
the date on which the proceedings, decision 
or order, to which the application relates, was 
communicated to the applicant as the time- 
limit for preferring a revision and further give 
a power to the Land Commissioner to con- 
done delay to the extent of 30 days; there is a 
power of suo motu revision as to application 
found to have had been presented beyond the 
time allowed, But, if the revision had been pre- 
ferred even beyond the time prescribed for suo 
motu revision, it is needless to point out that 
the Land Commissioner will decide this point 
also and entertain it on merits, only if it had 
been preferred within the time for suo motu 
revisions. 


V. Sridevan, for Petitioner. 


Sadanand, Assistant-Government Pleader, for 
Respondent. 


R.S. Petition allowed 


Swamikkannu, J. 


Messrs. Savani Transport 
(P.), Limited v. 
L. Rajamanikam. 
2nd April, 1982. : 
C.R.P. No. 2782 of 1981. 
Tamil Nadu Buildings (Lease and Rent Con- 
trol) Aci (XVII of 1960), section 10 (3) 
(a} (ili)—Pefition for crtction — Landlord 
partner in a firm—tLandlord carrying on. busi- 
ness in fertilizer in firws building—Landlord 
requiring his own building for carrying on 
the fertilizer business—Jf_andlora’s requirement 
whether bona fide. 


The Jandlord was carrying on fertilizer busi- 
ness in the premises at Ganapathi Village which 
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premises was owned by a partnership firm of 
which the landlord was a partner. The tenant 
contended that this would preclude the land- 
lord from getting possession of a building 
owned by him exclusively at Coimbatore, be- 
cause the provision under section 10 (3) (@) 
(iil) of the Tamil Nadu Act XVIII of 1960, 
stood in the way of the Jandlord getting the 
same. The lower appellate authority held 
that the requirement of the building by the 
Jandlord was bona fide. The tenant filed a 
revision to the High ‘Court. 


Held: The premises at Coimbatore could be 
used by the landlord|respondent either for 
extension of his business or if he wants to 
vacate the premises at Ganapathi Village once 
for all and establish his business at the pre- 
mises at Coimbatore. It was the sweet will 
and pleasure of the Jandlord|respondent and no 
Jaw could prevent a businessman from shifting 
his business to a place of his own from a place 
which was proved to be belonging to a part- 
nership firm of which the landlord/respondent 
was a partner. Merely because he was a 
partner of that partnership which owned ~ the 
premises in which the business was carried on 
for the present, it did not strip him of the 
right to have his own building at Coimbatore 
for carrying on the business. There was 
absolutely no infirmity in the judgment deli- 
vered by the appellate authority. 


S. Udairaj Gulecha, for Petitioner. 
Sal Revision dismissed. 





Singaravelu, J. 
Karunanidhi v. 


Ayrunissa. 


19th March, 1982. 
C.R.P. No. 1271 of 1981. 


Tamil Nadu Cultivating Tenants Protec- 
tion Act (XXV of 1956), section 3—Eviction 
petition against tenant on allegation of non- 
payment of rent — Power_Agenr Of tenant 
admitting arrears—Ton€ granted by Revenue 
Court ts-pay arrears till 23rd March, 1981— 
Petition posted to 24th February, 1981— 
Arrears not deposited—Extension of time not 
asked for—Tenant absent—Eviction ordered— 
Order whether liable to be set aside. 


The tenant would not pay a pie of arrears 
within the time prescribed nor make an appli- 


-N 


ta 
cation for extension of time. In all ‘these + 
cases, more often these tenants are in thé} 
hands of agents or middlemen, who repre- 
sent them in Revenue Courts with a power of |. 
attorney. Further, even after the preliminary, 
order, the amounts are not deposited and the: 
parties or agents conveniently absent them-‘ 
selves on the date of hearing and then conveni- 
ently file a revision petition stating that they 
were all along ready and willing to pay the y 
rent. The alleged readiness had not been ~ 
translated into practice and it is stated that 
subsequent arrears have also fallen due. 
True, the Act is intended to prevent unrea- 
sonable eviction of tenants and to give them a ,. 
last opportunity to pay the arrears at least after - 
the filing of the eviction petition and continue 
in possession. It is certainly not intended to 
harass the Jand-owners by playing hide and’ 
seek with them and drag on the matter indefini- 
tely. The Act should not be allowed to be’ 
misused or abused by dishonest and recalcitrant, 
tenants who disobey the order directing them 
to pay the ascertained or admitted arrears. 
After the non-compliance of the preliminary 
order, no further notice or inquiry is contem- 
plated. It is for the tenant to show his bona 
fides and come forward with an application for 
extension of time within the time stating the . 
special circumstances if any for not comply-. 
ing with the order; of course an application 
for extension of time may be made by the 
tenant, before the expiry of the period and: 
after showing his bona fides by making a 
subsequent payment of arrears. 


K. Ramamurthy, for Petitioner. 
S neg On es for Respondent. 
aoe 





Petition dismissed.’ 
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